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J)iciBI0N8  SES  TBIBUNAUX  SU  BAB-CANASA. 


SUPERIOR  COURT— MONTREAL. 
Before  Day,  Smith  &  Mokdsubt,  Justices. 

PlaifiHff. 

' Defendant. 


No.  2407    (Monk,.. 
of        ] 
1852.      (  MoBRiSy 


vs. 


He]d,l.  That  the  right  of  6<nui{a<(fe 
m/ombn  «xists  throughout  seigniorial 
Canada,  independently  of  any  conven- 
'     1  title. 


2.  That  the  right  of  preventing  the 
erection  of  other  mille  within  the  limits 
of  a  seisniory,  and  of  causing  them  to 
be  demolished  when  erected,  is  a  com- 
ponent and  essential  part  of  that  right 

3.  That  this  right  ofbanaliU  extends 
as  well  to  mills  driven  bv  steam  as  to 
other  description  of  mills;  and  that 
grain  ground  for  manufacturing  and 
commercial  purposes  falls  withm  the 
prohibition,  e<j^ually  with  that  ground 
for  the  centUaxre, 

4.  That  the  seignior  neglecting  to 
protest  against  the  erection  of  mills 
within  his  seigniory,  does  not  thereby 
lose  his  right  of  banaliU, 

5.  That  the  right  of  banaliU  is  not 
extinguished  by  a  sheri^s  sale. 


Jufé,  1.  Que  le  droit  de  banalité  de 
moulm  existe  et  a  force  de  loi  pour 
tontes  les  seigneuries  du  Canada,  indé- 
pendamment de  tonte  stipulation  à  cet 
effet 

2.  Que  le  droit  d'empdcher  l'érection 
d'autres  moulins  dans  les  limites  d'une 
seigneurie,  et  d'exiger  la  démolition  de 
ceux  construits,  est  un  corollaire  et  une 
partie  essentielle  de  ce  droit  de  banalité. 

3.  Que  ce  droit  de  banalité  s'étend 
aussi  bien  aux  moulins  à  vapeur  qu'à 
toute  autre  espèce  de  moulins  ;  et  que  le 
grain  moulu  pour  manufacture  ou  autre 
objet  de  commerce  tombe  dans  la  prohi- 
bition, comme  celui  moulu  pour  l'usage 
domestique  du  censitaire. 

4.  Que  le  défiiut  de  protêt  par  le  sei- 
eneva  contre  Térectionde  moulins  dans 
les  limites  de  sa  seigneurie  ne  lui  fait 
pas  perdre  son  droit  de  banalité. 

5.  Que  ce  droit  n'est  pas  purgé  par 
le  décret 


Judgment  rendered  22d  June,  1852. 


This  action  was  brought  by  the  Plaintiff  as  Seignior  of 

the  Seigniory  of  Blainville,  formerly  within  the  limits  of  the 
1* 


Seigniory  of  Mille-Isles,  to  enforce  the  right  of  banalité^  and 
to  obtain  the  demolition  of  two  Steam  Mills  belonging  to 
the  Defendant  within  the  Seigniory. 

In  his  declaration  the  Plaintiff  sets  up,  that  for  more  than 
30  years  preyious  to  £he  26th  Febmaiy,  1846,  Janvier  D. 
Lacroix  and  his  auteurs  were  proprietors  and   Seigniors  of 
the  said  Seigniory,  and  had  daring  that  period  enjoyed  all 
the  rights  attached  thereto,  and  particularly  that  of  banalité  ; 
that  on  the  last  mentioned  day,  Lacroix  sold  to  the  Plaintiff 
all  his  rights  in  the  Seigniory,  and  particularly  the  right  of 
banalité^  in  virtue  of  which  the  Plaintiff  alleges  his  right  to 
oblige  the  censitaires  within  the  Seigniory  to  grind  at  the 
Seigniorial  mill,  and  to  prevent  the  construction  and  cause 
the  demolition  of  any  mills  for  grinding  grain  within  the 
Seigniory.    The  Plaintiff  then  alleges,  that  the  Defendant 
acquired,  on  the  1st  May,  1834,  by  Notarial  Deed,  a  lot 
within  the  Seigniory,  originally  conceded  on  the  28th  May, 
1761,  and  also  his  acquisition,  by  Notarial  Deed  of  the  17th 
October,  1849,  of  another  lot  conceded  on  the  17th  August, 
1822  ;  the  erection  of  a  steam  mill  on  each  of  the  lots,  and 
the  grinding  by  the  Defendant  of  all  sorts  of  grain  at  the 
mills,  for  the  censitaires  of  the  Seigniory,  and  others,  since 
the  date  of  the  Defendant's  deeds,  to  the  Plaintiff^s  damage. 
Then  follows  the  allegation  :  "  That  as  well  by  the  law  of  the 
"  country,  as  by  the  original  deeds  of  concession,  the  lots 
**  are  subject  to  the  right  of  banalité,  which  belongs  to  the 
"  Plaintiff  within  the  Seigniory,  and  that  the  Defendant,  as 
^^  détenteur  of  the  lots,  is  bound  to  grind  his  grain  at  the 
**  seigniorial  miU,  and  not  to  construct  or  permit  the  construe- 
"  tion  of  any  mill  for  grinding  grain  within  the  Seignioiy.** 
Conclusion  :  That  the  Defendant  be  summoned,  &c.,  to  hear 
it  declared  that  the  Plaintiff  as  Proprietor  and  Seignior  has 
the  right  of  banalité  within  the  Seigniory,  and  the  right  of 
exercising  it,  and  that  without  any  right  the  Defendant  has 
built  his  mills.    Then  follows  the  prayer,  that  the  Defendant 


be  condemned  to  desist  from  his  pretensions,  and  to  demolish 
the  mills  and  take  away  the  machinery  so  that  they  shall 
no  longer  grind,  and  that  in  default  thereof  the  Plaintiff  be 
allowed  to  demolish  and  dénaturer  the  same  at  the  Defendant's 
cost  ;  and  ftirther,  that  the  Defendant  be  enjoined  no  longer 
to  grind  any  grain  at  the  said  mills,  either  for  the  censitaires 
of  the  said  Seigniory  or  others,  and  that  he  be  condemned  to 
restore  the  fruits  et  revenus  of  the  mills  since  their  construc- 
tion, land  to  pay  £1500  damages,  and  costs. 

The  Defendant  pleaded:  1.  That  the  Plaintiff  had  not, 
nor  had  Lacroix  or  his  auteurs  any  right  of  banalité  :  that  the 
original  concession  of  the  Seigniory  of  Mille-Isles,  of  the  6th 
March,  1T14,  confirmed  at  Paris  in  1716,  (filed  with  the  plea) 
was  without  bcmaiité^  and  subject  to  making  concessions  as 
therein  set  forth  :  that  the  titles  of  1761  and  1822  do  not 
contain  or  grant  any  right  of  banalité^  nor  did  Lacroix's  deed 
to  the  Plaintiff  do  so. 

That  even  if  the  Plaintiff  and  his  auteurs  had  enjoyed,  as 
lie  has  alleged,  the  droit  de  banalité^  the  right  is  not  a  right 
inherent  in  the  Seigniory,  and  necessarily  inseparable  firom 
it,  but  was  and  is  wholly  unconnected  therewith,  and  a  «cr- 
vUude  which  cannot  be  acquired  by  possession  or  prescript 
tion,  nor  without  a  sufficient  legal  title  and  cause  légitime. 

That  the  servitude  had,  as  respects  the  lots  mentioned, 
been  extinguished  by  valid  décrets  referred  to  :  that  the  De- 
fendant was  and  is  in  possession  of  two  Steam  Mills  for 
grinding  wheat  and  other  grain  required  for  his  business  as 
a  merchant  and  distiller  :  that  he  is  in  the  habit  of  purchasing 
wheat  raised  beyond  the  limits  of  the  Seigniory,  and  of 
grinding  it  for  export,  and  hath  a  right  so  to  employ  his  said 
mills,  and  that  the  PlaintifPs  rights,  if  any  he  hath,  do  not 
extend  to  prevent  such  use  of  such  mills. 

That  even  if  the  Plaintiff  coiOd  enforce  his  rights,  he  was 
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bound  to  have  a  sufficient  moulin  banal^  which  he  had 
neglected  to  have,  his  mill  being  wholly  insufficient,  &c. 

That  in  cases  where  necessity  lequiied,  the  Defendant, 
without  design  to  injuie  the  Plaintiff,  had  consented  to  grind 
grain  "  of  his  neighbours,"  although  the  main  use  of  the 
mill  had  been  for  his  distillery  and  other  purposes.  That 
the  Plaintiff  was  bound  to  have  notified  the  Defendant  of  his 
rights  under  the  deed  from  Lacroix,  if  he  pretended  any,  and 
that  he  had  failed  to  do  this. 

<7onclusion  :  that  it  be  declared  by  the  judgment  that  the 
Defendant  hatha  right  to  use  his  mills  in  grinding  &c.  for  his 
business,  and  for  wheat  grown  out  of  the  seigniory,  and  for 
export,  and  the  Plaintiff's  action  be  dismissed. 

2.  General  issue. 

Issue  being  joined,  the  parties  proceeded  to  proof. 

The  Plaintiff  filed  the  deed  of  concession  of  1761  firom  the 
Seignior,  which  binds  the  censitaire  ^^  à  faire  moudre  tous  ses 
grains  au  moulin  de  la  dite  seigneurie^  et  non  à  d*autre.^^  The 
deed  of  1822  has  a  clause  to  the  same  effect  The  deed  firom 
Lacroix  to  the  Plaintiff  purports  to  convey  only  the  Seigniory 
^'  and  all  other  rights  as  well  en  fief  as  en  roture^  grist-mills 
saw-mills,  &c."  Nor  does  the  original  concession  of  the 
Seigniory  [filed  by  the  defendant]  mention  the  right  of 
bancUitéj  but  concedes  ^^  en  pleine  propriété  à  titre  de  fi^  et 
seigneurie^  haute,  moyenne,  et  basse  justice,  avec  droit  de  chasse 
et  de  pèche  dans  Pétendue  des  dits  lieux.^^  The  Plaintiff  filed 
also  a  protest  of  the  6  October  1834,  made  by  Mr.  Lacroix 
against  the  Defendant  for  working  the  mill  first  mentioned. 

'  The  PlaintifTs  Enquête  by  witnesses  was  limited  to  evi* 
denee  to  identify  the  lots  conceded  by  the  deed  of  1761  and 
1822,  with  those  on  which  the  mills  were  built,  to  prove  that 
the  Defendant  had  used  the  two  mills  in  grinding  wheat  and 


other  grain  grown  within  the  limits  of  the  Seigniory,  and  to 
establish  damage. 

The  Enquête  of  the  Defendant  was  chiefly  confined  to 
proof  of  the  Seigniorial  mill  being  unable  to  grind  for  several 
months  of  the  year  for  want  of  water,  some  witnesses  saying 
that  previous  to  some  repairs  made  about  a  year  before,  it  ran 
only  about  half  the  year,  others  speaking  to  a  less  period  : 
Proof  was  also  made  that  the  mills  were  used  to  bruise  grain 
for  the  Defendant's  distillery  [the  Defendant  on  examination 
on  faits  et  articles  stating  that  in  some  years  not  less  then 
18,000  bushels  of  grain  were  used  for  that  purpose]  and  that 
a  iBige  share  of  the  business  of  the  mill  was  limited  to  grain 
bought  for  the  purpose  of  being  manufacfured  into  flour,  and 
grain  brought  fiK)m  the  neighbouring  Seigniories.  It  was  also 
proved  that  the  Defendant  used  and  carried  on  an  oat-meal 
mill  and  a  barley  mill,  being  the  only  mills  of  the  kind  in 
the  Seigniory. 

MoNDSLBT,  Justice,  dissenting  : — ^The  question  to  be  de- 
termined  in  the  case  before  the  Court,  is  one  of  the  most 
important  that  can  come  up,  as  well  from  its  historical  con- 
nections, as  on  account  of  the  extensive  interests  at  stake. 
The  action  is  brought  by  Mr.  Monk,  the  Seignior  of  Mille. 
Isles,  against  the  proprietor  of  two  mills,  erected  within  his 
Seignioiy,  to  compel  their  demolition,  and  to  obtain  damages. 
The  principal  question  is  whether,  in  the  absence  of  the  to- 
nalité  conventianellej  there  exists  by  law  any  banalité  as  a  part 
of  the  Seigniorial  tenure — ^whether,  in  fact,  banalité  is  an 
incident  inherent  to  the  tenure.  In  all  questions  it  is  neces- 
saiy  to  have  some  starting  point,  some  admitted  principle, 
from  which  to  set  out.  That  point,  in  the  present  case,  is  to 
be  found  in  the  71st  article  of  the  Coutume,  as  it  existed  pre- 
vious to  the  promulgation  of  the  ordinance  of  1675  and  the 
Arret  of  1686.  Before  these  decisions,  there  can  be  no  doubt 
that  the  7 1st  article  was  the  law  of  the  countiy  governing  the 
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rig^t  ofbemaUUj  and  it  is  only  necessary  to  reier  to  thai 
article  to  show  that  there  existed  no  other  iamaliiâ  than  the 
banalité  conventtanelle  :  has  the  law  been  controlled,  modified, 
or  set  aside,  and  a  law  different  from  the  Coutume  introduced 
by  the  Arret  ?  The  i^rorda  of  the  Coutume  are  distinct  : — ^^  nul 
seigneur  ne  peut  contraindre  ses  sujets  (Palier  au  four  ou  moulin 
quHl  prétend  banal  ou  faire  corvées^  sHl  n^en  a  titre  valable^ 
ou  aveu  et  dénombrement  ancien;  et  n^est  réputé  titre  valable^ 
sHl  n^est  a/uparavant  vingt-cinq  ans.^  It  appears,  therefore,  to 
be  incontestable  that  there  was  no  right  existing  at  this  time, 
but  the  right  of  banalité  conventionelle.  Having  cited  the  article 
of  the  Coutume^  I  come  to  the  ordinance  of  1675  :  bnt  before 
doing  so,  it  is  necessary  to  make  a  preliminary  observation 
on  the  powers  of  the  Conseil  Supérieur  of  Quebec.  The 
impression  is  general  that  that  body  had  wider  legislative 
powers  than  it  actually  possessed.  I  am  not  speaking  now 
of  the  Arret  of  1686,  because  that  originated  with  the  King 
himself,  but  of  the  ordinance  of  1675,  and  what  effect  that 
ordinance  must  be  taken  to  have  ; — ^whether  the  Conseil  Su- 
périeur had  power  to  legislate,  and  if  they  have  done  so.  I 
am  of  opinion  that  the  Conseil  Supérieur  had  no  poweis 
beyond  those  specially  attributed  to  it  under  the  act  by  which 
it  was  created.  By  leferring  to  pages  S2-S  of  the  1st  vol.  <^ 
the  Edits  et  Ordonnances  it  will  be  seen  that  the  King  expressly 
reserved  to  himself  the  power  of  altering  and  modifying  the 
laws  and  Ordinances  of  the  Conseil  : — "  nous  réservant  néan^ 
moinsy  selon  notre  pouvoir  souverain^  de  changer ^  réformer ^  et 
ampl^ier  les  dites  lais  etordomumces^  d^y  déroger ^  de  les  abolir^ 
d^en  faire  de  nouvelles^  ou  tels  règlements^  ou  statuts  et  constitu- 
tions que  nous  verrons  être  plus  utiles  à  notre  service  et  au  bien 
de  nos  sujets  du  dit  paps.^^  With  this  reservation,  then,  it  is 
impossible  to  say  that  the  King  had  conferred  upon  the  Con- 
seil Supérieur  the  power  of  legislation.  Returning  then 
to  the  Ordinance  of  1675,  (1)  it  appears  that  a  requête  was 

.  (1)  2  Ed.  et  Old.  p.  147. 
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piesated  ^  to  the  Cotuicil  by  Charles  Morin,  miller  of  the 
Seigniorial  Mill  of  Desmaare,  praying  that  Piene  Lefebvre 
dit  La  Doaceur,  one  of  the  ianners  of  the  Seigniorial  Mill  of 
Dombouig,  should  be  condemned  to  restore  to  him  the  floor, 
which  he  Imd  taken  £rom  the  sacks  of  the  said  Morin,  and 
Aat  inasmneh  as  the  said  Dombourg  AfiU  was  not  Aema/,  nor 
sufficient  ft»  the  grain  ci  the  inhabitants,  it  shonid  be  per- 
mitted to  the  said  Morin  to  go  and  seek  for  grain  to  grind 
among  the  inhabitants  of  that  Seigniory.''  Now  it  must  strike 
any  one  as  singular  that  this  Morin  should  have  the  audacity 
to  go  before  the  Council,  if  all  Mills  were  banal^  as  is  now 
pretended,  and  declare  that  this  one  was  not  so  ;  it  is  pretty 
ceitain  that  he  must  have  been  of  opinion  that  the  71st  article 
of  the  Coutume^  which  prohibited  any  inherent  dan^i/t^,  was 
in  force.  The  ordinance  goes  on  to  say  :  ^  Le  Conseil  a 
êSxmté  et  déboute  le  dit  Marin  desa  demamde  et  de  sespréten- 
Éions  :  et  faisant  droit  sur  les  dites  conclusions  et  conformément 
àicellesj  a  ordonnéet  ordonne  que  les  nunUinSjSoit  à  eau^soità 
venty  que  les  Seigneurs  auront  bâtis  ou  feront  bâtir  à  Pavenir 
sur  leurs  seigneuries,  seront  banaux,  et  ce  faisant,  que  leurs 
tenanciers,  qui  se  seront  obligés  par  les  titres  de  concession 
quHls  auront  pris  de  leurs  terres,  seront  tenus  d?y  porter  moudre 
leurs  grains,  éjrc.  <ftr.  ^.  This  shows  the  kind  of  legislation 
said  to  have  been  effected  by  the  Council.  It  is  a  judgment 
upon  new  conclusions.  Morin  must,  no  doubt,  have  been 
greatly  surprised  when  he  was  told  that  in  conformity  to  his 
request,  that  his  mill  should  be  declared  free  from  banalité, 
all  ibR  mills  in  the  country  were  declared  to  be  banal  I  This 
was  the  comic  side  of  the  matter  ;  the  serious  side  was  the 
decision  that  all  mills  which  had  been  or  should  be  built, 
diould  be  banal.  I  am  of  opinion  that  this  Ordinance  is 
simply  a  judgment,  having  effect  only  between  the  parties 
ooneemed,  Morin  and  Lefebvre,  like  any  other  judgment 
rendered  between  two  individuals,  and  not  binding  on  any 
one  else.    But  there  is  this  farther  fact  to  be  derived  from 
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the  Ordinance.  After  saying  that  all  mills  built  or  to  be 
built  shall  be  banal^  it  adds  these  words,  et  ce  faisant^  que 
leurs  tenanciers^  qui  se  seront  obligés  par  les  titres  de  conr 
cession  quHls  auront  pris  de  leurs  terres,  seront  .  tenus  ^. 
I  perhaps  interpret  this  wrongly,  as  I  do  so  against  the 
opinion  of  men  of  higher  intelligence  than  myself;  but  my 
opinion,  whether  erroneous  or  not,  is,  that  the  Ordinance  by 
these  words  confirms  the  old  law,  under  which  there  was  no 
banalité  without  a  titre  valable.  To  the  pretensions  of  the 
Plaintiff,  then,  there  are  two  barriers,  first,  the  71st  article  of 
the  Coutume,  and  next  the  interpretation  put  upon  it  by  the 
Superior  Council,  who,  whilst  intending  to  do  one  thing  does 
another,  and  instead  of  declaring  that  all  the  mills  in  the 
country  shall  be  banal,  have  restricted  the  decision  to  a 
certain  class,  respecting  which  banalité  has  been  specially 
stipulated.  This  brings  me  to  the  Arret  of  168d,  on  which 
all  the  Judges,  learned  or  otherwise,  have  founded  their 
judgments.    By  this  Arret  : 

"  His  Majesty,  being  in  his  Council,  has  and  doth  ordain, 
that  all  the  Seigniors  of  New  France  shall  be  held  to  construct 
baiMl  mills  within  the  time  of  one  year  after  the  publication 
of  the  present  Arret,  and  the  said  time  being  passed  without 
their  having  done  so,  His  Majesty  permits  any  private  person 
of  whatever  condition  or  quality,  to  build  the  said  mills, 
giving  them  for  this  purpose  the  right  of  banalité,  and  pro- 
hibiting all  persons  from  molesting  them." 

We  must  suppose  that  the  people  who  complained  in  1686, 
and  the  King  himself,  must  have  known  the  law  as  it  stood. 
If  they  complained  that  the  Seigniors  neglected  to  build 
mills,  the  complaint  must  have  related  to  those  Seigniories 
where  they  were  bound  to  build  them.  Otherwise  it  must 
be  supposed  that  the  King  addressed  the  Seigniors,  and  told 
them  that  people  complained  of  their  not  having  built  mills, 
adding  :  we  know  that  you  are  not  obliged  to  build  them,  and 
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that  the  censitaires  are  not  obliged  to  come  to  them  if  you  do  ; 
nay,  that  yon  aie  prohibited  fiom  bnilding  them,  nevertheless, 
we  are  going  to  pnnish  yon  for  not  having  violated  the  71st 
Article  of  the  CotêtumCj  and  to  declare  you  dispossessed  of  a 
right  yon  never  had.  This  appears  ridiculous.  If  I  am  asked 
how  I  interpret  the  Arret  ?  I  reply,  that  I  take  the  71st  article 
as  the  fundamental  law,  the  Ordinance  of  1675,  as  a  mere 
judgment  between  parties,  and  the  Arret  of  1686,  as  made 
miderthe  impression  that  the  Article  and  the  Ordinance  were 
in  existence,  and  as  relating  to  such  Seigniors  only  as  had 
titles  of  banalité. 

Was  there  anew  nght  of  banalité  introduced  in  1686  ?  No. 
It  was  necessary  that  the  Arret  should  be  clear  and  unam- 
bignous,  to  do  away  with  the  formal  language  of  the  Custom 
of  Paris  which  was  the  law.  The  words  by  which  it  was 
repealed,  therefore,  must  not  be  inferential,  but  just  as  post- 
tive  as  the  Article  itself. 

I  now  come  to  the  previous  jurisprudence.  It  has  been 
asked  :  what  do  you  make  of  the  uniform  jurisprudence  of 
the  country  ?  I  reply  in  the  words  of  an  eminent  legist — 
^  all  precedents  are  controlled  by  principles  of  law,"  1  do  not 
recognise  that  a  jurisprudence,  which  I  call  a  suite  dferrewrSy 
can  bind  all  future  judges.  The  first  error  was  the  act  of  the 
Court  which  presumed  to  establish  a  precedent  in  violation  of 
the  article  of  the  Coutume.  This,  it  had  no  right  to  do.  It 
follows  then  that  all  the  judgments  based  on  these  precedents 
are  a  suite  d^erreurs.  Where  then  is  the  law  ?  I  find  none  in 
favor  of  the  Seignior,  and  one  formally  against  him.  But 
supposing  this  only  to  be  a  doubt,  is  it  in  the  year  1852 
that  on  a  bare  presumption,  or  because  of  the  argument  of 
inconvenience,  we  are  going  to  declare  in  force  a  servitude 
like  this  ?  I  think  that  we  dare  not.  It  must  be  admitted  that 
the  Ordinance  of  1675  and  the  Arret  of  1686  are  ambiguous, 
and  this  being  the  case,  are  we  going  to  found  such  a  servi* 
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tude  upon  them  ?  And  besides  this,  we  find,  that  some  of  the 
judgments  relied  on  as  given  in  Appeal,  are  given  by  persons 
who  were  not  and  did  not  pretend  to  be  jurists.  One  of  the 
judgments  cited  by  the  Defendant's  counsel  at  the  bar,  which 
decides  in  favor  of  the  right  of  ba/naUté^  was  a  judgment  in 
which  the  highest  legal  authority  on  the  Bench  gave  his 
opinion  in  the  minority.  (1) 

My  opinion  may  be  sununed  up  in  a  few  words. 

Before  the  Arrêt  of  1686,  the  71st  Article  was  the  law  ;  the 
Ordinance  of  1675  was  only  a  jugdment,  first,  because  the 
Council  had  no  legislative  functions,  and  secondly,  because, 
if  it  had,  it  did  not  exercise  them  ;  the  Arret  of  1686,  in  like 
manner,  did  not  change  the  law,  for  it  expressed  no  clear 
intention  to  do  so,  and,  if  doubtful,  ought  to  be  interpreted 
against  the  Seigniors,  as  it  was  made  against  them. 

In  the  case,  Larue  et  ai.  vs.  Dubord,  (2)  His  Honor  Mr. 
Justice  Duval  is  made  to  say — ^^  If  this  question  had 
to  day  to  be  decided  for  the  first  time,  I  would  dismiss 
the  PlaintifTs  action."  I  arrive  at  a  different  conclusion 
from  the  same  reasons,  not  leeling  myself  bound  by 
previous  decisions.  In  my  opinion,  as  well  from  the  cir- 
cumstances of  this  case,  as  from  the  state  of  the  countiy, 
where  large  establishments  exist  for  grinding  wheat  into 
flour  as  an  article  of  comme^e,  the  Court  should  feel 
itself  bound  to  follow  a  well  established  and  tmambiguous 
jurisprudence,  a  jurisprudence  in  conf<Mrmity  with  the  law 
ad  it  stood  and  still  remains. 

Day  (J.)  :  This  is  an  action  by  the  proprietor  of  the  Sei- 
gniory of  MUle-Isles,  to  enforce  against  his  censitaireihe  right 
of  banalité  de  moulin. 

(1)  CouiUard  V8  Biais.    Jadgment  in  appeal  23rd  December  1777.    Judgef  to  , 
confirm,  Caldwell,  Delery,  Collins,  Harrima,  Levésque,  Lieut.  GoYcrnori— 6. 
To  reveru  :  Grant,  AIsopp,  Pownall,  Flnlayi  Cklef  Jngtice^-^. 

(2)  1  Lower  Canitda  ReportSi  31. 
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The  declaration  sets  out  that  the  vendor  of  the  PlaîntîiF 
and  his  predecessors  had  enjoyed  the  Seigniory  for  more  than 
thirty  years  before  the  26th  February,  1846,  with  all  the 
lights  incident  to  it,  and  especially  the  right  of  banalité^  and 
on  that  day  sold  to  the  Plaintiff.  That  by  virtue  of  the  right 
of  ba$uUtté J  the  Plaintiff  is  entitled  to  constrain  the  censitaires 
to  cause  their  grain  to  be  ground  at  his  banal  mill,  and  also 
to  prevent  them  from  constracting  any  mills  for  grinding 
grain  within  the  limits  of  his  Seigniory,  and  to  cause  such 
mills,  if  eonstracted,  to  be  demolished.  That  the  Defendant 
is  a  censitaire^  having  acquired  on  the  Ist  May,  1834,  a  lot  of 
land  which  is  part  of  a  concession  originally  made  to  one 
Pierre  Pascal,  by  Deed  dated  the  28th  May,  1761,  and  that, 
as  well  by  the  terms  of  that  concession  as  by  law,  the  lot  of 
land  is  subject  to  the  right  of  banalité  with  all  its  incidents. 
That  the  Defendant  in  1834  and  1835  constructed  upon  the 
said  lot  of  land  a  mill  for  grinding  grain,  and  has,  ever  since 
that  time,  continually  ground  grain  grown  in  the  Seigniory, 
as  well  as  that  coming  from  elsewhere,  causing  damage  to 
the  Plaintiff  in  the  sum  of  £1000. 

There  is  a  second  count  in  the  declaration  relating  to  a 
second  mill,  built  upon  another  lot,  originally  conceded  in 
1822,  to  one  Desjardins,  and  since  acquired  by  the  Défendant. 
The  latter  concession  contains  the  same  condition  and  reserve 
of  the  right  of  banalité  as  the  former,  and  the  matters  com- 
plained of  are  set  out  in  the  same  form  as  in  the  first  count, 
laying  the  damages  at  £500.    • 

The  conclusions  taken  by  the  Plaintiff  are,  that  it  be  de- 
clared that  he  is  proprietor  of  the  right  of  banalitéj  with  all 
its  incidents  and  privileges,  and  that  the  Defendant  had  no 
right  to  construct  and  use  the  mills  complained  of;  that  he 
be  condemned  to  demolish  them,  and  in  default  of  so  doing, 
that  the  Plaintiff  be  permitted  to  cause  the  same  to  be  done 
at  the  Defendant's  expense,  and  that  he  be  prohibited  from 
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grinding  in  futaie  either  for  himself  or  the  cetitUaires^  or  any 
body  else,  and  condenmed  to  pay  the  revenues  and  profits  of 
the  mills,  and  £1500  damages. 

The  Defendant  has  pleaded  but  one  exception,  by  which 
be  has  raised  a  variety  of  points. 

1.  That  by  the  original  grant  of  the  Seignioxy  of  Mille- 
Isles  by  the  Crown  of  France,  no  right  of  banalité  was  given, 
but  the  grantee  (Seignior)  was  thereby  in  express  terms  re- 
quired to  concede  his  lands  at  a  simple  rent,  without  other 
charge  or  condition,  and  neither  the  original  grantee  nor  his 
successors  ever  had  or  pretended  to  have  any  right  to  prevent 
the  construction  of  mills  of  the  nature  of  those  owned  by  the 
Defendant,  which  are  for  commercial  and  manufacturing 
purposes. 

2.  That  the  two  deeds  of  concession  set  forth  by. the  Plain- 
tiff in  his  declaration,  do  not  create  or  impose  any  right  of 
banalité  of  the  nature  and  extent  claimed,  nor  is  it  conveyed 
by  the  deed  of  sale  fifom  the  Plaintifi's  vendor  to  him. 

5.  That  if  the  Plaiatiff  and  his  vendor  had  any  right  of 
banalitéj  it  was  not  a  Seigniorial  right  incident  to  the  tenure, 
but  a  mere  servitude^  and  could  not  be  acquired  by  possession 
or  prescription  ;  and  moreover,  if  acquired,  it  has  been  ex- 
tinguished by  the  SheriiPs  sale  of  the  land—- purg-é  par 
décret. 

4.  That  the  Defendant's  mijls  are  steam  mills,  and  for 
purposes  of  manufacture,  and  do  not  cause  any  damage  to 
the  Plaintiff. 

6.  That  the  Plaintiff's  Seigniorial  mill  is  bad  and  insuffi- 
cient to  grind  the  grain  of  the  censitaires^  and  he  should  have 
notified  the  Defendant  not  to  grind  for  them,  he  the  Defend- 
ant alleging  a  right  to  grind  grain  not  raised  in  the  seigniory. 

He  has  also  pleaded  by  a  défense  au  fonds  en  fait. 
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A  general  answer  and  r^Iication  oon^dete  the  issues^ 

The  Plaintiff  has  filed  his  title  deed  with  BnaOedefoiH 
ioMMge  by  his  vendor  :  also  the  two  deeds  of  concession 
set  ont  in  his  déclaration  ;  a  protest  by  the  vendor  against 
the  Defendant,  dated  6th  October,  1834  ;  and  office  copies  of 
proceedings  in  a  décret  volontaire^  shewing  an  admission  by 
the  predecessor  of  the  Defendant  of  the  right  of  bamJiti 
on  one  of  the  lots. 

The  Defendant's  documentary  evidence  consists  of  the 
original  grant  of  the  Seignioiy  by  the  French  King,  and 
several  deeds  of  sale  by  the  Sheriff  relating  to  one  of  the  lots 
of  land,  and  produced  in  support  of  his  position  that  the  right 
claimed  has  been  extinguished  by  these  sales. 

There  is  no  uncertainty  in  the  evidence  of  the  facts 
necessaiy  to  sustain  the  Plaintiff's  claims  if  they  be  good  in 
law.  The  testimony  shews  the  existence  of  the  Defendant's 
mills,  and  that  they  grind  the  grain  of  the  censitaires  grown 
in  the  Seignioiy,  and  that  the  Plaintiff  has  suffered  damage  in 
consequence.  As  to  the  Plaintiff's  mill,  the  evidence  is 
somewhat  contradictory,  but  the  preponderance  is  in  favor  of 
its  sufficiency. 

With  this  statement  of  the  case,  I  proceed  to  express  the 
opinion  of  the  Court  upon  it.  The  pretensions  of  the  Plaintiff 
as  to  the  right  of  banalité^  are  to  be  settled  upon  one  of  these 
two  questions  : 

Has  he  the  right  by  virtue  of  any  conventional  title  ? 

Does  the  law  give  it  to  him  without  such  title  ? 

The  first  source  of  authority  to  which  we  look  upon  this 
subject,  is  the  Custom  of  Paris,  and  by  the  71st  article  of  that 
Custom,  we  find  it  established,  that  no  Seignior  can  compel 
Ms  censitaires  to  go  to  a  mill  which  he  pretends  to  be  banaly 
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without  a  valid  title.  '^  Ntd  Seigneur  ne  peut  amùrainére 
ses  sujets  (Palier  au  four  ou  moulin  quHl  prétend  banaly  faire 
corvées^  sHl  rCen  a  titre  valable?'^ 

In  the  tenns  of  this  law,  thefe  is  no  ambiguity.  Without 
a  title  no  right  of  bancdité  can  be  claimed,  wherever  it  is  the 
governing  role. 

The  Defendant  relying  upon  the  article  of  the  Custom,  and 
seemingly  putting  upon  it  the  construction  that  the  valid  title 
required  must  be  foimd  in  the  grant  from  the  Crown  to  the 
Seignior,  has  set  up  by  his  exception,  and  insisted  in  argu- 
ment,— that  no  such  title  is  to  be  found  in  the  original 
concession  from  the  King  of  France,  but  that,  on  the  contrary, 
there  is  an  obligation  imposed  on  the  Seignior  to  concede 
his  lands  à  titre  de  simple  redevance  et  cens,  without  the  impo- 
sition of  any  other  charge. 

Now,  we  think  it  is  an  error  to  suppose  that  the  title 
required  by  the  article  of  the  Custom  is  to  be  derived  from 
the  Crown,  and  to  make  part  of  the  original  concession.  We 
apprehend  the  conventional  banalité  must  arise  from  a  contract 
between  the  Seignior  and  censitaire,  and  such  is  evidently  the 
understanding  of  the  law  by  the  Courts  and  commentators. 
There  is  nothing  in  the  concession  of  the  5th  March,  1714,  or 
in  the  aote  o{  foi  et  hommage  of  1829,  which  justifies  the 
assumption  that  any  right  ol  banalité  was  confeired  by  thé 
Crown,  unless  it  followed  the  grant,  as  a  legal  consequence. 
Nor  do  we  think  that  in  either  of  these  documents  there  is 
aught  which  prevents  the  grantee,  or  his  successors,  from 
stipulating  with  their  censitaires  the  right  of  banalité.  For 
this  conventional  banalité  is  incontrovertibly  a  matter  of 
synallagmatic  contract,  with  mutual  and  correlative  rights 
and  obligations  ;  and  the  obligation  to  concede  à  titre  de 
simple  redevance  et  cens,  sans  autres  charges,  would  not  exclude 
the  Seignior  and  censitaire  from  stipulating  for  their  mutual 
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co&Tenience,  a  thing  clearly  authorized  and  contemplated 
bylaw. 

As  to  the  existence  of  valid  title  to  the  right,  by  stipulation 
between  the  Seignior  and  censitaire^  it  has  been  already 
stated  that  two  deeds  of  concession  are  produced  :  these  deeds 
contain  expressions  sufficient  to  constitute  such  title,  and 
one  of  them,  exhibit  No.  4,  appears  by  the  evidence  to  be 
the  concession  of  the  land  upon  a  part  of  which  the  Defen- 
dant's mill,  mentioned  in  the  second  count  of  the  declaration, 
is  situate.  These  two  deeds  are  sufficient  to  shew  that  the 
right  of  banalité  exists  by  title,  with  respect  to  some  of  the 
censitaires^  and  it  might  be  contended,  upon  strong  authority, 
that  this  is  enough  to  prevent  the  building  of  other  mills,  not 
only  on  that  particular  lot,  to  which  the  deed  relates,  but  at 
any  place  within  the  limits  of  the  Seigniory. 

We  are  not,  however,  disposed  to  rest  the  judgment  of  the 
Court  upon  this  ground.  From  the  importance  of  the  ques- 
tion (which. has  been  augmented  of  late)  and  the  course  of 
argument  adopted  by  the  counsel,  we  are  better  satisfied  to 
deal  with  the  case  on  the  broader  consideration  of  the  state  of 
the  law,  in  the  absence  of  title. 

It  becomes  necessary,  therefore,  to  enquire  whether  the 
rule  established  by  the  71st  article  of  the  Custom  has  been 
abrogated  or  modified  by  competent  authority. 

Before,  however,  entering  upon  this  examination,  I  would 
express  the  opinion  of  the  Court,  that  the  conventional  banalité 
does  not  differ  from  the  legal  in  any  respect  material  to  the 
Plaintiff's  pretensions,  as  urged  in  the  present  action. 

The  article  of  the  Custom  recognizes  the  droit  de  banalité j 

but  requires  a  contract  to  give  it  existence  :  once  established, 

it  becomes  Seigniorial,  and  is  not  liable  to  be  purged  or  lost 

by  décret.     It  stands,  then,  we  apprehend,  in  the  same  posi- 
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tion  as  the  legal  right  of  banalité^  and  although  not  essential 
to  the  tenure,  is  nevertheless  protected  in  the  same  manner 
and  to  the  same  degree,  as  a  Seigniorial  right. 

There  are,  undoubtedly,  distinctions  between  these  two 
forms  of  the  right,  but  these  distinctions  we  are  not  now 
called  upon  to  examine. 

It  may  be  compared  to  the  right  of  lods  et  ventes  in  those 
Customs  where  those  dues  cannot  be  exacted  without  an 
express  stipulation  in  the  title  of  concession  ;  nevertheless 
the  right  is  not  extinguished  by  the  Sheriff 's  sale— /mrg-épar 
décret. 

The  same  doctrine  holds  with  respect  to  the  right  of 
corvée^  due  by  convention,  under  our  Custom  ;  and  it  is  to 
be  observed,  that  the  same  article  which  regulates  the  droit 
de  banalité  includes  also  droits  de  corvées  in  the  same  rule. 
Authority  will  be  found  on  this  point  in  Héricourt,  Tr.  des 
Immeubles^  pp.  161-2.  Pothier  also,  in  his  Introduction  to 
the  21st  title  of  the  coutume  d?  Orléans^  which  corresponds  on 
this  subject  with  our  own,  p.  811,  No.  116,  says  :  "  Tous 
les  droits  Seigneuriaux^  tels  que  sont  les  droits  de  corvées  et  de 
banalitéj  ne  sont  pas  purgés  par  décrets  This  pretension, 
then,  of  the  Defendant,  that  the  right,  if  it  ever  existed,  is 
to  be  regarded  as  a  mere  servitude^  and  has  been  extinguished 
by  décret,  we  have  no  hesitation  in  declaring  untenable. 

In  entering  upon  the  examination  of  our  Provincial  law, 
relating  to  this  right,  our  attention  must  be  chiefly  directed, 
in  the  first  place,  to  two  pieces  of  legislation,  the  first  con-« 
sisting  of  an  Ordinance  of  the  date  of  the  1st  July,  1675, 
reported  in  the  collection  of  Edits  et  Ordonnances^  vol.  2,  p. 
147,  and  next  to  the  Arret  of  1686,  on  page  266  of  the  same 
collection. 

By  this  report  it  appears  that  Morin,  a  miller,  in  the 
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Seigniory  of  Desmanre,  had  presented  a  Petition  to  the  Conseil 
Supérieur,  to  the  eflect  that  Ladouceur,  who  farmed  the 
Mill  of  the  Seignioiy  of 'Dombourg,  should  be  condemned  to 
restore  to  him  flour  which  he  had  seized  in  the  bags  of 
Morin  ;  and  he  also  prayed,  that  inasmuch  as  the  Mill  of 
Dombourg  was  not  banal^  and  moreover  was  insufficient  to 
supply  the  wants  of  the  inhabitants  of  the  Seignioiy,  he, 
Morin,  should  be  permitted  to  take  {quérir)  the  grain  of  those 
in  the  Seigniory  who  might  wish  to  grind  at  his  Mill.  The 
matter  was  communicated  to  the  Procureur  Oénéral,  and 
upon  his  conclusions  Morin's  petition  was  rejected,  and  the 
council  then  proceeded  upon  this  private  suit  to  ordain  a 
general  règlement  or  law,  conformably  to  the  conclusions  of 
the  Procureur  Général,  who  had  been  called  in,  in  order  to 
give  to  the  proceeding  a  public  character.  This  was  not  an 
unusual  course,  and  under  the  French  system  the  admixture 
of  Legislative  with  Judicial  functions  was  no  anomaly. 
The  Legislative  power  of  the  Courts  of  the  Province  before 
the  conquest  is  expressly  adverted  to  in  one  of  our  Statutes, 
the  34  Geo.  3,  c.  6,  by  which  it  is  withheld  fronf.  the  Court 
of  King's  Bench  then  constituted. 

And  this  leads  me  to  notice  the  objection  which  has  been 
started  by  my  learned  brother,  that  the  Superior  Council,  in 
passing  the  Ordinance,  exceeded  its  authority.  The  objec- 
tion does  not  appear  to  me  to  be  well  founded.  It  is 
certain  that  before  the  constitution  of  the  Superior  Council, 
the  Governors  were  entrusted  with  very  considerable  powers 
of  legislation.  There  are  no  powers  of  corresponding  extent 
expressly  conferred  in  the  Edit  erecting  the  Superior  Council, 
bat  the  general  powers  there  given  are  of  a  very  ample  cha- 
racter, and  the  fact  is  undeniable  that  this  body  possessing 
paramount  authority  in  the  Province,  exercised  constantly, 
for  nearly  a  century,  the  power  of  modifying  and  changing 
existing  laws  and  usages.  The  changes  so  made,  were  re- 
ceived and  acquiesced  in  as  proceeding  from  competent 
2* 
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authority^  and  foy  the  commissions  to  the  lateadants,  and 
especially  that  to  the  Sicur  Duchcrieau,  dated  the  5th  Jane, 
1675)  the  King  ratifies  ^^  valide  les  jugements,  règlements  et 
ordomumces  "  by  them  rendered  ^^  tout  ainsi  que  sHls  avaient 
émanés  des  Cours  Souveraines  (1).  To  say  then  that  this  cxei^ 
cise  of  power,  unchallenged  either  by  the  Sovereign  under 
whom  it  was  used,  or  by  the  people  whom  it  affected,  for 
so  long  a  period  of  time,  was  usurped  and  unlawful,  and  that 
this  discovery  has  only  just  now  been  made,  appears  to  me 
inadmissible. 

Now  this  Ordinance  of  July,  1675,  has  a  most  important 
bearing  upon  the  question  before  the  Court,  and  requires  to 
be  carefully  considered.  The  occasion  of  it,  as  has  been  seen, 
was  the  question  between  two  farmers,  or  lessees  of  Seigniorial 
mills  of  neighbouring  Seigniories,  whether  the  one  could 
seek  grain  to  grind  from  the  inhabitants  of  that  Seigniory  of 
which  the  mill  was  not  banal,  and  the  judgment  seems  to 
determine  that  he  could  not.  The  enacting  part  of  the  law 
is  in  these  terms  :  El  faisant  droit  sur  les  dites  conclusions,  et 
conformément  à  icelles,  a  ordonné  et  ordonne  que  les  moulins 
soit  à  eau,  soit  à  vent,  que  les  Seigneurs  auront  bâtis  ou  feront 
bâtir  à  Pavenir  sur  latrs  seigneuries,  seront  banaux,  et  ce 
faisant  que  leurs  tenanciers,  qui  seront  obligés  par  les  titres  de 
co7icessio9i  quHls  auront  pris  de  leurs  terres,  seront  tenus  d?y 
porter  rvuyudre  leurs  grains,  et  tes  y  laisser  au  tnoins  deux  fois 
vingt-quatre  heures,  après  lesquelles  il  leur  sera  loisible  de  les 
reprendre,  sHls  n*étaient  nw7ibis,  pour  les  porter  moudre 
ailleurs,  sans  que  les  meuniers  puissent  en  ee  cas  prendre  le 
droit  de  nu>uture,  d4feîiscs  à  eux  de  chasser  les  uns  sur  les 
autres,  à  peine,  suivant  la  coutume,  d^un  écu  d^amende  envers 
le  Seigneur,  et  de  confiscatiom  des  grains  et  voitures  ;  ordonne 
aussi  que  copies  du  présent  règlement  seront  envoyées  à  la 
diligence  du  dit  Procureur-Général  par  tontes  la  jurisdictions 

(1)  2  Edits  et  Ordonnance,  p.  47. 
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de  cepays^  pour  y  être  registre^  et  quHl  y  sera  publié  et  affiché 
aux  lieux  accoutumés  à  la  diligence  dés  Procureurs  du  Maij 
ou  fiscaux^  afin  que  personne  TÛen  ignore.  It  establishes  three 
things.  First  That  Seigniorial  Mills  then  built  or  thereafter 
to  be  built,  should  be  banal.  Second.  That  all  the  censitaires 
who  should  thereunto  have  obliged  themselves  by  their  titles 
of  concessions,  should  be  bound  to  take  their  grain  to  such 
mills,  and  wait  forty-eight  hours,  after  which  they  might  get 
it  ground  elsewhere,  without  the  Seigniorial  miller  being 
entitled  to  take  toll  out  of  it.  Third.  Prohibition  to  the 
millers  to  seek  grain  in  other  Seigniories  than  their  own, 
under  the  penalty  of  an  ecu  fine,  and  confiscation  of  grain 
and  carriages. 

I  propose  to  examine  the  meaning  and  effect  of  these 
several  provisions  upon  the  strict  rules  of  juridical  interpreta- 
tion. 

First  All  mills  built  and  to  be  built  by  the  Seigniors  shall 
be  b(mal  {seront  banaux.) 

By  the  law,  as  it  then  stood  under  the  Custom  of  Paris, 
all  mills  were  not  banal^  but  those  only  which  had  been 
made  so  by  conventional  title. 

If,  then,  the  Ordinance  meant  merely  that  all  mills  should 
be  banaly  which  by  the  Custom  of  Paris  were  so,  it  was  an 
useless  and  idle  piece  of  legislation,  leaving'  the  rigHt  of 
hanalité  precisely  where  it  was  under  the  old  law.  But  this 
is  not  to  be  presumed,  for  it  is  against  the  established  rules 
for  the  interpretation  of  laws.  The  case  of  Morin,  without 
doubt,  suggested  that  the  old  law  was  inadequate  to  meet  and 
dispose  of  the  difficulties  which  might  arise  upon  the  right 
of  hanalité  throughout  the  country  ;  hence  it  was  deemed 
advisable,  upon  this  special  case,  to  make  a  general  law, 
and  change  the  former  law,  by  ordaining  that  all  mills  should 
be  banal^  cutting  off  thereby  the  necessity  for  conventional 
title,  which  existed  under  the  Custom  of  Paris. 
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I  know  it  may  be  said,  that  these  general  expressions,  that 
all  mills  should  be  banai^  aie  to  be  taken  as  controlled  and 
restricted  by  the  more  special  terms  which  follow,  but  I  have 
been  led  to  a  different  conclusion  by  a  careful  consideration 
of  these  terms,  which  I  now  proceed  to  explain.  They  are 
to  be  found  in  the  second  provision  of  the  law,  viz  :  "  That 
all  those  censitaires  who  should  have  thereunto  obliged  them- 
selves by  their  titles  of  concession,  should  be  bound  to  take 
their  grain  to  such  mills  and  wait  forty-eight  hours,  after 
which  they  might  get  it  ground  elsewhere,  without  the 
Seigniorial  miller  being  entitled  to  take  toll  out  of  it." 

It  is  apparent  from  this  language  that  there  was  then  in 
existence  a  class  of  censitaires  who,  by  their  concession  deeds, 
had  subjected  themselves  to  this  conventional  right  of  banalitéj 
and  this  implies  that  there. must  have  been  another  class  of 
censitaires^  who  had  not  done  so.  It  was  evidently  proper 
then  that  a  law  extending  the  right  of  bancUité  should  not  be 
made  by  retroactive  operation,  to  take  effect  upon  those  who 
were  free  from  the  obligation  according  to  their  contract  and 
the  old  law.  This  is  what  any  wise  and  just  legislature 
would  be  bound  to  do. 

The  special  reference  to  censitaires  bound  by  their  conces- 
sions to  this  rights  is  therefore  precisely  what  was  to  be 
expected  in  such  a  law,  framed  under  such  circumstances. 
But  if  it  be  insisted  that  there  was  no  other  class  of  censitaires 
but  those  first  mentioned,  the  solution  upon  this  inverted  pro- 
position is  equally  obvious.  The  provision  of  the  law  was, 
necessary  for  the  establishment  of  certain  specific  rules  in 
relation  to  their  general  obligation,  fixing  the  time  that  they 
were  bound  to  wait  at  the  Seigniorial  mill  at  forty-eight  hours, 
and  then  permitting  them  to  take  their  grain  elsewhere  with- 
out paying  toll  to  the  Seignior. 

These  were  important  regulations,  fully  sufficient  to  war 
rant  the  intioduotion  of  the  clause  under  consideration,  even 
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if  there  had  at  that  time  been  no  other  class  o{  censitaires 
than  those  bound  by  their  title,  which  from  the  whole  tenor 
of  the  law  is  highly  improbable. 

But  however  this  may  have  been,  (and  it  is  immaterial  to 
the  a^;ument  which  alternative  is  chosen)  there  was  certainly 
a  far  more  numerous  class  of  persons  to  follow,  not  yet 
referred  to,  and  not  then  in  existence,  who  where  to  become 
interested  in  this  Ordinance  ;  I  mean  those  who  should  take 
concessions  after  it  was  passed. 

The  terms  oif  the  Ordinance  are  retrospective  "  qui  se  seront 
obligés  par  les  titres  de  concession  quHls  auront  pris.^^  With 
respect  to  the  future  censitaire^  nothing  is  said  ;  he  is  left  to 
the  operation  of  the  legal  effect  of  making  all  the  Seigniorial 
mills  banal  ;  and  this  brings  us  to  enquire,  what  is  the  mean- 
ing of  this  term  banalité ,  in  order  to  understand  with  pre- 
cision what  is  necessarily  and  'inseparably  included  in  the 
right. 

There  is  no  difficulty  in  settling  this  point,  in  so  far  as  our 
present  purpose  requires  ;  It  is  a  matter  of  definition,  and 
^ong  a  multitude  of  forms  of  stating  it  by  different  authors, 
^hich  are  all  substantially  coincident,  I  take  that  of  Pocquet 
^6  Livoniere,  (1)  as  simple  and  compact:  ^^  Banalité  de 
Xottlin^^^  says  he,  "  consists  of  three  things  :  I.  A  contraindre 
^sujets  dialler  moudre  au  vundin  banal.  2.  Dans  la  prohibit 
^^  de  construire  des  moulins  dans  P étendue  de  la  seigneurie. 
3'  4  empêcher  les  meuniers  voisins  de  chasser  dans  le  territoire 


du 


seigneur, 
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Under  the  first  head  of  this  definition,  all  censitcnresvrhoBe 
^^ftcessions  were  posterior  to  the  Ordinance  became  subject 
to  this  right  of  banalité^  without  convention,  because  this 

0)  Pocqiiet  de  Livomere,  Traité  des  Fiefs,  p«  608« 
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was  the  necessary  legal  efTect  of  making  all  Seignorlal  mills 
banal.  This  seems  to  me  to  be  the  unavoidable  judicial 
interpretation  of  the  law^  unless  we  are  to  assume  that  its 
terms,  relating  to  the  obligation  of  censitaires  under  the  con- 
vention of  their  deeds,  are  applicable  to  future  concessions 
instead  of  past,  or  included  both  these  classes,  which  the 
language  does  not  admit  of.  But  whichever  construction 
be  put  upon  these  terms,  the  second  head  of  the  definition  of 
banalité  is  inclusive  of  all  which  is  necessaiy  to  sustain  the 
present  action,  and  is  conclusive  upon  it. 

The  mill  is  banal^  for  the  law  says  so  in  unmistakeable 
terms  ;  and  the  question  raised  here,  and  on  which  we  are 
now  to  determine,  is  not  whether  all  the  censitaires  are  bound 
to  go  to  it,  but  whether  the  Defendant  is  entitled  to  have  a 
mill  within  the  limits  of  the  Seigniory.  It  appears  from  the 
universal  definition  of  the  rights  of  banalité^  that  he  is  not, 
and  unless  it  can  be  shewn  that  this  right  of  exclusion  of 
other  mills  is  not  an  essential  and  inseparable  incident  of 
banalitéj  there  is  no  room  for  controversy  on  the  subject  ; 
but  this  it  would  be  impossible  to  shew,  for  the  authorities 
are  concurrent  in  this  respect  with  the  passage  cited  from 
Pecquet  de  Livonière. 

Of  the  third  constituent  of  the  right  oibanalité^  the  preven- 
tion of  millers  or  others  from  taking  grain  from  the  inhabi- 
tants of  the  Seigniory  to  be  ground  at  other  mills — it  is 
unnecessary  to  say  more  than  that  the  terms  in  which  it  is 
expressed,  with  the  penalty  imposed  on  offenders,  show  that 
the  intention  of  the  Ordinance  was  to  make  the  Seigniorial 
mills  banal^  and  to  provide  in  their  favor  the  means  of  self- 
protection;  and  it  is  to  be  observed,  that  this  prohibition, 
and  the  penalties,  are  not  coupled  with  any  reference  to  mills 
having  conventional  titles  of  banalité^  but  are  in  general  terms 
made  applicable  to  all  Seigniories. 
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I  now  leave  thia  Ordinance  wUh  the  observation,  that  it  is 
remarkable  that  before  its  date  no  case  concerning  6a;»aZt^  is 
reported,  nor  is  there  any  trace  of  the  subject  having  ever 
presented  itself  in  the  Courts  of  the  country. 

This  is  an  additional  reason  to  my  mind  for  the  conclusion 
that  the  Ordinance  oif  1675  was  intended  to  establish  a  new 
and  independent  legislation  on  the  subject. 

The  next  piece  of  legislation  is  the  Arret  of  the  Conseil 
éPElat,  4th  June,  1686. 

This  Arret  was  more  elaborately  insisted  upon  at  the  time 
of  the  argument,  as  the  basis  of  the  right  in  question,  and  has 
indeed  been  usually  regarded  as  the  chief,  if  not  the  first  law 
upon  the  subject.  It  iippears  to  me,  however,  not  to  be  so, 
but  to  be  a  sequence  and  counterpart  of  the  Ordinance 
already  discussed.  It  is  plain  that  the  Ordinance  of  167.5 
was  for  the  benefit  of  Seigniors;  but  it  would  seem  that 
having  secured  a  law  of  exclusive  privilege,  they  neglected 
to  avail  themselves  of  it,  and  neither  built  mills  themselves 
nor  suffered  others  to  build  theïn.  Under  these  circum- 
stances, the  legislature  came  to  the  aid  of  the  censitaire^  by  the 
Arrêt  of  1686,  and  a  careful  consideration  of  this  law  has  left 
in  my  mind  no  doubt  of  an  intention  to  establish,  and  that  their 
was  established,  a  universal  right  of  banalité  upon  grounds 
of  expediency  acknowledged  in  the  country,  and  in  a  manner 
to  secure  the  interest  as  well  of  the  censitaire  as  of  the 
Seignior. 

It  is  to  be  remembered  in  t>ur  investigation  of  this  subject, 
that  the  people  of  that  day  were  living  under  circumstances 
differing  from  those  by  which  we  are  surrounded,  as  widely 
as  an  unsubdued  wilderness  differs  from  a  cultivated  and 
populous  country.  Independently  of  the  different  state  of  the 
mechanical  arts,  and  the  absence  of  any  other  form  of  com. 
mercial  entreprise  than  that  wh^ch  consisted  of  the  traffic  in 
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furs,  the  population  was  poor,  sparse  and  rade  ;  the  labor, 
skill  and  materials  necessary  for  the  eonstraction  of  machi* 
neiy,  expensive  and  difficult  to  be  obtainned  ;  and  the  tardi- 
ness of  the  Seigniors  in  availing  themselvesof  their  exclusive 
right  to  buUd  mills,  shows  that,  far  from  being  prized  as  a 
valuable  privilege,  it  was  rather  regarded  as  a  burdensome 
obligation. 

That  this  view  of  the  state  of  things  is  correct,  will  appear 
by  contrasting  the  compulsory  law  of  1686,  based  on  the 
reluctance  of  the  Seigniors  to  build  mills,  with  the  eagerness 
with  which  men  are  now  willing,  in  all  quarters,  to  relieve 
them  at  once  of  their  obligations  and  rights  in  this  respect. 
In  this,  as  in  many  other  instances,  the  change  in  the  condi- 
tion of  the  country  has  now  rendered  burdensome  to  the 
people,  and  hostile  to  the  growth  of  the  public  prosperity,  an 
institution  which,  in  its  inception  and  early  application,  was 
salutaty  and  wise. 

To  proceed  then  to  the  reading  of  the  law- 
Eleven  years  had  passed  since  the  date  of  the  Ordinance 
declaring  that  all  mills  built  and  to  be  built  should  be  banal^ 
and  no  mills  were  built.  Thereupon,  the  King  considering 
that  "/a  plupart  des  Seigneurs  en  la  Nouvelle-France  négligent 
de  bâtir  des  moulina  banaux  "  ordered  ^^  Qm  tous  les  Seigneurs 
qui  possèdent  des  fiefs  dans  Pétendtte  de  la  Nouvelle-France 
seront  tenus  d^y  faire  construire  des  moulins  banaux  dans  le 
temps  d^une  année  après  la  publication  de  cet  Arrêt ^  et  le  dit 
temps  passé j  faute  par  eux  d?y  avoir  satisfait  j  permet  Sa  Majesté 
à  tous  particuliers  de  bâtir  les  dits  "rnoulins^  leur  en  attribuant 
à  cette  fin  le  droit  de  banalité  ^  faisant  défenses  à  toutes  per- 
sonnes demies  y  troubler,?'* 

Now  two  things  are  especially  observable  in  this  law  :  1 . 
The  mention  of  the  right  of  banalité^  as  an  existing  fact  : 
and  3.  The  implied  universality  of  this  right. 
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It  seems  to  me  impossible  to  read  the  preamble  of  the  law 
without  being  convinced  that  the  legislator  starts  from  a 
known  legal  institution  of  universal  obligation.  He  speaks 
of  moulins  banaux  as  something  concerning  the  existence 
and  nature  of  which  there  could  be  no  doubt.  He  does  not 
say,  as  any  writer  of  common  accuracy,  and  much  more  a 
law-maker  would  have  done,  if  such  had  been  his  meaning, 
that  the  greater  part  of  the  Seigniors  having  the  nghi  of 
banalité  neglected  to  build  banal  mills;  but  he  says,  the 
greater  part  of  the  Seigniors  in  the  country  have  so  neglected, 
and  then  goes  on  with  the  same  comprehensiveness  of 
language  to  order, — not  that  a  limited  class  of  Seigniors 
having  titles  of  bancUitéy  and  therefore  alone  subject  to  b|  so 
compelled — ^but  all  the  Seigniors,  "  tous  les  Seigneurs  qui  pos- 
sèdent des  fief  s  dans  Pétendue  de  la  Nouvelle-France  seront 
tenus  d^y  faire  construire  moulins  banaux?^ 

From  the  universality  of  this  compulsory  law — from  its 
jmposing  its  obligations  upon  all  Seigniors— one  of  two 
things  necessarily  follows,— either  the  right  of  banalité  was 
of  universal  application  and  force  throughout  the  whole  Pro. 
vmce,  or  the  legislature  committed  the  palpable  injustice 
and  absurdity  of  making  all  Seigniors  build  banal  mills, 
because  some  were  liable  to  do  so;  and  the  consequence 
would  be,  that  the  Seignior  having  no  title  ofbanalite,  would 
be  compelled  to  erect  mills  called  by  law  banal^  when  no 
such  right  was  attached  to  them.  No  ingenuity  can  extricate 
the  Arret  bom  this  imputation,  if  we  cast  aside  the  hypothesis 
of  the  universality  of  the  right,  as  established  by  law,  inde- 
pendently of  title. 

But  there  is  more  in  this  law,  tending  to  the  same  conclu- 
sion. 

If  the  Seigniors  dit  not  build  mills  within  a  year,  others 
were  permitted  to  build  them>  and  to  them  was  transferred 


£8 

the  right  of  banalité  :  ^'en  leur  attribuant  à  cette fln  le  droit  de 
banalité^ 

The  same  course  of  argument  applies  to  this  portion  of  the 
Arrêt  as  to  the  other.  There  is  no  limitation  to  a  particular 
class  of  Seigniors  or  censitaires  ;  no  mention  of  banalité  by 
title  ;  but  in  general  terms  whoever  builds  a  mill  after  the 
lap^  of  the  year  is  entitled  to  the  droit  de  banalité.  Indeed, 
no  reference  whatever  to  title  is  to  be  found  in  any  portion  of 
the  law.  By  what  process  of  reasoning,  then,  or  rule  of 
interpretation  is  it,  that  terms  so  general  as  these,  and  coin- 
cident with  the  whole  tenor  of  the  previous  law,  can  be 
restricted  to  a  narrow  and  particular  meaning,  leading  ne- 
cesiÉirily  to  an  unjust  and  absurd  result? 

There  is  no  other  direct  legislation  bearing  upon  this  sub 
ject,  although  banal  mills,  and  the  right  of  banalité^  are  once 
or  twice  mentioned  in  the  Provincial  Statute  book  ;  once  in 
the  Road  Act,  36  Geo.  Ill,  chap.  9,  and  again  in  the  Ordi- 
nance 3  &  4  Victoria  chap.  30  (1)  for  commuting  the  tenure 
under  the  Seminary  of  St.  Sulpice,  where  it  is  classed  with 

and  called  a  feudal  and  Seigniorial  right. 

< 
I  have  entered  with  perhaps  unnecessaiy  detail  and  labor 
into  the  examination  of  these  two  laws,  because  there  seems . 
to  have  been  a  general  impression  that  the  judgments  ren- 
dered upon  this  subject  could  not  be  sustained  by  a  strict 
interpretation  of  them,  and  that,  consequently,  the  right  of 
batialité  rested  rather  upon  a  jurisprudence  of  judicial  deci- 
sions, than  upon  any  sufficient  basis  of  textual  law.  I  find 
this  idea  occurring  even  in  the  reports  of  some  of  the  judg- 
ments. I  have,  therefore,  deemed  it  my  duty  to  express  at 
length  the  result  of  my  examination  of  these  laws,  and  my 
conviction  that  the  judgments  rendered  upon  them  are  folly 
warranted  by  their  direct  provisions. 

<1)  Revised  Stat:  p.  637, 
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I  now  propose  to  pass  in  more  rapid  review  the  several 
decisions  which  are  to  be  found  upon  this  right  of  banalité^ 
as  well  before  as  since  the  cession  of  this  country  by  the 
Crown  of  France,  in  order  to  ascertain  how  far,  in  fact,  they 
are  concurrent  in  sustaining  the  view  which  I  have  taken 
of  the  law.  • 

Before  entering  upon  this  examination,  I  would  say  a  few 
words  on  a  subject  which  has  been  a  good  deal  enlarged 
upon,  both  by  the  counsel  of  the  parties,  and  one  of  my 
learned  brethren  of  the  Bench — I  mean  the  question  as  to 
what  makes  a  jurisprudence  of  Arrets.  The  answer  to  this 
question,  in  the  first  instance,  is  supplied  by  all  the  authors, 
and  is  simple  enough.  A  jurisprudence  consists  of  a  series 
of  concurrent  Arrets  or  judgments  in  the  Courts  of  highest 
authority.  But  on  attempting  to  ascertain  whether  there  is  a 
jurisprudence  of  decisions  in  any  particular  case,  it  at  once 
becomes  evident  that  there  are,  and  can  be,  no  inflexible 
rules  as  to  the  number  of  the  judgments  rendered  on  the 
point,  or  the  ultimate  authority  of  the  Courts  from  which  they 
have  proceeded.  In  some  instances,  a  great  many  judgments, 
and  those  of  the  highest  tribunals,  may  be  necessary  to 
constitute  a  jurisprudence  ;  in  others,  a  single  judgment 
ought,  upon  grounds  of  public  policy,  and  a  regard  to  the 
certain  and  consistent  administration  of  justice,  to  be  received 
as  conclusive.  It  is,  in  fact,  always  a  question  of  degree, 
regulated  by  the  particular  conditions  of  the  law  under  which 
the  question  arises.  These  conditions  may,  perhaps,  be 
fairly  distinguished  as  of  three  classes. 

First.  A  defective  state  of  the  law,  which  the  Courts  by 
their  judgments  have  supplied. 

Second.  A  mischievous  or  inconvenient  law,  which  is  vir- 
tually abrogated  and  contradicted  by  the  judgments  of  the 
Courts. 
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Third.  An  ambiguous  law,  admitting  of  different  inter- 
pretations. 

In  the  first  and  second  df  these  cases,  when  the  decisions 
of  the  Courts  are  relied  upon  to  supply  the  absence  of  law, 
or  to  over-ride  an  inconvenient  and  unwise  law  (and  such 
cases  are  to  be   found  in  the  books,)  it  is  evident  that  the 
number  of  concurrent  judgments  must  be  greater,  in  order 
to  establish  an  authoritative  and    unquestionable  jurispru- 
dence ;  but  even  in  these  cases,  the  first  judgment  of  a  com- 
petent tribunal  must  have  some  weight,  and  every  succeeding 
judgment  must  be  accumulative  of  the  virtue  which  bye  and 
bye  confers  upon  these  decisions  the  character  of  law.    It  is, 
therefore,  it  seems  to  me,  never  allowable  for  a  Court,  acting 
under  a  due  sense  of  the  importance  of  uniformity  in  judicial 
decisions,  to  overlook  as  of  no  moment,  the  judgments,  or 
even  one  judgment,  by  which  the  question  in  litigation  has 
been  formally  and  solemnly  settled.     But  in  the  third  class 
of  cases,  when  a  Court  has  by  its  judgment  put  an  interpre- 
tation upon  a  law  of  ambiguous  meaning,  and  thus  set  at 
rest  the  doubt  as  to  the  rights  and  obligations  of  parties  under 
it,  I  have  no  hesitation  in  laying  it  dowii  as  a  rule,  that  such 
interpretation  ought  not  to  be  disturbed,  and  that  in  almost 
all  such  cases  it  is  the  bounden  duty  of  judges,   upon  the 
highest  motives  of  public  policy,  to  abstain  firom  reviving  the 
uncertainty,  and  to  adopt  such  first  interpretation  as  the 
guide  of  their  decisions.     If,   therefore,   the  Ordinance  and 
Arrêt    referred  to    presented  the  imperfect  and  doubtful 
meaning  which  it  has  been  contended  they  do,  I   should 
nevertheless  be  of  opinion  that  when  judgments,  whether 
many  or  few,  have  been  rendered,  putting  an  interpretation 
upon  them,  we  are  bound  to  abide  by  such  interpretation, 
and  to  adjudge  upon  the  case  now  before  us  in  accordance 
with  it.     I  may  add  on  this  subject,  that  it  is  an  error  to  con- 
sider this  jurisprudence  of  decisions  as  inferior  in  its  nature 
and  authority  to  other  forms  of  law.    On  the  contrary,  it  is 
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more  likely  than  any  other  to  be  characterized  by  wisdom  and 
utility,  for  it  is  the  direct  offspring  of  hnman  experience  ; 
the  fixing  and  application  in  particular  cases  of  the  princi- 
ples and  rules  of  conduct  which  are  suggested  by  the  daily 
commerce  of  society  ;  and  this  is  done,  by  the  discipline 
and  intelligence  of  the  Courts,  aided  by  the  knowledge  and 
practised  skill  of  the  bar. 

Chancellor  Kent,  says  :  *Mf  a  decision  has  been  made 
"  upon  solemn  argument  and  mature  deliberation,  the  pre- 
"  sumption  is  in  favor  of  its  correctness,  and  the  community 
"  have  a  right  to  regard  it  as  a  just  declaration  and  exposi- 
"  tion  of  the  law,  and  to  regulate  their  actions  and  contracts 
"  by  it.  It  would,  therefore,  be  extremely  inconvenient  to 
"  the  public  if  precedents  were  not  duly  regarded  and  pretty 
"  implicitly  followed.  It  is  by  the  notoriety  and  stability  of 
"  such  rules,  that  professional  men  can  give  safe  advice  to 
^  those  who  consult  them,  and  people  in  general  can  venture 
"  with  confidence  to  deal  with  each  other."  (1) 

Sir  William  Jones  says  :  "  Without  this  regard  for  previous 
"  decisions,  no  man,  who  is  not  a  lawyer,  would  ever  know 
"  how  to  act,  and  no  man,  who  is  a  lawyer,  would  know 
"what to  advise."  (2) 

Dupin,  in  his  Jurisprudence  des  Arrêts^  substantially 
sustains  these  opinions,  and  some  brief  but  excellent  obser- 
vations may  be  found  on  the  subject  in  "  Réflexions  sur  les 
principes  de  la  justice^'*^  by  Jussieux  de  Montluel,  pp.  63,  65, 

66. 

I  do  not  propose  to  dwell  at  length  upon  the  several  judg- 
ments relating  to  the  right  of  banalité,  but  merely  to  refer^to 

(1)  1  Kent's  Commentaries,  473. 

(2)  Sir  Wm.  Jones'  Essay  on  Bailments,  46. 
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them»  in  order  to  ascertain  how  far  they  sustain,  or  oppose, 
the  view  which  I  have  taken  of  the  law. 

The  first  is  that  rendered  16th  Augast  1706,  against  the 
Dame  de  la  Forêt,  (1)  By  this  judgment,  she  is  ordered  to  close 
a  mill  which  she  had  built  in  the  Island  of  St.  Laurent,  and 
she  and  all  other  persons  are  prohibited  from  grinding  any 
grain  in  it.  No  title  is  alleged  in  this  case  by  the  Plaintiff, 
who  merely  states  that  "  il  rCy  a  qtte  lui  qui  a  droit  du  moulin 
dans  "  la  dite  Isle.''  (2) 

This  Arret  is  followed  by  another  relating  to  the  same 
party  upon  petition  of  the  inhabitants  of  St.  Laurent,  by 
which  she  is  permitted  to  grind  until  the  Plaintiff  built  a 
mill,  on  condition  of  paying  him  one  half  the  toll  "  pour 
son  drpit  dt  banalité.'' 

The  case  of  the  arrière  fief  in  the  Seigniory  of  Lauzon,  on 
the  20th  December,  1706,  is  the  next  which  occurs  ;  (8)  In 
this  case  the  right  of  banalitéy  involving  the  shutting  up  the 
mills  erected  in  infringement  of  it,  is  clearly  declared  and 
enforced.  There  is  no  title  alluded  to,  as  conferring  this 
right  upon  the  Seigniors,  but  on  the  contrary  the  Arrêt  of  4th 
June,  1686,  is  cited,  as  sustaining  the  judgment.  The  fact 
that  this  was  a  case  between  the  Seignior  and  the  proprietor 
of  an  arrière  fijef^  makes  no  difference  in  the  principle 
involved  in  the  decision.  . 

After  this  comes  an  Arret  in  favor  of  Le  Sieur  Pérade,  in 
which  it  is  alleged  that  the  censitaires  were  obliged  by 
their  contracts  to  grind  at  the  Seigniorial  mill.  It  is  dated 
10th  July,  1728,  and  is  reported  at  length  in  the  collection 
of  Edits  and  Ordinances.  (4)  ' 


(1)  2Ed.  andOrd.  172. 

(2)  In  this  case,  each  party,  it  appears,  claimed  a  conflicting  nghi  of  banalité , 

(3)  2  Ed.  et  Ord.  176. 

(4)  2  Ed.  et  Ont  290. 
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The  Affit  which  follows  in  point  of  time,  was  rendered 
12th  November,  1742,  (1)  in  favor  of  the  Seignior  de  la  Si- 
vière  du  Sud^  against  his  censitaires^  prohibiting  them  firom 
grinding  their  grain  at  any  other  than  the  Seigniorial  mill, 
unless  in  conformity  with  the  conditions  of  their  contract — 
"  si  ce  finest  <mx  conditions  portées  par  leurs  contrats  ;"  which 
expression  would  seem  to  imply  that  the  right  of  banalité 
exists  unless  it  is  otherwise  stipulated  by  contract  with  the 
censitaires. 

Another  case  is  to  be  found,  (2)  in  which  the  inhabitants 
of  the  Seigniory  of  Argentenay  are  ordered  to  take  their 
grain  to  the  Seigniorial  mill.  In  this  case,  no  reference  is 
made  to  any  conventional  title.  And  in  connection  with  this 
judgment,  may  be  noticed,  one  occurring  in  the  same 
Seigniory,  11th  July,  1742,  by  which  the  inhabitants  are 
condemned  to  pay  to  the  Seigniorial  miller  the  tolls  of  which 
he  had  been  deprived  by  their  causing  the  grain  to  be  ground 
at  other  mills.  The  absence  of  mention  of  title  in  either  of 
these  judgments  is  strong  evidence  that  none  existed. 

These  are,  I  think,  all  the  important  cases  reported  at 
length  under  the  French  dominion.  There  are  in  the  table 
contained  in  the  2nd  volume  of  the  collection  of  Edits  et 
Ordonnances  abstracts  of  several  other  decisions,  some 
referring  to  titles  and  others  not.  (8) 

It  is  not  to  be  lost  sight  of,  that  these  judicial  decisions 
occurred  at  times  not  far  removed  from  the  date  of  the  laws 

(1)  2  Ed.  et  Ord,  212. 

(2)  2  Ed.  et  Ord.  307. 

(3)  1716. 27tli  May.  Seigneurs  de  Champlain  against  censitaires,  p.  XL  VII  :.— 
1730. 22nd  July.  Seigneurs  of  Sorel,  p.  LXV  :— 1731. 18th  February,  p.  LXVH  :— 

1742.  13th  February.  Judgment  octween  the  inhabitants  of  Uontrecœur  and 
the  Seigneur,  permittmg  one  of  them  to  build  a  banal  mill,  the  Seigneur  not 
hvrinf  done  so.  No  mention  of  title,  bat  of  Arret  1686.  p.  LXXX  :— 1742. 
11th  Jnly.  Judgment  condenming  the  inhabitants  of  Areentenay  to  pay  Seignio- 
rial  miller  for  jpain  not  ground  at  the  banal  mill,  p.  LXaXI  :— 

1746.  12th  February.  Ordering  Seignior  of  Lauzon  to  construct  banal  mill. 
^LXXXIV. 

3 


34 

iefene4to,  aiKi  umler  ciicomstances  tinchanged  since  they 
were  passed.  The  occasion  of  these  laws,  the  wants 
which  they  were  intended  to  supply,  and  the  extent 
of  the  changes  and  remedies  introduced,  were  then,  it  must 
be  presumed,  more  folly  understood  than  they  can  be  at  the 
present  day. 

Some  of  the  decisions,  as  has  been  already  stated,  contain 
references  to  existing  titles,  giving  the  right  of  banalité^  and 
others  do  not  ;  but  in  order  to  render  the  mention  of  such 
titles  evidence  that  no  right  of  banalité  could  be  claimed 
without  them,  it  is  obviously  necessary  that  every  judgment 
should  be  based  upon  title  ;  but  this  is  not  so.  Many  of  the 
judgments  (by  far  the  greater  proportion  of  them)  make  no 
mention  of  conventional  title,  and  they  are  sufficient  to 
indicate  the  opinion  of  the  tribunals,  at  various  periods,  that 
the  right  exists  by  law,  without  convention.  This  conclu- 
sion is  not  wedcened  by  the  mention  of  title  in  the  other 
cases,  for,  as  a  matter  of  common  prudeAce,  every  suitor 
would  set  forth  all  the  grounds  which[might  tend  to  strengthen 
bis  case,  and  if  he  had  a  title  he  would  allege  it,  although 
the  right  might  exist  by  law  without  it.  And  after  a  carefol 
consideration  of  all  these  judgments,  and  of  the  manner  in 
which  this  right  is  invariably  alluded  to  and  treated  as  an 
established  and  unquestionable  one — ^a  thing  of  course — it 
seems  to  me  impossible  to  deny  that  it  did  so  exist  by  law. 

But  the  judgments  rendered  since  the  countiy  passed  under 
the  dominion  of  the  British  Crown  aie  more  explicit,  and 
perhaps  more  conclusive. 

I  have  already  dwelt  so  long  upon  this  case,  that  I  may 
confine  my  attention  to  two  or  three  of  the  more  elaborate 
and  important  of  these  judgments,  passing  by  the  others  with 
a  simple  citation. 
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The  first  case  which  I  shall  notice  is  an  action  en  coifi» 
fiainUj  instituted  by  the  Baioness  of  Longneoil  against 
Fléchette,  in  which  judgment  was  rendered  by  the  Court  of 
King's  Bench  for  this  District  in  1820.  The  object  of  that 
sait  was  much  the  same  with  that  of  the  piesent  one,  that 
is  to  say,  to  cause  the  demolition  of  a  mill  which  the  defen- 
dant had  built  in  the  Barony,  and  which  the  Plaintiff  con- 
tended was  an  infringement  of  her  right  of  banalité^  of  which 
ahe  alleged  the  possession,  without  setting  out  any  title. 

The  case  appears  to  have  been  obstinately  contested,  and 
questions  were  raised  substantially  the  same  with  those  now 
under  consideration  ;  and  the  judgment  of  the  Court  main- 
tained the  Plaintiff  in  her  pretensions,  and  ordered  the  demo- 
lition of  the  mill. 

Another  case  in  point,  is  that  in  which  the  Seminary  of 
St.  Sulplce,  also  by  action  en  complainte  and  without  alleging 
title,  sued  Fleming  for  disturbance,  trouble j  in  the  right  of 
banalité^  with  conclusions  for  the  demolition  of  the  mill  by  him 
erected  and  worked  in  their  Seigniory,  and  judgment  was 
given  for  the  Plaintiffs. 

This  case  is  the  most  satisfactory  one  which  has  been 
placed  before  me.  It  was  taken  to  the  Court  of  Appeals, 
and  we  have  the  factum  of  the  Respondents,  and  notes  of 
the  opinions  of  the  members  of  the  Court,  taken  with  minute- 
ness and  apparent  accuracy. 

It  appears  from  the  factum,  that  the  same  questions  upon 
which  the  present  action  turns,  were  then  raised  and  dis- 
cassed  by  counsel  of  great  leaming  and  ability  ;  and  the 
case  seems,  in  all  respects,  to  have  been  dealt  with  as  its 
importance  deserved.  The  judgment  of  the  King's  Bench 
was  confirmed  by  the  Court  of  Appeals. 

It  was  stated  at  the  argument,  with  reference  to  this  judg- 
ment in  Appeal,  that  it  was  rendered  by  lay  membexs  of  the 
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Court,  not  being  piofessional  lawyers,  and  that  the^  Chief 
Justice,  the  late  Mr.  Sewell,  dissented  from  it.  It  is  trae 
that  the  Chief  Justice  did  dissent  from  the  judgment,  but  not 
on  the  ground  that  no  right  of  banalité  e;xi8ts  by  law.  On 
the  contrary,  it  will  be  found  on  reference  to  the  note  of  bis 
opinions,  that  it  was  the  reverse  of  this.  The  report  is  in 
French:  ^'  Quant  au  droit  de  banalité  {says  he)  Particle  7 le 
de  la  coutume  de  Paris  fait  voir  que  le  Seignenr  ne  peut  le 
réclamer  sans  être  muni  d?un  titre  qui  le  lui  accorde.  En 
France j  ce  droit  était  fondé  sur  le  dit  article  :  en  Canaday  sur 

Varrét  1686 :  Parrét  a  changé  la  jurisprudence  établie 

par  la  coutume  ;  mais  comment  9  En  substituant  un  titre  pour 
un  autre  ;^^  and  he  then  goes  on  to  explain  what  this  title 
was: — ^^Les  intimés  ont  senti  combien  il  était  important  de 
prouver  quHls  avaient  bâti  un  moulin.  Us  ont  prouvé  aussi 
quHls  étaient  Seigneurs  en  possession  ;  mais  pour  pouvoir 
réussir  dans  leurs  actions,  il  aurait  fallu  prouver  quHls  étaient 
Seigneurs  propriétaires.'^'^ 

This  other  kind  of  title,  then,  established  by  the  law  of  this 
country,  required,  according  to  the  Chief  Justice,  evidence, 
first,  that  they  were  Seigneurs  Propriétaires,  and  second,  that 
they  had  built  a  mill. 

It,  therefore,  appears  that,  in  this  case,  the  opinions  of  all 
the  Judges  concurred  upon  the  point  that  the  right  of  banalité 
existed  in  the  Province  by  virtue  of  law,  without  the  aid  of 
a  conventional  title.  The  fact  that  the  case  was  appealed  to 
the  Privy  Council,  and  that  no  decision  has  ever  been  had 
upon  it  there,  does  not,  in  my  opinion,  in  any  degree  lessen 
its  authority. 

The  judgment  recently  rendered  in  the  case  of  Larue  and 
others  against  Dubord,  by  the  Superior  Court  sitting  in 
Quebec,  (1)  confirms  in  all  respects   the  principle  of  the 

(1)  h  Lower  Cii»da  Reports,  pp.  31  to  38. 
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fonner  decisions,  not  only  upon  the  main  question  of  bana- 
lité^ but  upon  the  right  to  prevent  the  erection  of  other  mills, 
included  in  it.  (1)  The  cases  cited  by  Mr.  Justice  Mbrsdith,  in 
rendering  that  judgment,  as  being  in  point,  are  Couillard  vs. 
Biais,  in  the  Court  of  Common  Pleas,  at  Quebec,  confirmed 
in  Appeal  the  23d  December,  1777.  Munro  vs.  Lacey,  in  the 
King's  Bench,  at  Three-Rivers, — Judgment  27th  January, 
1580,— confirmed  in  Appeal,  SOth  April,  1821,  and  De  Lery 
vs.  Clough,  26th  September,  1839. 

There  are  also  several  cases  which  were  mentioned  at  the 
Bar,  and  which,  on  examination,  bear  with  greater  or  less 
weight  upon  the  point.  These  were,  Pangman  against  Du- 
prat,  and  a  great  number  of  other  Defendants,  in  1806-7  : 
Tachereau  vs.  Pion,  in  1824  :  and  St.  Ours  vs.  Dufinesne,  in 
1829. 

I  leave  these  judgments  with  these  brief  remarks  : 

First.  That  they  have  proceeded  from  different  tribunab, 
consisting  together  of  a  great  number  of  judges  ;  and  from 
first  to  last,  they  are  distributed,  amid  great  public  changes 
in  the  country,  through  a  period  of  nearly  one  hundred  and 
fifty  years. 

Second.  That  not  one  of  them  assumes  that  a  conventional 
title  is  necessary  to  create  the  right  of  banalité. 

Third.  That  the  position  that  the  right  exists  by  law,  with- 
out convention,  is  announced  by  some,  and  necessarily 
involved  in  others  of  them,  and  that,  in  dissent  firom  this 
doctrine,  not  one  judicial  opinion  is  recorded. 

Having  thus  disposed  of  the  chief  questions,  it  is  necessary 
to  decide  some  incidental  and  minor  points  submitted  to  the 
Court. 

(1)  In  the  case  of  Larue  vs.  Duboid,  the  right  of  banaJiU  was  not  denied,  bat 
that  of  canaing  the  demolition  of  a  mill  used  for  maiuifiicturiDS  ol  fo^iga 
whmt  into  floor  lor  ezpoitAtioiu 
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One  of  them  is,  that  the  Defendant's  mills,  being  driven  by 
steam,  are  not  liable  to  be  affected  by  the  Plaintiffs  right  of 
banalité.  This  is  ntteriy  untenable.  The  principle  of  the 
right  to  prevent  the  building  of  other  mills,  or  to  demolish 
them  when  bmlt,  clearly  is,  that  tl^ey  infringe  upon  the  Sei- 
gnior's right,  by  interfering  with  the  banal  mill  In  con- 
nexion  with  the  same  point,  is  the  pretension  that  because 
the  chief  object  and  occupation  of  the  mills  in  question  are 
togriad  grain  for  manufacturing  distilled  spirits,  and  for 
commercial  purposes,  and  not  to  grind  for  the  censitaires  of 
the  Plaintiff,  they  ought  not  to  be  considered  to  fall  within 
the  prohibitions  of  the  law.  But  the  law  makes  no  çuch 
distinction,  and  the  Court  can  make  none;  and  if  the  ques- 
tion were  argued  out  upon  the  reasons  of  the  law,  they  would 
be  found  to  reach  as  well  to  the  Defendant's  mills  as  to  any 
other.  Moreover,  whatever  may  be  the  chief  use  to  which 
these  mills  are  put,  it  is  undeniable  that  they  are  also  con- 
stantly used  for  grinding  for  the  inhabitants  of  the  Seigniory. 

Meilin  says,  speaking  of  this  right. — '^Dès  qu'un  moulin 
est  banal,  il  n'est  plus  permis  de  rien  faire  gui  tende  à  priver  le 
propriétaire  des  profits  qui  doivent  lui  en  revenir.  Or^  n^est-^e 
pas  y  donner  une  atteinte  manifeste  que  de  se  permettre  la  canr 
stnlction  d^un  autre  moulin^  quel  quHl  soit?'*  (1) 

It  has  also  been  objected  that  the  Seigniorial  mill  is  defec- 
tive and  insufficient  to  do  the  work  of  the  Seignioiy;  This 
is  matter  of  evidence,  and  the  proof  adduced  does  not  bear 
out  the  Defendant's  position. 

It  is  perhaps  scarcely  necessary  to  notice  an  Arret  which 
was  cited;  by  which  the  inhabitants  of  the  Seignioiy  of  Mille 
Isles  were  discharged  from  the  Seignior's  right  of  banalité. 
It  does  not  appear  that  that  Seigniory  is  the  one  now  belong- 

(1)  Merliiii  Bep.  de  Juriaprod.  vbo^  Moulin,  p,  927. 
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ing  to  the  PlaintifT:  and  moieover  that  Arritj  dated  14th 
June,  1707^  is  some  seven  years  prior  to  the  date  of  the  con- 
cession of  the  Plaintiii's  Seigniory,  which  is  in  March,  1714. 
1  take  it  for  granted  that  the  defendant  attached  no  serions 
importance  to  this  Arret.  (1) 

Equally  untenable  is  the  pretension,  that  the  Plaintiff  has 
lost  his  right,  because  he  neglected  to  protest  against  the 
Defendant's  mills  being  built. 

As  to  the  objection  to  Mr.  Lacroix's  evidence,  on  the 
grrand  that  he  is  interested  as  the  vendeur  of  the  Plaintiff 

we  think  the  objection  ought  to  be  overruled His 

deposition,  however,  does  not  appear  to  us  to  be  necessary  to 
the  Plaintiff  for  supporting  his  action. 

As  to  the  right  of  banalité  being  extingtiished  by  Sheriff^s 
sale,  purgé  par  décret,  our  opinion  has  already  been  expressed 
upon  it. 

Upon  the  whole  case,  then,  we  are  of  opinion. — 1st.  As 
well  upon  the  law  of  1675  and  1686,  as  upon  the  course  of 
decisions  had  since,  that  the  right  of  banalité  des  moulins 
exists  throughout  Seigniorial  Canada,  independently  of  any 
conventional  title. 

Sad.  That  the  right  of  preventing  the  erection  of  other  mills 
within  the  limits  of  the  Seigniory,  and  c^  causing  them  to  be 
demolished  when  erected,  is  a  component  and  essential  part 
of  that  right. 

8rd.  That  the  Plaintiff  has  adduced  evidence  sufficient  to 
sustain  his  case,'  and  is  entitled  to  judgment  for  the  demo- 
lition of  the  two  mills,  and  for  damages,  which  are  assessed 
at  fifty  pounds. 

And  judgment  is  tendered  accordingly. 

(1)2  Ed.  &  Old.  250. 
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Smith,  J.  :  I  concur  in  the  judgment,  as  rendered  by  the 
President  of  the  Court  ;  I  am  of  opinion  that  the  right  of  bmor 
lite  forms  part  of  the  tenure,  and  is  inherent  and  inseparable 
from  it,  and  that  an  express  convention  is  not  necessary. 
Under  the  Custom  of  Paris,  it  was  undoubtedly  the  case  that 
there  must  be  a  titre  valable^  but  in  Lower  Canada  the  Ordi- 
nance of  1675  and  the  Arrêt  of  1686  are  the  title.  The  Ordi- 
nance entirely  changed  the  law,  and  I  look  upon  it  as  the 
basis  of  the  title  and  the  foundation  of  the  right  of  banalité  as 
claimed  by  the  Plaintiff.  The  words  "  qui  se  seront  Mi- 
géspar  les  titres  de  concession  "  are  equivalent,  in  my  mind, 
to  saying  that  all  censitaires^  who  had  taken  deeds  of  conces- 
sion were,  by  that  fact,  obliged  to  grind  at  the  Seigniorial 
miU. 

The  following  is  the  judgment  :  The  Court  having  heard  the 
parties,  &c.  &c.  [the  first  part  of  the  judgment  has  reference  to  the 
Defendant's  motion  to  reject  Mr.  Lacroix's  deposition,  which 
motion  the  Court  rejects,]  considering  that  the  Plaintiff  has 
established  by  evidence  the  material  allegations  of  his  decla- 
ration, and  that  as  proprietor  and  Seignior  of  the  Seigniory 
of  BlainvilleorMille-Isles,  in  the  said  declaration  mentioned, 
he  hath  by  law  solely  and  exclusively  the  right  of  having  and 
using  mills  for  grinding  grain,  droit  de  banalité  du  moulin  in 
the  said  Seigniory,  and  by  virtue  of  such  right  is  entitled  to 
prevent  the  said  Defendant,  and  all  persons  whatever,  from 
erecting  or  using  any  Mill  for  grinding  grain  within  the  limits 
of  the  said  Seigniory,  and  to  cause  such  mills  if  erected  to 
be  demolished  ;  and  frurther,  considering  that  the  Defendant 
hath  failed  to  establish  under  the  exception  by  him  in  the 
said  cause  pleaded  any  matter  or  thing  by  reason  whereof 
the  Plaintiff  ought  to-  be  prevented  from  the  exercise  and 
enjoyment  of  his  said  rights,  doth  dismiss  the  said  exception, 
and  declare  that  the  Defendant  had  not  nor  hath  any  right  to 
construct,  have  or  use  the  said  mills,  in  the  said  declaration 
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mentioned  and  described,  that  ia  to  say  :  [here  follows  a 
description  of  the  mills]  or  either  of  them,  and  doth  prohibit 
and  forbid  him  the  Defendant,  from  using  and  applying  the 
said  mills  or  either  of  them  to  the  grinding  of  grain,  and 
adjndge  and  condemn  him  to  take  away  and  displace 
the  machineiy  of  the  said  two  mills,  and  each  of  them, 
&om  and  out  of  the  same,  and  the  said  mills  and  each 
of  them  so  to  demolish  that  they  or  either  of  them  cannot 
heieafter  be  used  or  applied  for  the  grinding  of  grain;  and 
in  default  of  the  Defendant  so  doing  within  two  months  from 
the  signification  and  service  of  the  present  judgment  upon 
him,  it  shall  be  lawful  for  the  Plaintiff  to  cause  the  same  to 
be  done  at  the  expense,  risk,  costs  and  charges  of  the  said 
Defendant. 

And  the  Court  doth  further  condemn  the  Defendant  to  pay 
to  the  Plaintiff  the  sum  of  fifty  pounds,  current  money  of  this 
Province,  for  his  damages  and  costs  of  suit,  and  as  to  any 
other  conclusions,  matter  or  thing  in  the  said  declaration  con- 
tained and  demanded,  the  same  is  hence  dismissed. 

Chxbrieb,  Dorion  and  Dorion,   for  Plaintiff. 

6.  Grifun,  Counsel. 

A.  and  6.  Robertson,  Attorneys  for  Defendant. 

6.  £.  Cartier,  Counsel. 
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No.  S22 

de 

1852. 


COUR  SUPERIEUR&-QUEBEC. 
Présents  :  Duyai<  et  Meredith,  Juges.  . 
Carrier, Demandeur. 


vs. 


Angers, Défendeur. 

et 
Divers, Opposants. 


Jugé,  que  la  destructioR  d'un  titre 
par  force  majeure  ne  peut  excuser  du  dé* 
faut  d'enregistrement  quant  à  un  tiers; 
que  l'enregistrement  par  sommaire 
n'opère  que  pour  ce  qui  y  est  contenu  ; 
que  l'enregistrement  d'un  titre-nouvel 
ne  peut  préjudicier  à  un  tiers  qui  a  en- 
registré antérieurement 


Held,  that  the  loss  of  a  tiUe  by  t  Mi 
mqfor  is  no  answer  to  a  third  pulj  al- 
leging the  non  registratioh  of  such 
title  f  that  registration  by  memorial 
only  preserves  the  rights  set  forth  in 
sucn  memorial  ;  that  the  registration  of 
a  tUn^nouvel  cannot  be  prejudicial  to  a 
third  pariy  who  has  alr^y  registered 
his  title. 


Jugement  rendu  le  31  Mai,  1852. 


II  s'agissait  en  cette  cause  de  la  contestation  d'un  rapport 
de  distribution,  entre  Sir  H.  J:  Caldwell  et  M.  F.  X.  Lame, 
sous  les  circonstances  suivantes  : 

Le  20  Janvier,  1827,  Caldwell  vend  à  Guénard  un  em- 
placement, moyennant  une  rente  constituée  de  £S  courant, 
au  capital  de  £50.  En  Janvier,  1834,  la  minute  de  cet  acte 
de  vente  est  détruite  dans  un  incendie.  Le  14  Octobre, 
1842,  Guénard  vend  à  Angers  ce  même  emplacement  pour 
la  somme  de  £212  10,  et  en  outre  à  la  charge  de  payer  au 
dit  Caldwell  la  dite  rente  constituée  de  £3  livres  courant. 
Xe  19  Octobre,  1842,  Guénard  fait  enregistrer  cet  acte  par 
gommaire  pour  la  conservation  de  son  prix  de  vente,  £212 10, 
mais  dans  ce  sommaire  il  n'est  pas  fait  mention  de  la  rente 
constituée  due  à  Sir  H.  J.  Caldwell.  Le  11  Mars,  1839,  P.  X. 
Lame  avait  prêté  £100  à  Angers,  et  fait  enregistrer  son  titre 
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le  SO  Déoembie,  1844.  Le  19  Septembre,  1851,  Caldwell 
ptend  on  titre-nouvel  de  M.  Angers,  pour  sa  rente  constituée, 
et  le  fait  enregistrer  le  22  Décembre,  1851. 

L'emplacement  en  question  ayant  été  vendu,  il  s'agissait 
d'en  distribuer  le  prix  entre  Caldwell  et  Larue. 

Caldwell,  dans  son  opposition,  allègue  qu'il  a  été  empêché 
d'eiiregistrer  son  titre  originaire  par  forde  majeure,  à  cause  de 
sa  destraction  en  18S4  dans  un  incendie  ;  il  invoque  en  sa 
îaTemr  l'indication  de  paiement  contenue  dans  Pacte  de  vente 
de  Guénard  à  Angers,  et  l'enregistrement  de  cet  acte  par 
Guénard, — ^la  passation  du  titre-nouvel  et  l'enregistrement 
d'iceluien  1851,  et  conclut  à  ce  qu'il  soit  colloque  en  prefe- 
rence à  Larue. 

Le  projet  de  distribution  colloquait  en  effet  Caldwell  en 
'  piéférenee  à  Larue.    Ce  dernier  le  contesta  sur  le  principe  : 

lo.  Que  l'acte  originaire  constitutif  de  la  dette,  l'acte  de 
1827,  devait  être  enregistré,  et  ne  l'avait  pas  été  ; 

2o.  Que  la  force  majeure  invoquée  ne  pouvait  préjudicier 
^^  tiers  qui  avait  prêté  son  argent  avec  bonne  foi,  et  qui 
^vait  enregistré  son  titre  ; 

8o.  Que  d'ailleurs  l'acte  détruit  pouvait  être  suppléé  par 
^  titre-nouvel  ou  un  jugement,  et  que  Caldwell  avait  eu 
^«pnis  18â4  à  Novembre,  1844,  pour  obtenir  cet  acte  supplé- 

toîre; 

<o.  Que  l'enregistrement  fait  par  Guénard  ne  pouvait  être 
«tile  à  Caldwell,  en  ce  que  cet  enregistrement,  fait  par  som- 
maire, ne  contenait  rien  au  sujet  de  sa  créance  ;  (1) 

5o.  EnJ5n,que  l'enregistrement  du  titre-nouvel,  en  1851,  ne 
donnait  à  Caldwell  une  hypothèque  qu'à  compter  du  22 

«.30  1^^^^'  ^^^*  ^  ^*  ^^*  3^  =— ^  ^*«^  «•  ^'  »•  ^i  ^»  7  2-4  Vict. 
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Décembre,  1851,  tandis  que  celle  de  Larae  datait  du  SO 
Décembre,  1844.  Il  soutenait  encore  que  le  privilège  du 
bailleur  de  fonds,  soit  qu'il  fut  antérieur,  soit  qu'il  fut  posté- 
rieur à  l'Ordonnance  de  la  4  Y.  c.  30,  devait  dans  tous  les 
cas  être  enregistré.  La  créance  de  Caldwell  présentait  ce 
singulier  caractère,  savoir  :  qu'elle  reposait  sur  un  acte 
antérieur,  celui  de  1827,  et  sur  un  acte  postérieur,  celui  du 
14  Octobre,  1842,  vente  par  Guénard  à  Angecs.  Il  est  à  pro- 
pos d'observer  toutefois  que  Caldwell  n'était  pas  présent  à 
ce  dernier  acte,  qui  quant  à  lui  n'avait,  pas  été  enregistré. 

La  Cour  maintient  la  contestation  de  Larue. 

Le  jugement  est  motivé  comme  suit  : 

La  Cour considérant  que  la  réclamation  de  Larue 

a  été  bien  et  duement  enregistrée  le  30  Décembre,  1844  ; 
que  Sir  H.  J.  Caldwell  a  négligé  de  faire  enregistrer  la 
sienne,  et  que  l'enregistrement  du  titre-nouvel  fait  le  22 
Décembre,  1851,  ne  peut  préjudicier  à  Larue,  maintient  la 
contestation  dé  ce  dernier,  &c.  &c. 

DuvAL,  Juge  :  La  force  majeure  invoquée  par  Sir  H.  J. 
Caldwell  ne  peut  préjudicier  à  des  tiers  dans  l'état  actuel  de 
notre  Législation.  Larue  qui  a  prêté  avec  bonne  foi  et  en- 
registré son  titre  doit  nécessairement  primer  Caldwell. 

Mersbith,  Juge  :  Et  comme  l'a  prétendu  le  conseil  de 
Larue,  Caldwell  pouvait  aisément  faire  suppléer  à  son  titre 
qui  avait  été  détruit. 

6.  O.  Stuart,  pour  Caldwell. 
LsLnvBx  et  Angers,  pour  Larue. 
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BANC  DE  LA  REINE,  )  district  DE  MONTREAL. 

£N  AFPXL.  ) 

Présents:  Sir  J.  Stuabt,  Bart^  Joge-en-Chef,  Rollakd, 
Panet  et  Aylwiw,  Juges. 

Rot.  . .  •  • Appelant. 

et 
Gagkon Intimé, 


Jugé  : — Qne  les  legs  par  le  mari  de  la 
part  de  communauté  afi&rante  à  sa 
femme,  à  la  charge  de  payer  certaine 
rente  à  cette  dernière,  est  valable,  si  la 
femme  accepte  la  rente  imposée  à  tel 
legs. 


Held  : — ^Tkat  a  devise  by  the  husband 
of  the  share  of  the  communauté  be- 
longing to  his  wile,  nnder  a  condition 
to  pay  her  a  life  rent,  is  valid,  if  she 
accepts  of  the  condition  annexed  to  such 
devise. 


Jugement  rendu  le  12  octobre,  1852. 


Le  18  avril,  18S4,  Joseph  Roy  fit  son  testament,  devant 
notaires,  par  lequel  il  légua  à  son  fils,  PAppelant  en  cette 
cause,  plusieurs  immeubles,  dont  Pun  était  pour  partie  con- 
quèt  de  la  communauté  qui  existait  entre  lui  et  Charlotte 
Dupais,  sa  femme,  à  la  chài^  par  le  dit  Appelant  ^'  de 
"  noorrir,  loger,  vêtir  et  entretenir  Dame  Charlotte  Dupuis, 
^  sa  mère,  sa  vie  durante  ;  et  aussi,  Marie  Louise  Roy,  fille 
^^  du  testateur,  et  en  cas  de  mésunion  entre  eux,  le  dit  Joseph 
"  Roy,  fils,  (l'Appelant)  sera  tenu  et  obligé  de  leur  payer, 
"  bailler  et  livrer,  chaque  année,  à  chacune  d'elles,  une  rente 
^'  annuelle  et  viagère,  bien  sufiîsante,  et  qui  sera  fixée  pour 
'^  lors,  par  deux  personnes,  experts  et  gens  à  ce  connaissants,'' 
à  la  charge  encore  par  ledit  Joseph  Roy,  fils,  de  payer  et 
livrer  certaines  autres  sommes  y  mentionnées. 

Jusqu'en  1837  le  testament  fut  exécuté  entre  la  dite  Char- 
lotte Dupuis  et  l'Appelant,  mais  à  cette  époque  des  difiicultés 
ft'étant  élevées  entre  eux,  ils  firent  un  compromis  et  nom- 
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mèient  des  arbitres  pour  prendre  coimaissBZiee  du  testament^ 
et  établir  la  rente  qu'aurait  à  payer  l'Appelant  à  sa  mère*  Les 
aibities  firent  leur  rapport,  que  la  dite  Charlotte  Dupuis  et 
l'Appelant  acceptèrent.  En  juin  1847,  ladite  Charlotte  Du- 
puis poursuivit  l'Appelant  pour  £108  10s.  lOd.  pour  arré- 
rages de  cette  pension  ainsi  fixée.  Elle  obtint  jugement 
•pour  partie  de  cette  somme,  et  en  fut  payée. 

Le  17  juin  1848,  Charlotte  Dupuis  fit  donation  à  l'Intimé, 
d'une  perche  et  six  pieds  de  fix)nt  sur  28  aipents  de  profon- 
deur, étant  moitié  d'un  conquêt  de  la  dite  communauté, 
formant  partie  d'un  des  immeubles  légués  à  l'Appelant,  tel 
que  sus  expliqué  ;  l'Intimé  en  ayant  pris  possession,  l'Ap- 
'pelant  se  pourvut  contre  lui  au  Pétitoire  pour  toute  la  terre 
en  question,  se  fondant  sur  le  legs  à  lui  fait  conune  susdit.. 

A  cette  demande  l'Intimé  plaida  lo.  qu'il  n'avait  possédé 
qu'une  perche  et  six  pieds  de  front  sur  vingt-huit  arpents  de 
profondeur,  suivant  la  donation  que  lui  en  avait  faite  la  dite 
Charlotte  Dupuis  ;  2o.  que  cette  étendue  n'avait  jamais  été 
la  propriété  du  dit  feu  Joseph  Roy,  le  testateur,  et  n'avait  pu 
passer  à  l'Appelant  par  le  Testament  susdit,  en  autant 
qu'elle  était  la  part  afférante  à  la  dite  Charlotte  Dupuis  dans 
un  conquêt  de  la  communauté  qui  avait  existé  entre  elles  et 
le  dit  feu  Joseph  Roy,  et  avait  été  sa  propriété  depuis  le 
décès  de  ce  dernier,  et  dont  elle  avait  toujours  été  en  posses- 
sion depuis  lors. 

Par  ses  réponses  l'Appelant  allégua  que  l'Intimé  ne  pou- 
vait opposer  ce  droit  de  conununauté  de  la  dite  Charlotte 
Dupuis,  vu  que  longtemps  avant  la  donation  faite  à  l'Intimé, 
elle  avait  approuvé,  confirmé  et  exécuté  le  testament  du  dit 
feu  Joseph  Roy  ; — que  ce  testament  n'était  pas  au  préjudice 
de  la  dite  Charlotte  Dupuis  ; — que  la  donation  par  elle  à  son 
gendre  avait  été  faite  dans  l'intention  de  frauder  l'Appe- 
lant ; — que  l'Intimé  connaissait  le  testament,  le  compromis, 
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h  Rappcut  d'Arbitres  et  autres  actes  de  ratification  susdits, — 
qu'il  ne  pouvait  avoir  plus  de  faveur  que  la  dite  Charlotte 
Dupais, — et  que  son  exception  devait  être  renvoyée. 

La  majorité  de  la  Cour  Supérieure  (Day  et  C.  Mondelet, 
Juges,  Smith,  Juge,  dissentienU)  adjugea  en  faveur  de  Pln- 
timé  en  rendant  le  jugement  qui  suit  : 

"  The  Court  having  heard  the  parties  by  their  Counsel, 
"  upon  the  merits  of  this  cause,  and  the  motion  of  the  Defen- 
"  dant  of  the  1st  of  September  last,  that  the  paper-writiag 
*'  produced  and  filed  at  Enquête  on  the  11th  of  July  last  by 
"  the  Plaintiff,  intituled  :  Inventaire  des  biens  qui  ont  été  com- 
"  muns  entre  feu  Joseph  Roy  et  Charlotte  Duputs,  be  rejected 
"  from  the  Record  in  this  cause,  for  the  reasons  set  forth 
^'  in  the  said  motion,^— having  examined  the  proceedings  and 
"  proof  of  record,  and  having  deliberated  thereon,  doth  reject 
"  the  said  motion  of  the  Defendant  to  reject  the  said  inven- 
"  toiy  ;  and  considering  that  the  Plaintiff,  by  virtue  of  the 
"  last  will  and  testament*  of  the  late  Joseph  Roy,  in  his 
"  declaration  set  forth,  did  not  acquire  any  right  or  title  to 
"  more  than  one  undivided  half  of  the  immoveable  property 
^^  in  the  said  will  and  also  in  the  said  declaration  described, 
^  and  that  by  law  the  other  undivided  half  of  the  said  pro- 
''perty  vested  in,  and  belonged  to  the  said  Charlotte  Dupuis, 
^^  wife  of  the  said  Joseph  Roy  as  commune  en  biens  with  him, 
"  and  that  the  Plaintiff  hath  not  alleged  or  set  forth  by  his  de- 
"  claration  any  right  or  title  to  the  said  undivided  half,  so  be- 
longing ^^  to  the  said  Charlotte  Dupuis,  by  him  derived  and  had 
^  from  her,  nor  any  other  sufficient  legal  title  to  the  said  last 
^^  mentioned  undivided  half  of  the  said  property,  nor  hath  he 
"  established,  by  evidence,'  any  such  right  or  title  thereunto  ; 
*'  and  further  considering  that  the  Defendant  hath  established 
"the  material  allegations  of  the  exception  by  him  in  the  said 
"  cause  pleaded,  doth  maintain  the  said  exception,  and  dis« 
"  miss  the  Plaintiii^'s  action  with  costs." 
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Dat,  JngO)  en  prononçant  le  jugement  de  la  Com  :  On 
ne  peut  juger  qu'en  adhérant  aux  principes  sur  la  transmis- 
sion des'  immeubles,  on  ne  peut  adjuger  par  inference  sur  la 
volonté  de  transférer  la  propriété,  (après  avoir  énoncé  les  faits 
de  la  cause,  il  ajouta)  :  Il  y  avait  communauté,  et  le  mari  ne 
pouvait  léguer  plus  que   sa  part  en  iceUe.    On  ne  peut 
vendre  le  bien  d'autrui,  et  rien  n'empêche  le  propriétaire 
de    réclamer    son    bien.      La  question   est  de    savoir  si 
Charlotte  Dupuis  a   fait  quelqu'acte  ratifiant  l'aliénation 
dans  le  cas  actuel.     Le  compromis  ne  roule  que  sur^Ja 
rente,  le  testament  lègue  tout  au  Demandeur  à  la  charge 
d'une  pension,  sans  dire  néanmoins  que  la  femme  doive 
pour  cela  renoncer   à  ses  droits  ;    on  ne    trouve  rien  de 
tel  dans  le  testament.     Elle  était  commune,  elle  l'a  toujours 
été,  elle  n'a  rien  fait  pour  renoncer  ;  elle  a  été  en  possession 
pendant  plus  de  dix  ans,  et  le  fait  d'aliénation  de  partie  des 
biens  est  une  acceptation  de  la  communauté.    Il  semble 
résulter  de  tout  cela  que  c'était  sa  propriété,  qu'elle  n'y  a 
pas  renoncé,  et  que  par  implication  on  ne  peut  supposer  un 
consentement  de  sa  part  à  l'aliénation  faite  par  le  testateur. 
D'mi  autre  côté,  le  Demandeur  invoque  dans  sa  déclaration 
un  testament  comme  son  titre  de  propriété,  et  par  sa  réponse 
il  établit  un  droit  de  propriété  tout-à-fait  différent,  un  trans- 
port par  la  dite  Charlotte  Dupuis  résultant  du  compromis. 
Il  est  de  principe  que  la  réponse  ne  peut  contenir  aucun 
nouveau  fait  au  soutien  de  la  demande,  mais  seulement  des 
moyens  à  l'encontre  des  exceptions,  et  qui  en  font  voir  le 
peu  de  fondement. 

MoNBELJBT,  Juge  :  Sur  ce  dernier  point,  je  partage  l'opinion 
du  Président  de  la  Cour,  et  sur  le  premier  point,  je  suis  d'opi- 
nion que  l'autorité  de  Bourjon  vient  au  soutien  du  jugement, 
en  établissant  que  le  mari  meurt  comme  associé.  Il  faut  de 
plus  que  la  volonté  d'aliéner  soit  formelle,  ce  qui  ne  paraît 
pas  dans  la  présente  instance. 
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Smith,  Jtige  :  Je  diffère  sur  les  déductions  à  tirer  des 
principes  applicables  au  cas  actuel.  Le  Demandeur  réclame 
comme  légataire  de  son  père,  le  Défendeur  invoque  l'acqui- 
sition qu'il  a  faite  de  sa  mère  de  l'héritage  en  question 
comme  étant  sa  part  d'un  conquêt  de  la  communauté.  La 
loi  est  claire  ;  un  testateur  ne  peut  disposer  de  la  totalité  des 
biens  de  la  communauté  sans  le  consentement  ou  au  détri- 
ment de  la  femme.  Ici,  d'après  le  testament,  la  femme 
est  légataire  d'une  pension  dont  est  grevé  le  Demandeur. 
Sous  ce  testament,  comme  il  n'y  a  pas  d'acceptation  de  com- 
munauté prouvée,  et  n'y  ayant  eu  aucun  partage,  tous  les 
biens  restaient  dans  la  succession  du  mari,  sauf  à  la  femme 
à  exercer  ses  droits  si  elle  était  lezée.  Ici,  la  femme  par 
le  compromis,  a  confirmé  le  testament  et  accepté  la  rente  ; 
par  là,  elle  s'est  soustraite  aux  obligations  de  la  communauté 
et  a  abandonné  son  droit.  La  véritable  interprétation  qu'on 
doive  donner  à  l'art.  296  de  la  coutume,  c'est  que  la  dispo- 
sition est  nulle  si  la  femme  accepte  la  communauté  ;  mais 
lorsqu'elle  confirme  l'aliénation  des  biens  de  la  communauté, 
en  acceptant  et  confirmcmt  le  testament,  il  y  a  renonciation 
à  la  communauté  suivant  la  doctrine  de  Bourjon,  surtout  s^il 
n'y  a  pas  eu  partage. 

Sur  l'appel  de  ce  jugement,  l'Appelant  s'efforça  de  main- 
tenir que  la  prohibition  de  disposer  par  testament  des  biens 
de  la  communauté  n'est  pas  absolue  ;  que  telle  disposition 
vaut  si  elle  n'est  pas  contestée  par  la  femme,  et  qu'il  n^en 
peut  résulter  qu'une  nullité  relative.  (1) 

Cheehier,  C.  s..  Conseil  pour  l'Appelant  soutient  que  le 
Statut  de  la  41e  Geo.  3,  ne  fait  que  confirmer  l'ancienne 

(1)  Art.  296  de  la  Coutume  :— Ferriére  rar  l'Art.  225  de  la  Coutume  de  Paris, 
£d.  in  12o  :— 2  Bourjon  Edit.  1747,  p.  247,  3e  part,  des  Testaments,  ch.  1  No. 
13:— Ane.  Denisart,  vbo.  Nullité,  p.  469,  No.  10:— Gujot  Repert  vbo.  Nullité, 
P|^  250, 251,  §3,  253-4  :— 1  Domat  Edit  Folio  n.  446,  Liv.  3,  Testaments  in- 
offieieuz,  Sect.  3,  pp.  1 ,  4  :— 2  Bourjon,  p.  253,  Nos.  37-38  : — Merlin  R^pprt. 
^bo.  Renonciation,  p.  3:^2.  Furgole  des  Testaments,  p.  27  >-Lemerle,  Fins 
de  non  Recevoir,  pp.  72,  84,  73,  ch.  5  :— Stuart's  Reports,  p.  119,  Forbes  and 
Atkinsoni  sur  Réponses  Spéciales. 
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jnrispradraee  ;  qne  le  legs  est  valable  sUl  ne  piéjudieie  pas 
à  la  femme^  et  si  elle  peut  trouver  à  se  payer  sur  les  autres 
biens.  TeUe  est  la  jurisprudence  sous  les  nouvelles  lois  de 
France  où  le  legs  de  la  chose  d'autrui  est  prohibé.  (1) 

L'Intimé  au  soutien  de  sa  cause  cite  les  autorités  en  nota.  (2) 

LAFoirTAunCy  L.  H.  Conseil  de  l'Intimé,  s'attache  à  dé- 
montrer que  le  seul  titre  qui  pût  soutenir  la  prétention  de 
l'Appelant  serait  la  renonciation  par  la  femme,  qui  n'est  pas 
invoquée  dans  la  déclaration,  mais  seulement  dans  les 
réponses  ;  que  le  testateur  ne  parait  pas  avoir  eu  l'intention 
de  disposer  de  la  part  afférante  à  sa  femme  ;  que  le  conjoint 
qui  dispose  d'un  conquêt  sachant  qu'il  ne  lui  appartient  pas 
pour  le  tout,  est  censé  n'avoir  disposé  que  de  sa  part  ;  qu'il 
n'y  a  pas  d'approbation  expresse  du  testament,  ni  renon- 
ciation expresse  à  la  communauté.  (3) 

Sir  James  Stuast,  Bart.  J.  en  C.  :  Deux  questions  s'élèvent 
en  cette  cause  ;  la  première,  le  mari  peut-il  léguer  la  totalité 
des  biens  de  la  communauté,  et  la  seconde,  y  a-t-il  eu  ratifi- 
cation par  la  fenune  de  manière  à  valider  le  legs  dont  il 


(1)  2  Troplong,  Contrat  de  Mariaçe,  p.  190,  No.  912  :— 1'  Odier,  Contrat  de 
^^f^BOMge,  p.  220,  No.  229  :— 3  Ferrière  Grand  Coût,  p.  425  :^Brodeaa  aur 
Louet,  L.  Tit.  2,  Sommaire  6  i^Domat,  liv.  3,  Testaments,  TiL  2,  Sect  3,  Art 

3  :— LebnUi  Communauté,  liv.  2,  ch.  2,  Sect  1  : — Ricard,  p.  796,  No.  1&57  :^ 
Pothier,  Communauté,  No.  475  : — Quesnel  vs.  Bradford,  Jug^t.  11  Février.  1833. 

(2)  4  Ferrière,  G.  Coutumier,  Art.  296,  p.  262,  Nos.  2,  S,  4, 7  et  8  ;--l  Bour- 
jon.  Communauté,  46  partie,  Sect.  3,  Art.  16,  p.  493  et  Art.  21  :«^I«ebrun.  Com- 
munauté, liv.  2,  c.  2,  Sect  1,  No.  1,  p.  202  : — Duplessis,  Communauté,  liv.  1, 
ch.  3,  pp.  377-8-9  :— 2  Furgole,  des  Testaments,  p.  27,  Nos.  30,  31 ,  p.  33,  No. 
47,  p.  59,  No.  85  :— Potbier,  Communauté,  No.  475  :--5  Touiller,  Not.  515, 
516,  520  :— 12  Toullier.  Nos.  314,315,  316  :— Guyot ,  Renert  vbo.  Communan- 
'të,  p.  211  : — Pothier,  Donations  Testamentaires,  p.  495,  No.  50  : — MerUn,  Rept, 
▼bo.  Communauté,  p.  188,  Art.  4,  Sect.  5  : — Merlin,  Rept  vbo.  Conquêt,  fiecU 

4  : — Ferrière,  sur  la  Coutume  de  Paris,  Ed.  in  12o.  pp.  28,  29,  p.  276,  Art  296  : — 
Renusson,  Ë(Ut  in  4o.  Communauté,  p.  86,  part.  1,  r.  6,  Nos.  7, 17, 18, 19  : — 
1  Dictionnaire  de  Droit,  vbo.  Cause  en  fait  de  Icct  : — Rogron,  Codes  Expliqués, 
Art  1423  :— Stuart's  Reports,  p.  394,  Viger  and  Pothier  : — Cubain,  Droits  das 
Femmes,  Nos.  297,  298.  299  :— Merlin,  Repert  vbo.  Renonciation,  p.  568,  Art. 
3i  Nos.  1  et  2  :— 1  Anêts  d'Augeard,  pp.  513, 518  :— 13  Totillier,  No.  142. 

(8)  Bornieri  Preuve,  248. 
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Skagit  ici.  Sur  le  piemier  point,  il  n'y  a  aucun  donte  que  le 
mari  ne  le  pent  sans  le  consentement  de  la  femme.  Quant 
an  second  point,  suivant  le  droit  Anglais  comme  sous  le 
droit  Français,  il  est  de  principe  que  la  ratification  rend 
l'acte  valable  ab  initto.  Il  n'y  a  donc  qu'une  question  de 
preuve  à  régler.  On  ne  peut  trouver  une  cause  où  la  ratifi- 
cation soit  plus  évidente.  Il  s'agit  ici  du  legs  de  deux 
propies  et  d'un  conquèt  à  la  charge  d'une  pension  en  faveur 
de  la  femme,  elle  ne  pouvait  accepter  la  condition  sans  con- 
sentir au  legs  et  l'approuver.  Il  est  prouvé  qu'elle  a  accepté 
la  condition  et  la  pension,  il  n'en  fallait  pas  plus.  Mais  il  y 
a  plus,  c'est  que  sur  difficulté  il  y  a  eu  compromis  dont  le 
langage  est  formel.  Nul  doute  conséquemment  que  la  femme 
n^ait  ratifié  le  legs  qui  se  trouve  validé  par  là  dans  son  origine. 

Rolland,  Juge,  dissentiente  :  Je  considère  que  la  cause 
présente  plusieurs  questions.  Le  mari  cesse  d'être  maître 
en  cessant  d'exister,  ainsi  le  veut  l'article  de  la  coutume, 
qiaoiqne  Perrière  et  Tloplong  soit  d'une  autre  opinicm. 
L'action  pétitoire  de  l'appelant  se  trouve  sans  titre.  C'était 
son  père  qui  avait  le  titre,  mais  sujet  à  la  communauté,  et 
c'est  le  Défendeur  qui  tient  le  titre  de  la  propriété  en  questic»! 
de  sa  mère,  vraie  propriétaire  à  raison  de  scm  droit  de  cc»n- 
mmianté,  droit  qui  ne  peut  être  censé  abandonné,  si  cet 
abandon  n'est  constaté  par  écrit.  Vide  Proudhon,  Propriété. 
Mais  elle  a  fait  dit-on  quelque  chose  qui  équivaut  à  un 
abandon.  Je  ne  vois  rien  de  tel  dans  la  procédure.  Elle  est 
tOBJours  restée  en  possession  de  la  propriété,  et  je  ne  pense  pas 
qa'une  déclaration  indirecte  dans  un  compromis  qui  y  est 
étranger  puisse  faire  présumer  un  abandon  de  ses  droits  ; 
Nemo  facile  presumtur  donate,  La  renonciation  est  de  tous 
les  actes  le  plus  difficile  à  prouver  ;  on  ne  la  présume  pas. 
Et  ici  on  ne  l'a  pas  prouvée  par  un  acte  formel,  et  j'aurais 
maintenu  le  jugement  de  la  Cour  Inférieure. 

**  The  Court,  &c.,  considering  that  Marie  Charlotte  Du* 
4» 
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pnis,  widow  of  the  late  Joseph  Roy,  cotd4  not  avail  herself 
of  that  part  of  the  last  will  and  testament  of  the  said  Joseph 
Roy,  which  could  be  advantageous  to  her,  and  at  the  same 
time  repudiate  that  part  of  it  which  was  disadvantageous   to 
her,  but  was  bound  to  accept  the  said  will  or  repudiate  it  in 
its  entirety  :  qui  sentit  commodumj  sentir e  debet  et  onus  ;  and 
considering  also,  that  the  said  Marie  Charlotte  Dupuis,  after 
the  death  of  the  said  Joseph  Roy,  by  accepting  the  condition 
in  her  favor  annexed  to  the  several  special  devises  of  land 
to  the  Appellant,  in  the  said  will  of  the  said  Joseph   Roy 
contained,  and  by  requiring  and  receiving  the  execution  and 
benefit  of  the  said  condition,  and  also  in  express  terms   of 
approbation,  and  acquiescence  in  the  said  will,  contained  in 
the  submission  to  arbitration  or  compromis  of  record  in   this 
cause,  followed  by  the  demand  and  receipt  of  a  life  rent  or 
rente  viagère  from  the  Appellant,  under  and  in  pursuance  of 
the  said  condition,  approved,  ratified  and  confirmed  the  said 
will  and  was  thereby  stopped  from   contesting  the   said 
will,  and  particularly  from  contesting  the  devise  of  that 
portion  of  the  lot  of  land  thereby  devised,  and  in  question 
in  thi»  cause,  which  was  included  and  made  part  of  the 
communaïuté  de  biens  between  the  said  Joseph  Roy  and  the 
said  Marie  Charlotte  Dupuis  ;  and  considering  also,  that  the 
said  Marie  Charlotte  Dupuis,  before  and  at  the  time  of  the 
making  of  the  deed  of  gift  in  the  preremptory  exceptions  of 
the  said  Respondent  mentioned,  had  ceased  to  be  the  owner 
of  any  part  of  the  lot  of  land  devised,  and  in  question  in 
this  cause,  as  aforesaid,  or  to  have  any  right  or  interest  in  the 
same,  and  that  the  Respondent  by  reason  of  the  said  deed 
acquired  no  right  of  property  to  or  in  any  part  of  the  said  lot 
of  land  ;  and  considering,  therefore,  that  there  is  error  in  the 
rendering  of  the  judgment  of  the  Court  below.    It  is  by  the 
said  Court,  now  here,  adjudged  that  the  judgment  appealed 
firom,  be  and  the  same  is  hereby  reversed,  annulled  and 
made  void.    And  the  Court,  now  here,  proceeding  to  render 
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the  jadginent  which  the  Court  below  ought  to  have  lendeied" 
fcc.  &c.    Judgment  as  in  a  petitory  action. 

Mackat  et  Austin,  Procureurs  de  l'Appelant. 
Ch£rrœr,  C.  s.  Conseil. 
HvBfiRT,  Procureur  de  l'Intimé. 
Lafoktainx,  L.  h.  Conseil. 


BANC  DE  LA  REINE, 

Eh  Appel.  ]      DISTRICT  DE  QUEBEC. 

Présents  :  Rollaio),  Paitxt  et  Atlwin,  Juges. 

(  MOSXAU, 


185S. 


(MOTZ, 


{Défenderesse^)    Appelante. 

et 

{Demandeur^)       Intimé. 


Jagé  :->Qa'ane  partie  n'obtiendra 
pu  un  appel  d'un  jugement  interlocu- 
toire rejetant  une  exception  à  la  forme, 
ptreequ'elle  a  6té  filée  trop  tard,  si  les 
moyeos  plaides  par  l'exception  à  la 
fi)nne  pouvaient  l'être  par  la  défense 
CD  drmt  filée  en  la  môme  cause,  et  si 
copie  de  cette  défense  eu  droit  n'est  pas 
produite,  sur  le  principe  que  la  Cour 
vAppel  ne  peut  pas  dire  que  le  grief 
■sit  irrémédiable  et  définitif,  n'ayant 
pu  devant  elle  la  défense  en  droit. 


Held  :— That  a  party  is  not  entitled  to 
an  appeal  from  au  interlocutory  Judg^ 
ment  rejecting  an  exaption  d  li  firms, 
upon  the  ground  of  its  having  been 
filed  too  late,  if  the  grounds  of  such 
exception  à  la  forme  might  have  been 
madkthe  grounds  of  a  demurrer,  (2I« 
fente  en  droit,  filed  in  the  same  cause, 
and  if  copy  of  the  demurrer  be  not  pro- 
duced, ana  this  because  the  Court  of 
Appeals  cannot  say  if  the  grievance 
complained  of  be  irremediable  or  not, 
the  demurrer  not  being  before  the 
Court 


Jugement  rendu  le  17  Janvier,  1853. 


L'Appelante  s'était  adressée  à  la  Cour  d'Appel  pour  obte- 
nir permission  d'appeler  d'un  jugement  interlocutoire,  rendu 
contre  elle  par  la  Cour  Supérieure  sous  les  circonstances 
suivantes  : 

L'Appelante  étant  poursuivie  en  reddition  de  compte  de 
tutelle,  partage  et  licitation,  obtint  un  mois  de  délai  pour 
pioduiie  ses  défenses  ;  et  à  l'expiration  de  ce  délai,  plaida 
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une  exception  à  la  forme,  une  défense  en  dioit,  nne  exception 
perpétuelle,  et  une  défense  en  fait.  Le  Demandeur  demanda 
de  suite  le  rejet  de  cette  exception  à  la  forme,  aussi  bien  que 
de  la  défense  en  droit,  sur  le  principe  qu'elles  avaient  été 
produites  trop  tard,  et  que  la  Défenderesse,  ayant  demandé 
du  délai  pour  se  défendre,  devait  fournir  des  plaidoyers  an 
mérite,  et  non  des  exceptions  à  la  forme,  et  ne  pouvait  pas 
raisonnablement  prétendre  d'un  côté  que  la  demande  était 
insuflisante,  et  de  l'autre  répondre  à  cette  demande.  Le  De- 
mandeur prétendait  que,  dans  pareil  cas,  le  délai  accordé  à 
.une  partie  n'est  pas  pour  lui  fournir  l'occasion  de  découvrir 
des  nullités  dans  l'exploit  d'assignation,  mais  pour  lui  donner 
le  temps  de  préparer  ses  réponses  et  ses  moyens  de  preuve  à 
rencontre  de  la  demande  même.  D'Après  les  règles  de 
procédures  suivies  ici  de  tout  temps,  le  plaidoyer  en  pareil 
cas  doit  ^tre  un  plaidoyer  au  mérite,  an  issuable  plea.  La 
Défenderesse,  de  son  côté,  prétendait  que  l'Acte  de  Judica- 
ture, (1)  avait  changé  la  règle  à  cet  égard  ;  elle  se  re« 
posait  sur  la  26e  section,  qui  est  comme  suit  :  ^'  Et  iqu'il 
soit  statué,  que  le  délai  pour  plaider  pourra  dans  tous 
les  cas  être  prolongé  par  l'ordre  de  la  Cour  Supérieure,  ou 
d'un  des  Juges  de  cette  Cour,  sur  demande  spéciale  dont  avis 
devra  être  donné  à  la  partie  adverse  au  moins  un  jour  plein 
avant  qu'elle  soit  présentée  ;  et  que  toute  partie  pourra  pro- 
duire un  plaidoyer  (any  pleading,)  avant  l'expiration 
du  délai  accordé  par  le  présent  acte  pour  sa  production." 

La  Cour  Supérieure,  composée  de  Bowen,  Juge-en-Chef, 
DuvAL  et  Mekedith,  Juges,  avait  adopté  les  prétentions 
du  Demandeur,  (Mebedith,  dissenHente)  et  débouté  l'excep- 
tion à  la  6»rme.  Elle  avait  jugé  qu'en  pareil  cas  la  Défen- 
deresse devait  fournir  un  plaidoyer  au  mérite,  et  était  fore 
close  du  droit  de  plaider  des  moyens  de  nullités  :  Meredith, 
Juge,  était  d'avis  que  la  26e  Section  de  l'Acte  de  Judicature 

<l)  12  TusX.  c  38. 
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permettait,  même  dans  ce  cas,  de  pioduire  ternie  espèce 
de  défense,  tmy  pleading^  et  conséqnemment  tme  exception 
à  la  fonne.  De  ce  jugement,  la  Dame  MoTeau  demandait 
qu'il  lui  fut  pennis  d'appeler,  et  avait  produit,  à  l'appui  de 
sa  demande,  la  déclaration  du  Demandeur,  la  motion  pour 
dékdpour  plaider,  l'exception  à  la /orme,  la  motion  pour 
rejeter  cette  exception  à  la  forme,  et  le  jugement  déboutant 
l'exception.  L'Intimé  prétendit  qu'un  jugement  déboutant 
une  exception  à  la  forme,  pourrait  bien,  dans  certain  cas,  êtie 
appelable  aux  termes  de  la  25e  Geo.  3,  c.  2.  s.  24,  si  ce 
jugement  avait  causé  à  la  partie  un  préjudice  irrémédiable  ; 
mais  il  ne  suffisait  pas  de  dire  qu'une  exception  à  la  forme 
avait  été  déboutée,  pour  obtenir  un  appel,  de  piano.  La  pra- 
tique exigeait  une  copie  du  dossier,  afin  que  la  Cour  d'Appel 
put  voir  si  le  jugement  impugné  avait  vraiment  causé  un 
toit  inémédiable  à  la  partie.  Dans  le  cas  actuel,  l'Appelante 
se  plaignait  qu'il  y  avait  cumul  d'actions  dans  la  déclara- 
tion du  Demandeur,  paicequ'il  demandait  en  même  temps 
un  inventaire,  une  reddition  de  compte,  un  partage,  la 
rescision  de  divers  actes  {entachés  de  nullité  absab$é)j  et  le 
paiement  d'un  don  gratuit  fait  par  des  conjoints  à  leurs 
enfants.  De  prime-abord,  cette  prétention  n'était  nullement 
fondée,  (1)  quant  à  la  rescision  de  certains  actes  demandée 
par  l'action,  le  demandeur  avait  anticipé  la  défense,  en 
demandant  que  la  Cour|déclarât  nuls,  de  plein  droit,  des 
inventaires  faits^sans  légitimes  contradicteurs,  et  des  reddi- 
tions de  comptes  faites  sans  production  de  pièces  justifica- 
tives. D'ailleurs,  ces  moyens  devaient  se  plaider  par  une 
défense  en  droit,  et  non  par  une  exception  à  la  forme,  et 
peut-être  se  trouvaient-ils  dans  la  défense  en  droit  dont  la 
Cour  Inférieure  n'avait  pas  encore  disposé.  Rien  de  décisif 
n'avait  été  jugé  contre  l' Appelante,  rien  qui  ne  put  être 
encore  remédié  par  le  jugement  final.  Ce  n'était  donc  qu'un 


(1)  2  Pigeaii,  Traité  Fioced:  Civ  :  p.  31,  note&. 


•impie  jugement  d'instraction.  L'Appelante  prétendait  que 
«on  exception  à  la  forme  était  bien  fondée,  et  que  s'il  lui 
était  permis  d'être  jamais  entendue  sur  la  valeur  des  moyens 
de  nullité  y  contenus,  elle  obtiendrait  de  faire  certainement 
débouter  l'action  du  Demandeur.  Le  jugement  de  la  Cour 
Supérieure  l'avait  privée  de  cet  avantage,  et  c'est  en  quoi  ce 
jugement  était  définitif,  irrémédiable  et  sujet  à  Appel. 

RoLLAiTD,  Juge,  :  Je  considère  ce  jugement  comme  on 
simple  jugement  d'instinction,  que  la  26e  Geo.  III,  c.  2,  n'a 
jamais  eu  en  contemplation  de  rendre  appelable,  c'est  pour* 
quoi  je  suis  d'avis  de  refuser  l'Appel. 

Atlwin,  Juge  :  Je  suis  bien  d'opinion  qu'un  jugement 
déboutant  ou  rejetant  une  exception  à  la  forme  peut  être 
appelable  ;  mais  dans  le  cas  actuel  le  dossier  produit  est  in- 
complet ;  nous  n'avons  pas  copie  de  la  défense  en  droit  et 
des  autres  plaidoyers,  et  sans  dire  que  le  cumul  d'actions 
dont  on  se  plaint  ne  pouvait  pas  être  le  sujet  d'une  exception 
à  la  forme,  ce  moyen  pouvait  être  plaidé  par  une  défense  en 
droit,  et  peut  se  trouver  dans  la  défense  en  droit,  qui  n'est 
pas  devant  nous  ;  en  sorte  que  nous  ne  pouvons  pas  dire  que 
le  jugement,  rejetant  l'exception  à  la  forme,  a  donné  à  la 
partie  un  tort  irrémédiable,  puisqu'elle  peut  encore  faire 
valoir  ce  moyen  s'il  se  trouve  dans  sa  défense  en  droit. 

Pakxt,  Juge,  partage  cette  dernière  opinion. 
L'Appel  est  refusé. 

GAUTHncB  XT  Lemibux,  pour  l'Appelante. 
LxLisvRs  ET  Angers,  pour  l'Intimé. 
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SUPERIOR  COURT— QUEBEC, 

Before  Bowxir,  Chief  Justice,  and  Msrxdith,  Justice. 

No.  203  ^  RouTOEB, AppeUant. 

and 
GnroRAs, Respondent. 
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Hdd:— >That  a  pnctiiing  Bamiter  or 
▲ttomey  cannot  become  Mil  or  surety 
m  an^jT  proeeedingi  cognizable  by  tbîe 
Bttpenor  Court. 


Jugé  :— Qa'un  Avocat  on  Procureor 
pratiquant  ne  peut  pas  être  caniîott 
judiciaire  dans  une  procédure  du  re«ort 
de  la  Cour  Supérieure. 


Judgment  rendered  the  6th  December,  1852. 

This  was  an  appeal  from  the  Circuit  Court.  The  Appel* 
lant  had  given  the  necessary  security  required  by  the  Statute 
in  such  case  ;  but  one  of  his  bail  was  a  Barrister  practising 
before  the  Superior  Court. 

The  Respondent  moved  that  the  appeal  should  be  dis- 
missed, inasmuch  as  the  bail-bond  was  illegal  and  insuf- 
ficient, it  being  entered  into  by  a  person  in  direct  contraven- 
tion to  a  rule  of  practice.  The  rule  (6th  rule  of  the  S.  C.  L. 
C.)  is  as  follows  :  "  No  Barrister  or  Attorney,  Prothonotary, 
Sheriff,  Crier,  Bailiff  or  Sheriff's  Officer,  shall  be  bail 
or  surety  in  any  action  or  proceedings  cognizable  by  this 
Court,  or  by  any  Judge  thereof." 

Per  Curiam. — ^This  is  a  long  established  rule,  in  English 
jurisprudence  as  well  as  in  the  jurisprudence  of  this  Country. 
It  existed  in  the  former  rales  of  practice,  and  we  think  it  a 
beneficial  one,  which  ought  to  be  enforced  ;  it  has  been 
found  to  be  salutary  as  well  on  public  grounds  as  for  the 
protection  of  the  Bar  itself. 

Rule  absolute  and  appeal  dismissed. 

Stuabt  and  Vannovous,  for  Appellant. 
TsssxsB,  U.  J.  for  Respondent. 
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SUPERIOR  COURT-.QU£BEC. 

Befoie  DuTAL  and  MBUfiDmi,  Jiutioes. 

No.  964  (Rob Phintiff. 

of      <                                     vs. 
1853.     (  JoNflg ...........Defendank 


If  a  witness  be  beyond  the  juri»* 
dicticin  of  the  Coort,  his  deposition 
taken  in  a  former  suit  between  the 
same  parties,  the  matters  in  issoe 
being  tne  same»  may  be  produced. 


Si  m  témoin  e§t  en  dehors  de  la 
jurisdiction  de  1»  Cour,  sa  déposition 
faite  dans  une  cause  précédente  pouna 
être  produite  dans  une  cause  subsé- 
quente, les  matières  en  litige  étant  les 
mômes. 


Judgment  rendered  the  22d  of  December,  1852. 

Action  for  a  malicious  arrest. 

The  Defendant  had  issued  a  Cap.  ad  Res.  .against  the 
Plaintiff,  on  the  giound  that  he  was  indebted  to  the  De- 
fendant in  a  large  sum  of  money,  and  was  about  to  leave 
the  Province  with  intent  to  defraud  the  Defendant  The 
main  question  in  the  suit  was  the  existence  or  non<«xistence 
of  the  debt  for  which  the  Plaintiff  had  been  arrested. 
At  the  former  trial,  one  Thomas  E.  Jones  was  examined 
touching  the  account  between  the  parties,  upon  which  the 
demand  of  the  Defendant  was  based,  and  soon  after  giving 
his  testimony,  left  the  Province  to  reside  in  the  State  of  New 
York. 

At  the  enquête^  the  Plaintiff  having  established  by 
affidavits  the  witness  Jones'  departure  from  the  Province 
and  actual  residence  in  New  York,  proposed  to  place  on 
the  record  his  deposition  in  the  former  suit  (1). 


(1)  Authorities  cited  on  behalf  of  the  PlaintiE  1  Greenleaf  on  Evid.  §  553  :-•* 
2  Starkie  on  Evid.  P.  II,  pp.  261, 262:--3  Taimton,  ii62,  Boncastcr  (myor  oO 
va.  Day  :— Buller's,  N.  P.  242  :— 3  Cond.  Louis.  Repts,  350|  Heonen  «fc 
Monro  :— 4  Cond.  Louis.  Repts.  237|  Mitler  n.  RusmU. 
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Stuabt,  Osiu,  for  Defeadant  :  The  deposition  cannot 
be  read  or  produced,  until  after  the  Plaintiff  has  shewn  that 
he  cannot  obtain  the  attendance  of  the  witness  ;  the  Plan- 
tiff  may  issue  a  commission  and  without  difficulty  procure 
his  evidence  in  New  York,  and,  therefore,  the  deposition 
offiBrod  h^vxA  the  beri  evidence  in  the  Plaintiff's  power  tp 
give  ;  although  the  parties  in  the  present  and  former  suit 
are  the  same,  the  points  at  issue  are  not  identical  ;  and  if 
the  witness  himself  were  produced  or  examined  by  Com- 
mission now,  the  Defendant  might  bring  out  other  and 
in^)ortant  facts  material  to  this  issue  and  not  to  the  former. 

Holt,  in  reply  :  The  Plaintiff  is  not  bound  to  call  up 
witnesses  for  the  Defendant,  and  if  the  Defendant  wishes 
to  give  in  evidence  other  facts,  within  the  knowledge  of 
this  witness,  to  which  he  has  not  testified  on  the  former 
oeQasipn,  the  Defendant  should  have  called  him  as  a  wit- 
ness himself  ;  the  Plaintiff  has  no  means  pf  compelling  the 
attendance  of  the  witness,  and  to  entitle  the  Plaintiff  to  pro- 
duce and  file  the  former  deposition  of  the  witness,  he  is 
only  bound  to  establish  that  he  is  residing  in  a  place  beyond 
the  jurisdiction  of  the  Court. 

The  Plaintiff's  application  was  supported  by  authentic 
copies  of  the  pleadings  and  exhibits  in  the  former  suit  : — 
Duval  and  Meredith,  Justices,  ruled  thatinasmuch  as  it  was 
shewn  that  the  residence  of  the  witness  was  beyond  the 
jwrisdidtion  of  the  Courts  and  ÛtaX  the  same  matter  (the 
indebtedness  of  the  Plaintiff)  was  in  issue,  the  former 
deposition  might  be  produced  (1). 

Holt  and  laviirs,  for  Plbintiff. 

Stuabt,  for  Defendant. 


<1)  %  BvMsFottder,  W:-»HamMn>t  Pîgwt,  findeace,  3S70. 
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COUR  SUPERIEURE.— QUEBEC. 

Présents  :  Bowen,  Joge-en-chef,  Dxjval,  et  Meredith,  Juges, 

No.  122  C 

de      }  Ex  jEMir^e— D  ATiss, 
186S.    (  Requérant  pour  un  Writ  de  CerUoraii. 


Vn  Magiitrat  n'a  pis  droit  de  refuser 
de  fidre  on  retour  à  un  Writ  de  Cer' 
tiorarif  parceque  lei  honoraire!  du 
Greffier  oe  la  Paix  sur  tel  procédé  n'ont 
paa  été  payés  ;  mais  une  aernande  pour 
contrainte  contre  lui  ne  sera  point  reçue 
de  suite  et  sans  aris  préalable. 


A  Magistrate  has  no  light  to  reftBie 
to  make  a  return  to  a  Writ  of  CSfrfiors- 
n,  because  the  fees  due  in  such  ease 
hare  not  been  paid  to  the  Clerk  of  the 
Peace  ;  but  a  rule  niit  for  attachment 
shall  not  issue  ds  plaiM  without  pre- 
vious notice  to  the  Magistrate. 


Jugement  rendu  le  11  Janvier,  1853. 


Dans  cette  instance,  Davies  est  condamné'  à  une  amende 
(pour  avoir  vendu  sans  licence)  par  John  Maguire,  Ecuier, 
Magistrat  de  Police  ;  il  obtient  un  Writ  de  Certiorari^ 
le  place  entre  les  mains  du  Magistrat,  et  néglige  de  payer 
la  somme  de  vingt  chelins,  dus  au  Greffier  de  la  Paix,  pour 
préparer  la  conviction  et  le  retour,  en  vertu  d'un  tarif  fait 
par  les  Magistrats  ;  pourquoi,  le  Magistrat  refuse  d'obtem- 
pérer au  Writ  de  Certiorari.  De  là,  une  procédure  de  la 
part  de  Davies  pour  une  contrainte  par  corps  contre  le 
Magistrat. 

La  Cour  est  d'opinion  que  la  doctrine  émise  par  Lord 
Mansfield,  dans  Rex  vs  Buiy,  T.  T.  1778.  1  Doug.  194.— 
savoir  :  que  le  Magistrat  ne  peut  refiiser  de  rapporter  le 
Writ  de  Certiorari,  parceque  les  honoraires  du  Greffier  n'ont 
pas  été  payés,  n'a  jamais  été  mise  de  côté,  et  doit  être  sui- 
vie ;  msds  elle  est  aussi  d'opinion  que  le  Magistrat  devait 
être  mis  en  demeure  de  faire  rapport  du  Writ  ;  et  qu'avis 
devait  lui  être  donné  qu'une  demande  pour  contrainte  par 
corps  serait  faite  contre  lui,  et  qu'une  règle  à  cet  effet  a'au- 
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rait  pas  due  être  octroyée  de  pUmo  :  pour  ces  raisons  la 
règle  pour  contrainte  est  déboutée  quant  à  présent.  Subsê- 
quemment  la  Cour,  sur  une  nouve]le  procédure,  enjoint 
péremptoirement  au  Magistrat  de  faire  rapport  du  Writj  et 
ce  Writ  est  en  conséquence  rapporté. 

SMrTH  ET  Secb£Tan,  pour  Davies. 

Ross,  DuNBAB,  pour  le  Magistrat. 


BANC  DE  LA  REINE,  ( 

Ew  Appel.  ]  DISTRICT  DE  MONTREAL. 

Présents  Sir  J.  Stuart,  Baronet,  Juge-en-Chef,  Rolland, 
Panet  et  Aylwiw,  Juges. 

(  Blanchard, Appelant 

]  et 

f  Whiteford, Intimé. 


Le  Sjndic  dhine  Banqueroute  a-t-il 
droit  d'être  mis  en  possession  de  biens 
teqnie  par  le  Banqueroutier,  postéri- 
enrement  à  Pemanation  de  la  Com- 
misaion  de  Banaueroute,  et  avant  l'ob- 
tentioD  da  certincat  de  libération. 


Has  the  Assignee  of  a  Bankrupt 
Estate  the  right  of  claimins  property 
acquired l>y  the  Bankrupt,  subsequently 
to  the  issuing  of  the  Commission  of 
Bankruptcy,  and  before  the  granting  of 
the  certificate  of  discharge. 


Jugement  rendu  le  IT  Janvier,  1853. 


Blanchard,  PAppelant,  ayant  été  dépouillé  de  ses  biens 
par  une  Commission  de  Banqueroute,  et  n'ayant  pas  encore 
obtenu  son  certificat  de  libération,  {discharge)  employa  le 
nommé  McDowall  pour  acheter  son  fonds  de  commerce  et 
le  lui  remettre,  aussitôt  le  certificat  obtenu.  McDowall  ayant 
acheté  tout  le  fonds  de  commerce  pour  la  somme  de 
£88  S  9,  refusa  de  le  remettre  à  PAppelant  qui,  après 
avoir  obtenu  son  certificat  et  la  confirmation  d'icelui,  sur 
poursuites,obtintduJury  un  verdict  de  £315  14  1  courant, 
contre  McDowall.  C'est  dans  ces  circonstances  que  PIntimé, 
qui  avait  été  nommé  Syndic  de  la  Faillite  de  l'Appelant, 
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intervint  dans  la  eanse,  demandant  que  le  montant  da  la 
condamnation  à  intervenir  contre  McDowalI  lui  fiit  payée, 
alléguant  entre  autrea  choses  qu'il  avait  été  convenu  entre 
l'Appelant  et  Plntiméi^ue  le  dit  Appelant  achèterait  le  dU 
fonds  de  commerce  pour  et  au  profit  de  la  Faillite.  Il  ne 
fut  fait  aucune  preuve  de  cette  convention,  en  sorte  que  la 
contestation  n'offirait  à  la  décision  des  juges  que  la  question 
telle  que  présentée  en  commençant,  qui  fut  décidée  dans 
l'affirmative  par  la  Cour  Supérieure  à  Montréal,  Vanfelsoit, 
Juge,  dissentiente. 

L'avocat  de  PAppelant  s'attacha  à  démontrer  que  quoique 
la  jurisprudence  reçue  en  Angleteire,  en  Ecosse  et  en 
France  fut  favorable  aux  prétentions  de  l'Intimé,  cette 
jurisprudence  était  fondée  sur  des  dispositions  expresses  qui 
n'existent  pas  dans  notre  Statut  concernant  les  Faillites  et 
Banqueroutes  (1)  ;  et  que  les  termes  de  la  §  SI  de  ce  Statut 
diffèrent  entièrement  des  dispositions  précises  qu'on  tiouve 
dans  les  Statuts  Impériaux,  dans  les  lois  d'Ecosse  et  dans 
l'art.  443  de  la  loi  Française  de  1838  sur  les  Faillites  et 
Banqueroutes  (2).  Les  motifs  invoqués  par  l'Appelant  étaient  : 

1.  Que  par  les  lois  concernant  les  Banqueroutes,  qui  étaient 
en  force  en  cette  Province  et  régissaient  le  cas  soumis,  un 
Syndic  n'est  pas  saisi  {vest^  des  biens  qu'un  Banqueroutier 
peut  acquérir  entre  l'émanation  de  la  Commission  de 
Banqueroute  et  la  date  de  son  certificat  de  libération. 

2.  Que  même  dans  le  cas  où  l'effet  du  traneport  en  vertu 
d'une  Commission  de  Banqueroute  serait  aussi  étendu  que 
la  Cour  Inférieure  le  prétend,  l'Intimé,  étant  par  la  loi  saisi 
des  biens  que  possédait  le  Failli  antérieurement  à  la  Corn- 


(1)  7Vict  ch.10. 

(2)  13  Elizabeth,  ch.  7,  §11:— 6  Geo.  4,  ch.  16,  §62:— 2  Montagu  and 
Ayrton,  Bankrupt  Lawi,  p.  207  :— IS  Juriat.  p.  921  :— 7  East'a.  Reporta,  p.  63, 
Kitchen  vs.  Bartach  :— 1  Espinasae  Nui  Prim,  p.  171  :— 1  Renonard.  Dei 
FaiUitea  et  Banqueroute»,  p.  287  ;— 2  BeU»8  Commentaries,  p.  409. 
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mi«8ioB,  devait  élie  ooQflidéié  lelativement  à  l'Appelant 
coinme  Tendeur  des  effets  qui  avaient  été  vendus  avec  son 
aatorisation  comme  syndic. 

3.  Que  le  jugement  lendu  par  la  Cour  Inférieuihe  sur  l'in- 
tervention de  l'Intimé  était  iirégulier  et  illégal,  en  autant 
qu'il  adjuge  à  l'Intimé  un  droit  qui  avait  été  judiciairement 
établi  en  faveur  de  l'Appelant,  et  au  regard  duquel  l'Intimé 
n'a  fiodt  aucune  preuve  quelconque. 

L'Intimé  de  son  côté  soutenait  que  jusqu'à  l'obtention  du 
certificat,  et  tant  qu'il  était  en  Faillite,  tout  ce  qu'acquierait  le 
PaiM  était  la  propriété  de  ses  créanciers^  et  la  seule  exception 
à  cette  règle  en  France,  en  Angleterre  et  en  Ecosse,  était 
que  pour  ce  qu'il  gagnait  par  son  travail  de  chaque  jour,  et  il 
s'appuyait  sur  la  31e  section  de  notre  statut  de  la  7  Yict. 
cL  10,  et  invoquait  de  plus  les  autorités  en  note  (1). 

La  Cour  d'Appel  considérant  que  la  question  soulevée  ne 
résultait  pas  de  la  contestation  en  cause,  a  jugé  comme 
soit: 

The  Court  of  Queen's  Bench  &c.,  considering  that  the 
only  cause  and  ground  of  intervention  alleged  by  the  said 
Whiteford,  and  contained  in  his  Petition  in  intervention  in 
the  Court  below,  is  that  the  goods  in  question  were  pur- 
chased by  the  said  Louis  Blanchard,  for  him  the  said  William 
Whiteford,  as  his  manéUxtairej  Agent  or  Attorney,  and  that 
by  reason  of  such  purchase  the  right  of  property  in  the  said 
goods  and  the  light  of  action  in  the  premises  were  and  are 
vested  in  the  said  William  Whiteford,  in  his  capacity  of 
Assignee  of  the  Estate  of  the  said  Louis  Blanchard  ;  and  con- 

(1)  8  DaUoz»  Répertoire  vbo.  Faillite  et  Baomieroute,  p.  60:— 2  Burrow's 
Reports,  p.  716,  Todwey  vs.  Bonnie  :— 2  Henry  Blackstone,  p.  444,  Smith  vs. 
Coffin  : — 7  Term.  Reports,  p.  297,  Webb  vs.  Ward  : — 3  Boranquet  and  Puller, > 
565  :— 1  Renouard,  p.  294  i—Bid  2  vol.,  p.  323  :— 1  Montagu  and  Ayrton,  p. 
761  :— 1  Renouard,  pp.  299, 302-3  -.—Burton's  Law  of  Scotland,  p.  641  :— 2Belf  s 
Com*  p*  439» 
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fiidering  also  that  no  evidence  has  been  adduced  by  the  said 
William  Whiteford  to  prove  the  said  cause  and  ground  of  his 
intervention,  and  that  for  the  want  of  such  evidence  to 
establish  this,  which  is  the  only  ground  on  which  the  said 
goods  have  been  claimed  by  the  said  William  Whiteford,  the 
said  intervention  cannot  be  sustained.  And  considering,  there- 
fore that  in  the  rendering  of  the  judgment  of  the  Court  below 
there  is  error  :  It  is  by  the  Court,  now  here,  adjudged  that  the 
judgment  ^pealed  from  be  and  the  same  is  hereby  reversed, 
annulled  and  made  void.  And  the  said  Court,  now  here,  pro- 
ceeding to  render  such  judgment  in  the  premises  as  by  the 
Court  below  ought  to  have  been  rendered,  it  is  by  the  Court, 
now  here,  further  adjudged  that  the  intervention  of  the  said 
William  Whiteford  in  this  cause  made  be  and  the  same  is 
hereby  overruled  and  dismissed  with  costs,  as  well  in  the 
Court  below  as  in  this  Court,  against  the  said  William 
Whiteford. 

Johnson,  F.  O.,  pour  PAppelant 
Ross  and  Monk,  pour  PIntimé. 
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BANC  DE  LA  REINE, 

En  Appel.  î  DISTRICT  DE  MONTREAL- 

Présents  :  Sib  James  Stuart,  Bart.  Jnge-en-chef,  RoLLAin), 
Panet  et  Atlwin,  Juges. 

Bryson  ^  al    (  Opposants  en  Cowt  Iftfirieu/re^ 

Appelants. 
et 
Dickson,       (Denumdeur  et  Opposant  en  Cour 

Inférieure)  Intimé. 


Jogé:  1.  Que  en  moment  de  la 
fiillitei  les  biens  du  feiUi  deviennent 
It  mopriété  absolue  de  ses  créanciers 
d'alon  ;  que  la  reconnaissance  d'une 
ét^  ou  la  confession  de  jugement  de  ce 
failli  en  faveur  d'une  personne  ne  font 
pas  preuve  de  la  dette  à  l'encontre  des 
créanciers,  et  sur  leur  contestation  de 
cette  réclamation  sur  allégué  de  fraude 
et  eoUnsion,  ce  Demandeur  est  tenu  de 
fiûre  preuve  de  sa  dette  et  des  consi- 
dérations de  cette  dette,  lors  de  l'in- 
Kription  de  la  cause  à  l'enquête. 

1  Que  le  paiement  par  un  tiers  de 
sommes  daes  par  un  tel  failli  ou  débiteur 
insolvabley  sans  transport  ou  subroga- 
tbn,  étant  ^une  créance  postérieure  à  la 
déconfiture  déclarée  ne  donne  pas  droit 
à  ce  tiers  d'être  colloque  utilement  sur 
les  biens  <Le  ce  fedlli,  et  qui  étaient  sa 
propriété  lors  de  telle  faillite. 

3.  Que  la  preuve  n'ayant  pas  été 
£ûte  à  l'enquête  régulière ,  ne  pouvait 
être  reçue  lors  d'une  enquête  ordonnée 
par  la  Cour  d'Appel  sur  des  exceptions 
^  la  Cour  Inférieure  avait  rejetées  et 
que  la  Cour  d'Appel  avait  maintenue» 


Held  :  1.  That  bankruptcy  vests  in 
the  then  creditors  the  absolute  pro- 
perty ot  the  bankrupt's  estate  ;  that  the 
acknowledgment  of  indebtedness  or 
confession  ofjudgment  by  a  bankrupt 
in  favor  of  any  person  is  no  evidence  a« 
against  the  otner  creditorSi  and  on  con- 
testation of  such  a  claim  on  a  plea  of 
fraud  and  collusion,  it  is  the  duty  of  the 
creditor  to  establish  his  claim  and  to 
adduce  evidence  of  the  consideration  of 
the  debt  claimed,  when  the  cause  k 
set  down  for  enquête, 

2.  That  the  pa3rment  by  a  third  Wty 
of  sums  due  by  a  bankrupt  or  insolvent 
debtor  without  transfer  or  ntbrogation, 
creating  a  debt  subsequent  to  aie  insol- 
vency cannot  give  to  such  party  a  right 
to  rank  on  the  estate  of  the  insolvent 
debtor,  which  he  possessed  at  the  time 
of  his  bankruptcy  or  insolvency. 

3.  That  evidence  of  such  claim  not 
having  been  made  when  the  cause  was 
reg^arly  inscribed  for  enquêU,  cooM 
not  be  adduced  subsequently  when 
proof  was  ordered  by  the  Court  of  Ap- 
peals on  exceptions  which  had  been 
wrongly  overruled  by  the  Court  below. 


La  contestation  en  cette  cause  était  entre  Biyson  et  al.j 
Opposants  à  la  diistribution  des  deniers  provenants  de  la 
vente  des  meubles  de  Sawtell,  vendus  sur  exécution  à  la 
poursuite  de  Dickson,  et  oe  dernier  qui  avait  obtenu  juge- 
ment sur  la  confession  de  Sawtell,  pour  la  somme  de 
£1272  2s.  8d.,  savoir:  £636  ISs.  6d.,  montant  de  deux 
billets  promissoires  allégués  avoir  été  faits  le  13  juillet, 
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1849,  et  £636  ?s.  2d.  pour  deniers  payés  et  déboursés  par 
Dickson  pour  Sawtell. 

Le  rapport  du  greffier,  après  collocation  des  frais  privi- 
légiés et  d'une  opposition  de  Dickson,  réclamant  £87  10s. 
pour  loyer  de  la  maison  où  étaient  les  effets  exécutés,  par- 
tageait le  surplus  des  deniers,  au  denier  la  livre,  entre  le  De- 
mandeur et  les  autres  Opposants. 


Les  Appelants  contestèrent  d'abord  la  collocation  de  Dick- 
son pour  loyer.  Ils  contestèrent  également  la  collocation  au 
denier  la  livre  de  Dickson,  par  trois  plaidoyers  distincts  ;  le 
premier  alléguait  la  déconfiture  de  Sawtell,  antérieurement  à 
la  date  des  billets,  dont  la  dation,  pas  plus  que  la  confession 
de  jugement,  ne  pouvait  faire  preuve  à  Pencontre  de  Biyson 
et  a/., et  qui  ne  pouvait  avoir  d'effet  à  leur  préjudice.  Ils  niaient 
que  Sawtell  fut  endetté  à  Dickson,  et  qu'il  y  eut  aucune 
cause  ou  considération  pour  les  billets  en  question  ou  la 
confession  de  jugement.  Ils  impugnaient  de  fraude  et  de 
collusion,  entre  Dickson  et  Sawtell,  (qui  étaient  parents)  les 
billets  en  question  et  la  dite  confession  de  jugement,  et  enfin, 
ils  alléguaient  que  Sawtell  avait  depuis  cinq  ans  réalisé  et 
payé  entre  les  mains  de  Dickson  plus  de  £1500,  deniers  qui 
appartenaient  aux  créanciers  de  Sawtell  ;  et  que  les  avances 
que  Dickson  lui  avait  faites  étaient  peu  considérables  et 
avaient  été  payées  et  satisfaites  depuis  longtemps,  par  les 
deniers  que  Dickson  avait  ainsi  reçus. 

Le  second  plaidoyer  énonçait  une  société  de  commerce 
entre  Dickson  et  Sawtell,  et  que  cette  société  existait  encore 
dans  le  commerce  que  faisait  Sawtell  ;' qu'ils  étaient  égale- 
ment tenus  au  paiement  de  la  créance  de  Bryson  et  al  ;  que 
Dickson  avait  soustrait  des  sommes  considérables  et  beau- 
coup d'effets  de  la  société  ;  et  avait  souvent  déclaré  qu'il  ne 
ferait  aucune  réclamation. 
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Par  le  tioisième  plaidoyer  Biyson  et  al.  niaient  les  allégnés 
de  la  déclaration  de  Dickson,  et  alléguaient  que  le  jugement 
était  nul  et  de  nul  effet. 

LfCs  conclusions  de  ces  plaidoyers  demandaient  la  réfor- 
mation du  rapport  de  distribution,  la  nullité  du  jugement,  et 
que  la  prétendue  créance  de  Dickson  fut  déclarée  fraudu- 
leuse et  mal  fondée. 

Dickson  répondit  généralement  en  droit  et  en  fait,  et  sur 
une  audition  en  droit  la  Cour  Supérieure  maintint  le  premier 
moyen  de  contestation,  et  débouta  le  second  et  le  troisième 
comme  insuffisants  en  loi. 

La  cause  inscrite  à  l'enquête,  les  Appellants  notifièrent 
l'Intimé  de  prouver  la  considération  pour  laquelle  avaient  été 
donnés  les  deux  billets  dont  les  Appelants  contestaient  la 
validité,  mais.PIntimé  n'en  fit  rien,  et  les  Appelants  pibu- 
vèrent  leur  créance,  antérieure  à  la  déconfiture  de  Sawtell, 
qui  avait  eu  lieu  au  printemps  de  1849,  à  la  connaissance 
même  de  l'Intimé  ;  qu'ils  avaient  pour  le  recouvrement  de 
leur  créance  intenté  contre  le  Défendeur  une  action  qui  fut 
contestée  ;  et  qu'à  la  veille  de  la  prononciation  du  jugement, 
ce  dernier  vint  à  Montréal  pour  recevoir  signification  de  la 
demande  de  l'Intimé,  et  nonobstant  l'insuffisance  des  délais 
d'assignation,  confessa  jugement  en  faveur  de  l'Intimé  pour  • 
la  somme  demandée. 

Dickson  considérant  que  les  conclusions  de  l'opposition 
des  Appelants,  aux  fins  (Péire  colloques  au  marc  la  livre  com- 
portaient une  admission  de  sa  créance,  inscrivit  la  cause 
pour  audition  au  mérite,  et  le  7  Janvier,  1861,  la  Cour  Supé- 
rieure rendit  jugement,  par  lequel,  considérant  qu'au  temps 
de  l'obtention  du  jugement  par  l'Intimé  contre  le  Défendeur, 
ce  dernier  était  insolvable  au  su  du  dit  Intimé,  et  que  le 
jugement  et  la  confession  sur  laquelle  il  avait  été  rendu, 
avaient  été  ainsi  faits  et  rendus  lorsqu'il  n'y  avait  aucune 
5» 
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autre  dette  que  celle  de  £685  15  6  mooitant  dés  deux  billets 
promissoires  en  question,  et  que  la  susdite  confession  et  le 
susdit  jugement  étaient  pour  le  surplus  une  fraude  à  Pégoid 
des  créanciers  du  dit  défendeur,  et  qu'en  conséquence  le  dit 
Intimé  ne  pouvait  être  colloque  en  vertu  du  dît  jugement  pour 
plus  forte  somme  que  £685  15  6  avec  intérêt  et  dépens, 
maintint  la  contestation  des  Appelants  et  ordonna  que  le  rap- 
port de  distribution  fut  réformé  en  réduisant  la  créance  du 
dit  Intimé  à  la  dite  somme  de  £685  15  6. 

De  ce  jugement  les  deux  parties  appellèrent;  Dickson,  afin 
d'être  réintégré  dans  la  totalité  de  sa  demande,  et  les 
Appelants  pour  se  faire  relever  du  jugement  rendu  sur 
Paudition  en  droit  le  16  Juillet,  1860,  afin  de  faire  rejeter 
en  entier  la  demande  de  Dickson,  et  le  11  Juillet,  1851. 
La  Cour  du  Banc  de  la  Reine  adjugeant  sur  les  deux  appels, 
prononça  comme  suit  :  ^^  Considérant  que  les  deuxième 
*^  et  troisième  moyens  ou  raisons  de  contestation,  opposés 
*^  par  Bryson  et  consors  à  i'encontre  du  rapport  de  distribution 
"  en  cette  cause,  étaient  et  sont  bien  fondés  en  droit,  et  dans 
**  le  cas  où  ils  seraient  prouvés,  suffiraient,  non-seulement 
"  pour  détruire  la  créance  de  Dickson  en  entier,  mais  établi- 
*^  raient  de  plus  une  obligation  personnelle  de  sa  part,  comme 
**  associé  du  Défendeur,  de  payer  en  entier  la  créance  de 
**  Bryson  et  consors,  et  qu'il  y  a  erreur  dans  le  jugement  du 
^^  16  Juillet  1850,  maintenant  la  réponse  en  droit  (demurrer) 
**  à  ces  deuxième  et  troisième  moyens  ;  et  considérant  que  les 
**  dits  Biyson  et  consors  avaient  et  ont  droit  de  faire  la  preuve 
<^  au  soutien  de  ces  deux  moyens^  tant  pour  maintenir  leur 
^*  droit  d'être  colloque  de  préférence  à  Dickson,  dans  la 
*<  distribution  des  deniers  prélevés  par  la  vente  des  meubles 
<<  et  effets  du  Défendeur,  que  pour  établir  l'obligation  de 
^^  Dickson  de  leur  payer  la  totalité  de  leur  créance  :  La 
*^  Cour  infirme  tant  le  dit  jugement  interlocutoire  que  le 
^V  jugement  final  rendu  par  la  Cour  Inférieure,  et  proêèdant 
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^  à  rendie  le  jugement  qne  la  Conr  Inférieuie  amalt  dt 
^^  rendre,  détxmte  la  réponse  en  droit  {demurrer)  plaidêe  par 
^^  le  dit  Dickson,  et  ordonne,  que  sans  toucher  au  témoignage 
*^  déjà  pri8>  mais  le  laissant  subsister  au  dossier,  Penquête  soit 
^*  rouverte  pour  procéder  à  la  preuve  sur  les  second  et 
*'  troisième  moyens  de  contestation^  avec  dépens  contre 
*^  Dickson  : — ^Et  adjugeant  sur  Pappel  du  dit  James  Dickson 
**  du  jugement  final  rendu  en  Cour  Inférieure,  considérant 
**  que  le  dit  James  Dickson  n'était  et  n'est  pas  lézé  par  le 
*^  dit  jugement,  déboute  son  appel  avec  dépens." 

La  procédure  remise  à  la  Cour  Supérieure,  les  Appelants 
inscrivirent  la  cause  pour  enquête  le  1er  octobre,  1851.  Ce 
jour  là  ils  déclarèrent  leur  enquête  close,  sans  faire  aucune 
preuve  additionnelle  ;  et  Penquête  de  l'Intimé  fat,  par  le  Juge 
présidant  aux  enquêtes,  fixée  an  IS  du  même  mois.  Les 
Appelants  excipèrent  à  cet  ordre,  et  une  motion  par  eux 
&ite  en  Cour  pour  réviser  cet  ordre,  fat  rejetée  le  14  octobre. 
Le  23,  l'Intimé  procéda  à  son  enquête,  établissant  que  la 
société  qui  avait  existé  entre  lui  et  le  Défendeur,  avait  été 
dissoute  en  1846,  et  que  quoiqu'ayant  droit  à  un  tiers  des 
biens,  dont  la  valeur  était  d'environ  £1500  ou  £1600,  il  n'a- 
vait emporté  que  pour  environ  £200  ou  £300.  Il  produisit 
de  plus  un  état  de  sa  créance  de  £636  7s.  2d.,  et  dix  docu- 
ments au  soutien  de  cet  état.  Les  Appelants  objectèrent  à 
l'enfihire  de  ces  papiers,  comme  étant  étrangers  aux  deux 
moyens  de  contestation  sur  lesquels  la  Cour  d'Appel  avait 
ordonné  la  preuve  ;  néanmoins,  la  Cour  les  reçut  de  bene  esse. 
L'Intimé  compléta  sa  {Meuve,  en  établissant  que  cette  créance 
de  £636  7s.  2d.  était  composée  des  sommes  dues  par  le 
Défendeur  à  divers  individus,  dont  Dickson  avait  acquis  les 
créances  en  leur  payant  10s.  dans  le  louis. 

Sur  ce  Penquête  fut  close,  et  les  parties  entendues 
an  m^te  le  U  mai,  1852.  La  Cour  Supérieure,  après  avoir 
examiné  le  jugement  rendu  en  appel  et  la  preuve  faite,  ien« 
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voya  ^objection  faite  par  les  Appelants  à  la  production  des 
papiers  et  documents  filés  par  l'Intimé,  et  considérant  que 
les  Appelants  n'avaient  pas  prouvé  les  allégués  contenus  en 
leurs  contestation  et  moyens  de  contestation,  et  que  le  De- 
mandeur avait  établi  en  preuve,  qu'au  temps  de  l'institution 
de  son  action  contre  Sawtell,  et  lors  du  prononcé  du  juge- 
ment sur  icelle,  le  dit  Défendeur  Sawtell  était  justement  en- 
detté à  l'Intimé  en  une  ^ornme  égale  à  et  excédant  même 
celle  pour  laquelle  le  jugement  avait  été  rendu,  pour  les 
causes  mentionnées  en  la  déclaration,  savoir,  £635  15s.  6d. 
pour  les  deux  billets,  et  £636  7s.  2d.  pour  deniers  payés 
et  déboursés  pour  le  Défendeur  et  à  sa  réquisition,  savoir,  à 
l'acquittement  et  décharge  de  certaines  dettes  dues  par  le 
Défendeur  à  certaines  personnes  ses  créanciers,  débouta  la 
dite  contestation  et  moyens  de  contestation  avec  dépens,  et 
homologua  et  confirma  les  4e  et  5e  collocations  du  dit  rap- 
port de  distribution,  se  montant  à  £611  9s.  6d.,  qu'elle  or- 
donna de  payer  comme  suit,  savoir  : 

A  l'Opposant,  James  Dickson,  mon- 
tant de  son  Opposition  pour  loyer  des 
lieux  où  ont  été  saisis  les  meubles  et 
effets  vendus  en  cette  cause,  £87  10    0 

Frais  d'opposition,  2  10    0 

Au  protonotaire.  11    8 

£90  14  8 
Au  demandeur,  le  dit  James  Dick- 
son, dont  le  jugement  rendu  en  cette 
cause  le  1  Avril  1850  se  monte  en  prin- 
cipal, intérêt  et  firais  jusqu'au  12  Juin, 
1850,à£l,0S0  6  6,  pour  son  dividende  £520  14  lo' 


£611  9  6 


Contre  ce  dernier  jugement  les  Appelants  se  pourvurent 
de  nouveau  en  appel,  alléguant  que  la  Cour  Supérieure  par 
ce  jugement^  avait  adjugé  sur  deux  contestations  dont  une 
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lenle  était  somnise,  Qne  sur  cette  demière  lee  deux  Coum 
avaient  déjà  décidé  en  faveur  des  Appelants  au  montant  de 
£636  7  3,  c'est-à-dire,  cette  partie  qui  n'était  pas  fondée  sur 
les  billets,  que  l'enquête  n'avait  été  rouverte  qu'en  faveur  des 
Appelants,  et  pour  leur  donner  occasion  de  faire  mettre  au 
néant  la  partie  de  la  demande  de  l'Intimé  que  la  Cour  Su- 
périeure avait  admise,  et  non  pour  donner  occasion  à  l'In- 
timé de  réparer  les  omissions  qu'il  avait  pu  faire  dans  sa 
preuve  ;  que  l'Intimé  n'ayant  pas  prouvé  dans  l'origine  la 
considération  des  billets  dont  il  demandait  le  paiement,  ne 
pouvait  ni  en  recouvrer  le  montant  ni  obtenir  permission 
de  prouver  cette  considération  en  contre  preuve,  et  que 
d'ailleurs  cette  permission  n'aurait  pu  être  donnée  qu'à  la 
condition  de  laisser  les  Appelants  faire  une  preuve  contraire, 
ou  même  .de  plaider  de  novo^  s'ils  le  jugeaient  à  propos.  Us 
alléguaient  encore  que  les  billets  n'avaient  en  loi  aucune 
date,  et  que  rien  n'établissait  qu'ils  eussent  été  donnés  avant 
l'action  intentée  (ils  n'ont  pas  été  produits  avec  l'action,  n'ont 
même  jamais  été  produits  ni  prouvés)  et  comme  ils  portaient 
nne  date  subséquente  à  la  déconfiture  de  Sawteïl,  ils  auraient 
dû  être  considérés  par  la  Cour  Supérieure  de  la  même  ma- 
nière que  l'autre  somme  réclamée  par  l'Intimée. 

La  Cour  du  Banc  de  la  Reine  a  donné  gedn  de  cause  à 
l'Appelant. 

Sir  James  Stuart,  Baronet,  Juge-en-Chef,  après  avoir 
énoncé  les  faits  de  la  cause,  et  faisant  allusion  à  la  question 
de  déconfiture,  fraude  et  collusion,  soulevé^  par  les  Appe- 
lants, remarqua  :  Sur  cette  question  on  n'a  pas  adopté  la 
marche  régulière.  Le  remède  donné  par  la  loi  en  pareil  cas 
est  la  tierce  opposition,  seul  mot  strictement  légal.  Néan- 
moins, on  ne  s'est  pas  prévalu  de  cette  irrégularité,  et  les 
parties  ayant  lié  contestation,  il  est  du  devoir  de  la  Cour  de 
juger  la  question  telle  qu'elle  se  présente.  La  contestation 
des  Appelants  énonce  qu'il  n'y   a  pas   eu   de   consider' 
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ration  pool  les  billets  en  question,  et  qu'il  n'y  avait  pas 
de  cause  pour  la  créance  portée  par  le  troisième  chet  Cette 
Cour  avait  à  s'enquérir  de  la  validité  des  réclamations. 
Lorsque  la  faillite  arrive,  les  biens  du  débiteur  deviennent  U 
propriété  des  créanciers,  et  il  ne  peut  faire  aucun  acte  à  leur 
détriment.  Quant  aux  billets,  il  était  loisible  aux  Appelants 
d'opposer  qu'ils  avaient  été  donnés  sans  considération  va- 
able  ;  c'est  ce  qu'ils  ont  fait,  et  il  devenait  alors  du  devoir  de 
Dickson  de  prouver  une  considération  valable.  H  ne  Papas 
fait,  et  dès  lors  les  billets  doivent  être  considérés  sans  valeur 
par  défaut  de  considération.  Quant  au  montant  réclamé  par 
le  troisième  chef,  la  preuve  aurait  dû  en  être  faite  lorsque  la 
cause  fut  inscrite  la  première  fois  pour  enquête  sur  la  contes- 
tation entre  les  parties.  La  procédure  a  été  renvoyée  à  la 
Cour  Inférieure  pour  la  preuve  sur  le  second  et  le  troisième 
plaidoyer  :  et,  nonobstant,  l'Intimé  n'a  fait  preuve  que  d'une 
créance  personnelle  qui  n'a  pris  naissance  que  depuis  la 
&illite,  et  conséquenmient  ne  pouvait  lui  donner  droit  d'être 
colloque  utilement  sur  la  masse  de  cette  faillite,  car  il 
n'appert  d'aucun  transport  par  les  créanciers  payés  à  Dick* 
son,  il  n'a  pas  été  subrogé  en  leur  }ieu  et  en  leurs  droits,  et 
il  ne  peut  réclamer  que  conmie  negoUorum  gestorpoxit  les 
paiements  par  lui  faits  subséquemment  à  la  faillite  pour 
l'avantge  du  débiteur.  Dickson  ne  pouvait  donc  réussir  sur 
ce  point,  et  le  jugement  de  la  Cour  Supérieure  doit  être 
infirmé. 

Le  jugement  en  appel  est  motivé  comme  suit  : 

^^  The  Court,  &c.,  considering  that  it  appears  by  the  record 
in  this  cause,  that  the  Respondent  recovered  judgment 
against  Thomas  Sawteli,  on  the  confession  of  him  the  said 
Thomas  Sawteli,  on  the  first  of  April  one  thousand  eight 
hundred  and  fifty  for  two  several  sums  of  money,  namely, 
for  six  hundred  and  thirty*five  pounds,  fifteen  shillings 
aiid  six  pence,  99  being  the  amount  of  two  PromiasQiy  Notes 
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made  by  the  said  Thomaa  Sawtell,  to  and  in  favor  of  the 
sud  Respondent,  and  bearing  date  lespectively  the  thirteenth 
day  of  July,  one  thousand  eight  hundred  and  forty-nine,  and 
for  six  hundred    ^d  thirty-six   pounds,   seven   shillings 
and  two  pence  for  money  laid  out,  expended  and  paid  by 
the  said  Respondent  for  the  said  Thomas  SawteU,  at  his 
request,  making  together  the  sum  of  one  thousand  two 
hundred  and  seventy-two  pounds,  two  shillings  and  eight 
pence  ;  and  considering  that  it  appears  that  the  Appellants, 
by  their  contestation  of  the  report  of  distribution  in  the 
CSoort  below,  sought  to  cause  the  said  judgment  to    be 
set  aside,  as  to  them  the  said  Appellants,  as  having  been 
tendered  by  collusion  for  debts  not  due,  and  in  fraud  of  the 
rights  of  them  the  said  Appellants,  as  creditors  of  the  said 
Thonaas  Sawtell  ;  and  considering  that,  before  and  at  the 
time  of  the  making  of  the  said  Promissory  Notes,  and  also 
before  and  at  the  time  of  the  institution  of  the  action  in 
which  the  said  judgment  was  rendered,  and  before  and  at 
the  time  of  the  making  of  the  said  confession,  and  the  re- 
covering of  the  said  judgment,  the  said  Thomas  Sawtell 
wa9  in  a  state  of  open  declared  insolvency    and  bank- 
niptcy^    of  which  the  Respondent  had    notice  and    was 
aware  ;  and  considering  that,  by  the  said  contestation,  the 
Appellants,    among  other  things,  pleaded    that    the    said 
Piomissoiy  Notes  were  given,  without  consideration,  and 
that  the  alleged  debt  for  monies  laid  out,  expended  and 
paid  by  the  Respondent  for  the  said  Thomas  Sawtell,  in 
Uie    declaration    of    the    Respondent    meùtionôd,      was 
never   incurred    or   due    by    or   from    the    said    Thomas 
Sawtell  to  the  said  Respondent,  which  plea,  in  a  case 
of  alleged  and  presumed  fraud,    as    in   this    case,    and 
under  the  issue  in  this  cause  joined  on  the  said  contestation, 
made  it  incumbent  on  the  Respondent  to  prove  the  consi- 
deration (if  any)  for  which  the  said  Promissoiy  Notes  were 
zaade  ahd  given,  and  also  the  cause  of  action  set  forth  in  the 
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third  count  of  his  declaration,  namely,  that  moneys  were 
laid  out,  expended  and  paid  by  him  the  Respondent,  for  the 
said  Thomas  Sawtell,  at  his  request,  and  to  the  amount  stated 
in  his  said  Declaration  ;  and  considering  that  no  evidence 
has  been  adduced  by  the  Respondent  that  any  consideration 
was  given  for  the  said  Notes,  nor  has  any  evidence  been 
'adduced  by  him,  within  the  time  in  which  it  could  be  law- 
fully adduced  of  the  said  cause  of  action  set  forth  in  the 
third  count  of  his  declaration  ;  and  considering  also,  that  if 
the  cause  of  action  in  the  said  third  coimt  had  been  proved, 
it  would  have  afforded  no  right  to  the  Respondent  to  be  collo- 
cated in  the  judgment  of  distribution  in  this  cause,  inas- 
much as  such  cause  of  action  would  constitute  a  personal 
debt  of  Thomas  Sawtell,  incurred  crfter  his  Bankruptcy,  for 
which  the  Respondent  could  not  claim  a  dividend  out  of  the 
proceeds  of  the  property  of  the  Bankrupt,  of  which  he  was 
possessed  at  the  time  of  his  Bankruptcy,  which,  on  his 
Bankruptcy,  became  exclusively  vested  in  and  belonged  to 
his  creditors  who  were  such  creditors  before  and  at  the  time 
of  his  Bankruptcy  ;  and  considering  that  the  material  alle- 
gations of  the  Appellant,  «on  the  said  contestation,  to  the 
effect  that  the  said  judgment  was  obtained  coUusively  by  and 
between  the  said  Respondent,  and  the  said  Thomas  Sawtell 
for  alleged  debt»  not  due,  and  in  fraud  of  the  rights  of  them 
the  said  Appellants  as  creditors  of  the  said  Thomas  Sawtell, 
have  been  proved  by  legal  and  sufficient  evidence  ;  and  con- 
sidering also  that  by  the  judgment  of  this  Court  rendered  in 
this  cause  on  the  eleventh  day  of  July,  one  thousand  eight 
hundred  and  fifty-one,  it  was  expressly  adjudged,  that  the 
enquête  should  be  re-opened  for  the  adduction  of  evidence  on 
the  second  and  third  moyenSy  or  grounds  of  contestation,  with- 
out permitting  evidence  on  any  other  of  the  grounds  of  con- 
testation in  respect  of  which  the  enquête  had  been  closed  ; 
and  considering  also  that  the  admission  of  the  evidence 
adduced,  after  the  remittance  of  the  record,  from  this  Court 
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and  fifty-one,  was  not  authorized  by  the  said  last  mentioned 
judgment,  and  cannot  be  sustained  ;  and  considering  also, 
that  the  Respondent,  as  Opposant  in  this  cause,  has  been  pre- 
maturely and  erroneously  collocated  in  the  said  report  of 
distribution  for  a  certain  sum  for  rent,  although  the  pro- 
ceedings on  his  opposition  preparatory  to  hearing  and  judg- 
ment thereon  were  not  yet  completed,  and  although  no  hear- 
ing was  had  on  the  same  ;  it  is  by  the  Court,  now  here,  ad- 
judged, that  the  judgment  appealed  from,  namely,  the 
judgment  in  this  cause  rendered,  on  the  eleventh  day  of 
May,  one  thousand  eight  hundred  and  fifty-two,  and  also  the 
judgment  or  order  of  the  Judge  proceeding  at  the  enquête 
made  on  the  fourteenth  day  of  October,  one  thousand  eight 
hundred  and  fifty-one,  and  also  the  judgment  or  order  of  the 
Court  below  made  on  the  fifteenth  December,  one  thousand 
eight  htmdred  and  fifty-one,  be,  and  the  same  are  hereby 
reversed,  annulled  and  made  void  ;  and  the  Court,  now  here, 
proceeding  to  render  such  judgment  in  the  premises  as  by 
the  Court  below  ought  to  have  been  rendered,  it  is  by  the 
said  Court,  now  here,  further  adjudged,  that  the  judgment  of 
the  Court  below,  in  this  cause  complained  of  by  the  Ap- 
pellants, rendered  on  the  first  of  April,  one  thousand  eight 
hundred  and  fifty,  be,  and  the  same  is  hereby  set  aside  and 
annulled,  in  what  respects  the  rights  and  interest  of  the  Ap- 
pellants as  creditors  of  the  said  Thomas  Sawtell,  and  that  no 
regard  be  had  to  the  said  judgment  in  so  far  as  the  rights 
and  interest  of  the  said  Appellants,  as  creditors  as  aforesaid, 
are  concemeci^therein  ;  and  it  is  fiirther  by  the  said  Court, 
now  here,  adjudged,  that  the  said  report  of  distribution  be 
amended,  by  striking  out  of  the  same,  the  collocation  therein 
made  of  the  Respondent  for  the  two  several  sums  of  ninety 
pounds,  fourteen  shillings  and  eight  pence,  and  five  hundred 
and  twenty  pounds  fourteen  shillings  and  ten  pence,  and  by 
collocating  the  Appellants  for  such  sum  and  sums  of  money 
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as  they  may  be  lawfully  entitled  to  be  cpUoea^  for  by  tfae 
a^d  report  of  distribution  ;  and  it  is  further  adjudged  that 
such  other  and  further  proceediiigs  be  had  in  the  Court  below, 
on  the  opposition  of  the  Respondent  for  rent  hereinbefoie 
mentioned,  as  to  law  and  justice  may  appertain  ;  and  it  is 
further  by  the  said  Court,  now  heie,  adjuged,  that  the  aaid 
Appellants  do  recover  their  costs  fiom  a^d. against  the  aaid 
Respondent  as  well  in  the  Court  bejow  as  in  this  Court." 

Cross  et  Coffin,  pour  les  Appelants. 

JuDAH  et  WuBTSLE,  pour  l'Intimé. 


COUR  SUPERIEURE-— QUEBEC. 
Présents  :  Bowen,  Juge-en-chef^  et  Duval,  Juge. 


No.  1578  C  Les  Messieurs  du  Séminaire, Demandeurs. 

de       <                                       vs. 
1853.     (  La  Bourse  de  Querec, ».  Défenderesse. 


Jugé: — Qa'mie Compagnie  à  Fonds 
Communs,  duement  incorporée  par  un 
Statut,  n'est  pas  une  main-murU  dont 
les  acquisitions  donnent  lieu  au  droit 
d'indemnité  ou  d'amortissement,  en 
faveur  du  Seigneur. 


Held  :— That  a  Joint  Stock  Company, 
dul^  incorporated  by  Statute,  is  not  a 
fiunfi^'morUf  and  tbat  the  aequûitioiis 
made  hj  such  Company  do  not  give 
rise  to  tne  right  of  indemnity  or  amor» 
titiement  in  favor  of  the  Seignior. 


Jugement  lendu  le  21  Février,  1853, 


L'action  était  intentée  par  les  Messieurs  du  Séminaire  de 
Québec,  propriétaires  du  Fief  Sault-au-Matelot,  contre  la 
Corporation  de  la  Bourse  de  Québec,  {The  Quebec  Exchange) 
lo.  pour  la  somme  de  £83  7s.  6d.,  courant, «pour  droit  de 
lods  et  ventes  sur  £1000  ;  2o.  pour  la  somme  de  £200,  pour 
droit  d'indemnité  ou  d'amortissement,  pour  cause  d'aliéna- 
tion en  main-morte.  La  déclaration  alléguait  :  '^  Que  par 
acte  de  vente  du  28  février,  1829,  Bell  et  autres  avaient 
vendu  à  Paterson  et  autres,  un  certain  immeuble  situé  dans 
la  censive  et  mouvance  du  dit  Fief  Sault-au-Matelot  pour  la 
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somme  de  £1000,  fte.,  pour  le  picêt^  utitilé  et  aVanta^fc 
des  actionnaires  de  Passociation  de  la  Boiûse  de  Québec, 
auxquels  ils  devaient  transmettre  le  dit  inuneuble  aussitôt 
qu'ils  se  seraient  fait  incorporer  ;  que  les  actiminaires  s'étaient 
en  e£fet  fait  incorporer,  avaient  ratifié  cette  acquisition,  et 
pris  possession  de  Pimmeuble  en  question  ;  que  la  Bourse 
de  Québec,  au  moyen  de  son  acte  d'incorporation,  était 
devenue  une  main-morte,  et  possédait,  conséquemment, 
comme  main  morte,  le  lot  de  terre  en  question  ;  que 
l'acquisition  du  dit  lot  et  la  possession  d'icelui  par  la 
Bourse  de  Québec  avaient  donné  lieu  et  ouverture  en  faveur 
des  Demandeurs  à  deux  droits  différents,  savoir  :  à  un  droit 
de  mutation  ou  lods  et  ventes,  lequel  étant  d'un  douzième 
du  prix,  donnait  à  raison  de  £1000,  la  somme  de  £83  7s.  6d., 
et  de  plus,  à  un  droit  d'indemnité  ou  d'amortissement,  lequel 
étant,  d'après  les  lois  du  pays,  d'un  cinquième  du  prix  de 
vente,  donnait  à  raison  de  £1000  une  somme  de  £200. 

Conclusions  pour  £28â  7s.  6d. 

A  cette  action,  la  Défense  plaida,  quant  au  droit  d'in- 
demnité, par  une  défense  en  droit,  alléguant  en  substance  : 
que  ce  droit  ne  pouvait  être  réclamé,  en  autant  que  la  Bourse 
n'était  pas  une  main^norte;  qu'elle  n'avait  pas  obtenu  de 
lettres  d'amortissement  ;  et  que  l'immeuble  acquis  par  elle 
n'avait  pas  cessé  d'être  in  commercio. 

Cette  défense  en  droit  est  maintenue.  (1) 

Bowiljr,  J.  en  C.  dit  en  substance  : — ^Le  S5  Février,  1829, 
Paterson  et  autres  achetètent  de  Bell  et  autres,  pour  les  actîon- 
mdies  de  la  Bourse  de  Québec,  un  certain  immeuble  situé 

(1)  Autorité  citées  par  la  défense  :-^Reiiauldon,  T.  des  Droits  Seirnenrianx 
pp.  128, 129  :— 9  Rep.  de  lurisprud.  vbo.  Indemnité  p.  149  :— 27  Henry  VIII,  c. 
10: — Démsart,  vbo.  Main-morte: — 11  Rep. de  Jurisprud.  vbo.  Main-morte  No. 
12:^Ibid.  Biens  de  l'Eglise:— Rep.  etL.  C.  Dén.  vbo.  Amortissement. 

Autorités  citées  pur  les  Dpmandeurs  :— 9  Rép.  de  Jurisprud.  vbo.  Indemnité 
p.  156,  coL  1  :— Ibid.  vbo.  Main-morte,  p,  97:— Ibid.  vbo.  Indemnité  p,  U^;-^ 
1.  "Diet  do  Pomaifle  pp.  90, 91, 92. 
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dans  la  censive  et  monvance  du  Séminaire  de  Qn6bec,  à 
raison  de  £1000. 

L'action  des  Demandeurs  est:  1.  pour  lods  et  vente; 
2.  pour  indemnité  pour  cause  d'aliénation  en  main-morte. 

La  Défense  a  plaidé  par  exception  que  les  lods  et 
ventes  ont  été  payés,  et  par  une  défense  en  droit  que  la 
Bourse  de  Québec  n'est  pas  une  main-morte,  et  qu'il  n'y  a 
pas  lieu  à  l'indemnité  réclamée. 

Cette  défense  allègue  : 

1.  Que  la  propriété  dont  est  question  n'a  pas  cessé 
d'être  in  commercio. 

2.  Qu'il  n'y  a  pas  de  lettres  d'amortissement. 

3.  Que  la  propriété  n'a  jamais  appartenu  à  une  main- 
morte. 

4.  Qu'il  n'est  pas  suffisamment  allégué  que  la  propriété 
soit  passée  à  la  Bourse  de  Québec. 

5.  Qu'il  n'est  pas  suffisanunent  allégué  et  qu'il  n'appert 
pas  que  Paterson  et  autres  aient  transporté  cette  propriété  à 

a  Bourse  de  Québec. 

La  question  à  déterminer  est  de  savoir  si  l'Association  de 
la  Bourse  de  Québec  est  une  main-motte  ou  l'une  de  ces 
corporations  que  l'on  puisse  assimiler  à  une  main-morte. 
Nous  sommes  d'opinion  qu'elle  n'en  est  pas  une.  L'Acte 
d'incorporation  de  la  Bourse  de  Québec  est  la  10e  et  lie 
Geo.  lY,  ch.  15,  de  1830.  C'est  une  association  à  fonds 
communs,  (a  Joint  Stock  Company^)  dont  l'institution  n'est 
pas  perpétuelle,  et  qui  n'est  pas  frappée  de  l'incapacité  d'a- 
liéner. A  cet  égard  elle  diiiere  essentiellement  de  la  main- 
morte, comme  on  peut  le  voir  par  les  autorités  sur  ce 
sujet  (1). 

(1)  Ângell  and  Ames  on  Corporations,  153.  Corporations  aggregate  have  at 
Common  Law  an  incidental  right  to  alienate  or  dispose  of  their  lands  and  chattels, 
unless  especially  restrained  by  their  Charters  or  by  Statute*    Independent  of  posi' 
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L'aeticn  des  Demandeurs  est  en  conséquence  déboutée 
quant  à  Pindemnité. 

Caron  et  Baillaroe,  pour  les  Demandeurs. 
HoLT  et  Irvin£,  pour  la  Défense. 
Primrose,  Conseil. 


Hve  law,  all  Corporations  have  the  absolute  Ji»  disponendi,  neither  limited  as  to 
objects  nor  circumscribed  as  to  quantity. 

2  Henrion  de  Pansey,  Dissertation  Féodales,  p.  247.  A  l'égard  des  héritages 
censuels,  comnae  pour  l'ordinaire,  ils  ne  sont  grevés  d'aucun  droit  aux  mutations 
par  mort,  le  seigneur  ne  i>eut  exiger  qu'une  indemnité  représentative  des  Lods 
et  Ventes  ;  il  ne  serait  oas  fondé  à  demander  un  homme  vivant  et  mourant,  si  ce 
n'est  dans  un  petit  nombre  de  coutumes,  que  l'on  x)eut  voir  dans  jiotre  disserta- 
tion sur  l'homme  vivant  et  mourant 

Aliénation  des  biens  des  conmiunautés  laïques.  1.  L.  C.  D.  Aliénation,  p.  416. 

Les  conmiunautés  laïques  sont  de  deux  genres.  Les  unes  forment  un  corps 
existant  par  lui-^mtmty  qui  s'est  donné  à  lui-même,  non  pas  l'existence,  mais  tous 
les  biens  qu'il  possède.  Les  autres  sont  formées  d'individus  réunis  accidentelle- 
ment à  raison  du  lieu  çu'ili  habiUiU,  ou  des /onc/ions  publiques  dont  ils  sont 
ministres.  Ainsi  une  communauté  d'Orfèvres,  de  Marchaiids,  est  ce  que  nous  appe' 
Ions  on  corps  existant  par  lui-même  et  proorié taire  de  ses  biens,  Au  contraire 
des  professeurs  ç|ui  régissent  un  Collège,  des  personnes  qui  sont  chargées  de  la 
direction  d'un  hôpital,  forment  un  corps f  mais  seulement  à  raison  du  CoUége 
quails  régissent,  ou  de  l'hôpital  quails  gouvernent 

La  disposition  des  biens  possédés  par  ces  différentes  espèces  de  corps,  est  gênée 
par  la  loi  ;  mais  elle  ne  l'est  ni  également,  ni  pour  les  mêmes  motifs.  Dans 
tous  les  corps  ou  communautés,  les  individus  qui  en  sont  membres  ne  peuvent 
rien  îs^re  seuls,  parcequ'ils  n'ont  que  des  droits  partiels  et  indivis,  qui  ne  leur  ap- 
partiennent que  comme  membres,  et  qu'ils  ne  peuvent  réduire  à  l.'acte  que  quand 
ils  agissent  avec  tout  le  corps  ;  un  membre  séparé  du  corps  n'a  point  d^actiou. 
Mais  dans  Us  communautés  du  premier  genre,  comme  Marchands,  la  propriété 
réside  dans  le  corps,  de  sorte  quHl  peut  réellement  disposer  de  ses  fonds  ;  au  lieu 
que  les  communautés  du  second  genre  ne  sont  réellement  pas  propriétaires  des 
fonds  qu'elles  ont  entre  leurs  mains.  Les  fonds  d'un  Co/^ge  ou  d'un  hôpital 
n^apppartiennent  pas  d  ceux  qui  les  desservent,  mais  à  l'état  ou  au  public.  De  là 
impuisssance  d^aliénei , 

Les  gens  d'église  sont  frappés  d'une  incapacité  a69o/»«  d'acquérir;  le  Roi 
seul  peut  les  relever  de  cette  incapacité  :  l'amortissement  qu'ils  lui  payent  est  le 
prix  de  cette  faveur.^.  Hervé,  p,  428, 

Comme  les  autres  corps  qui  sont  perpétuels  par  leur  institution,  et  qui  ont  des 
propriétés  en  tant  que  corps,  ne  les  aliènent,  pas  plus  que  le  clergé  n'aliène  les 
siennes,  parce  qu'aucun  membre  d'un  corps  ne  peut  disposejr  de  ce  qui  ap- 
partient à  ce  corps,  et  de  ce  dont  il  n'a  que  la  iouissance  ou  l'administration,  on 
a  trouvé  que  le  préjudice  était  le  même  pour  le  Roi  quelque  fut  le  corps  qui  fît 
l'acquisition,  et  on  a  étendu  l'amortissement  à  tous  les  corps  qui  font  des  acqui' 
sitions, — Ibtd.  p.  29. 

Il  n'importe  quel  est  le  titre  qui  a  transféré  la  propriété.  Ventes,  échanges, 
baux  a  rente,  donations  entre  vils  ou  testamentaires,  tout  titre,  en  un  mot,  qui 
transfère  l'immeuble  à  un  propriétaire  qui  ne  peut  aliéner  ou  qui  ne  meurt 
point,  donne  ouverture  au  droit  d'indenmité. — Ibid  616. 

Il  parait  certain  que  les  acquisitions  faites  pour  cause  d'utilité  publique  donnent 
lieu  i  l'indemnité  comme  les  acquisitions  ordinaires.-*/fri(/.  p.  617. 
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sijPERIOR  COURT— ÏIONTREAL. 
Before  Day,  Vanfelson  and  Mondklet,  Justices. 


No.  695. 

of 

1862. 


Rot, PUdfUiff. 

vs. 

Scott, DefeaadiM. 

and 
Lemesurieb  et  al.,  Petitioners  and  Tiers-Saisis. 


Held  :— That  a  Garnishee  may  be 
admitted  to  make  his  declaration  as 
such  alter  judgment  rendered  against 
him  hj  default. 


Jugé  :— ;Qu'un  Tiers-Saisi  peut  être 
admis  à  faire  sa  déclaration  comme  tel» 
après  jugement  rendu  contre  lui  par 
défaut 


Judgment  rendered  15th  December,  185S. 

In  this  case,  in  which  the  Tiers-Saisis  had  been  condemned 
by  default,  and  an  application  was  made  that  they  be  allow- 
ed to  come  in  and  purge  themselves  on  paying  costs,  the 
Court  recognized  the  judgment  rendered  in  Andrews  vs. 
Robertson,  reported  in  the  first  volume  of  these  Reports,  p. 
140,  and  granted  the  Petition. 

The  following  is  the  Judgment  : 

^^  Considering  that  by  reason  of  the  matters  and  things  in 
the  said  petition  contained,  and  by  law,  the  said  Petitioners, 
tierS'Saisis  in  the  said  cause,  against  whom  judgment  has 
been  rendered  by  default,  are  entitled  to  be  relieved  fiom  the 
effect  thereof  on  making  their  declaration  as  such  tiers-saisis 
and  on  payment  of  all  costs,  doth  grant  the  said  petition  of 
the  said  Petitioners,  and  doth  permit  the  said  Petitioners 
within  thirty  days  from  the  service  upon  them  of  the  present 
judgment,  and  of  the  taxed  bill  of  costs  shewing  the  amount 
of  costs  payable  by  them,  to  make  their  declaration  as  tiers- 
saisis  in  this  cause,  according  to  the  requirement  of  the  said 
Writ  OÎ  Saisie-Arrêt^  a  copy  of  which  was  duly  served  upon 
them,  on  condition,  however,  that  the  said  Petitioners  before 
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making  such  declaration,  do  pay  to  the  said  PlaintiiF  the 
co9ts  incuned  by  the  said  Plaintiff  in  causing  the  default  of 
the  said  Petitioner^'  to  be  recorded,  and  also  all  the  costs  by 
the  said  Plaintiff  incurred  in  obtaining  a  judgment  against 
the  said  Petitioners  on  their  default  aforesaid  ;  and  in  the 
event  of  the  said  Petitioners  failing  to  make  their  declaration  . 
as  such  tiers-saisis  within  the  said  period  of  thirty  days,  or 
if  the  said  Petitioners  make  such  declaration  without  pre- 
viously paying  to  the  said  Plaintiff,  the  whole  of  the  costs 
payable  to  him  by  the  Petitioners  under  the  present  judg- 
ment, then  and  in  either  of  such  cases,  and  without  any 
farther  condemnation  in  this  behalf  being  necessary,  the 
judgment  rendered  against  the  said  Petitioners,  on  the  16th 
November,  1852,  condemning  them,  (setting  out  the  con- 
demnation,) shall  have  full  force  and  effect  and  b^executoiy 
against  the  said  Petitioners.'' 

Morrison,  for  Petitioners'. 
David,  for  Plaintiff. 


COUR  DE  CIRCUIT.— TERREBONNE. 

Présent:  Mondelet,   C,  Jugs. 

Brunet, Demandeur. 


vs. 


Desjabdins Défendeur. 


Jugé  : — Que  la  demande  pour  Dimes 
en  Canada  n'est  pas  sujette  à  la  pres- 
cription annale. 


Held  :— That  the  action  for  Tithes 
in  Canada,  is  not  subject  to  the  prefix 
cription  of  a  year. 


Jugement  rendu  le  14  décembre,  1849. 


L'action  était  portée  pour  trois  années  de  dimes  dues  par 

le  Défendeur  au  Demandeur.      Le  Défendeur  plaida  la 

prescription  annale,  prétendant  que  le  Demandeur  n'avait 

droit  de  réclamer  qu'une  année  de  dîmes. 
6 
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MoNDELET,  C,  Juge  :  Cette  question  est  intéressante  sous 
bien  des  rapports,  et  je  dois  exprimer  les  motifs  qui  me 
décident  à  donner  gain  de  cause  ^u  Demandeur. 

Par  Arrêt  du  Conseil  Supérieur  de  Québec,  du  18  No- 
vembre, 1705,  il  est  dit  et  déclaré  que  par  le  règlement  du  4 
Septembre,  1667,  il  fut  arrêté  que  les  dîmes  ne  se  payeraient 
que  des  grains  seulement,  à  raison  du  vingt-sixième  minot, 
en  considération  de  ce  que  les  habitants  seraient  tenus  de 
l'engranger,  battre,  vaner  et  porter  au  presbytère.  Cet 
Arrêt  du  18  Novembre,  1705,  confirme  celui  du  4  Sep- 
tembre, 1667,  et  fait  défense  aux  curés  d'exiger  et  aux 
habitants  de  payer  davantage. 

Par  l'Ordonnance  de  Blois,  1679,  art.  49,  il  était  défendu, 
en  France,  aux  détenteurs  d'héritages  qui  payeraient  dîmes, 
de  "  mettre  en  gerbes,  enlever  ou  emporter  les  fruits  d'iceux, 
sans  avoir  préalablement  payé  ou  laissé  le  dit  droit  de  dixme 
à  la  raison,  nombre  et  quantité  qu'il  a  coutume  d'être 
payé."(l) 

On  comprend  que  vu  cette  Ordonnance,  qui  devait 
être  observée,  sous  peine  de  confiscation  des  grains  enlevés, 
des  chevaux  et  harnois,  et  de  trente  ecus  d'amende,  au 
profit  des  décimateurs,  il  n'était  pas  juste  que  le  curé  fût 
astreint  à  aller  quérir  sa  dîme,  et  il  convenait  de  ne  pas  ex- 
poser le  contribuable  aux  pertes  et  dangers  de  laisser  le 
grain  sur  le  champ  à  attendre  Mr.  le  curé. 

Toutefois  semble-t-il  qu'en  effet  on  regardât  comme  une 
maxime  que  "  les  arrérages  de  la  dixme  se  prescrivent,  et 
même  le  décimateur  ne  peut  demander  au  possesseur  que 
la  dernière  année."  (2) 

Le  premier  Arrêt  qui  paraît  avoir  été  rendu  au  Parlement 
de  Paris,  est  du  3  Août,  1708  ;  il  déclare  non  recevable  en  sa 

(1)  6  Rep.  Jurisp.  Guyot,  vbo.  Dizmes,  p.  15. 

(2)  6  Rep.  Jurisp.  Guyot,  vbo.  Dimes,  p.  23. 
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demande,  pour  les  denx  premières  amiées,  un  décimateur 
qui  demandait  le  paiement  de  trois  années  d'arrérages  de  la 
dîme. 

Au  reste,  cet  Arrêt  isolé,  rendu  en  1708,  trois  ans  après  le 
règlement  du  Conseil  Supérieur  de  1705,  ne  serait  d'aucun 
poids  en  Canada  comme  loi  ou  faisant  jurisprudence. 

Ainsi  donc,  la  raison  de  la  prescription  annUe,  en 
France,  n'existant  pas  ici,  et  le  contribuable  ayant  ici  ob- 
tenu réduction  de  sa  dîme  au  26ième,  à  raison  de  ce  qu'il 
est  tenu  de  la  porter  au  presbytère,  il  n'a  aucun  droit  d'op- 
poser cette  prescription  annale. 

Le  jugement  est  comme  suit  : 

La  Cour,  parties  ouies,  sur  l'exception  de  prescription 
plaidée  pourrie  Défendeur,  ayant  examiné  la  procédure  et 
déUbéré  : 

Considérant  que  par  l'Arrêt  du  Conseil  Supérieur  de 
Québec  du  18  Novembre,  1706,  confirmantle  règlement  du 
4  Septembre,  1667,  le  détenteur  d'héritages  assujétis  au 
paiement  de  la  dîme,  ayant  obtenu  réduction  de  la  dtme, 
attendu  qu'entre  autres  raisons,  il  lui  faut  la  porter  au  pres- 
bytère, et  que  conséquemment,  il  n'y  a  pas  lieu,  en  Canada, 
d'appliquer  le  principe  de  la  prescription  annale  que  le  Dé- 
fendeur invoque,  laquelle  avait  pour  cause  et  raison,  en 
France,  l'obligation  onéreuse  à  laquelle  était  assujéti  le  dé- 
tenteur d'héritages,  de  laisser  sur  le  champ  les  fruits  d'iceux 
•  après  les  avoir  mis  en  gerbes,  sans  pouvoir  les  enlever  ou 
emporter,  à  moins  qu'il  n'y  eût  laissé  pour  le  curé  telle 
partie  qui  était  pour  la  dîme  ; 

Considérant  qu'il  n'y  a  pas  lieu  d'opposer  au  curé,  en 
Canada,  la  raison  qui,  en  France,  avait  fait  établir  à  son 
encontre  et  en  faveur  du  détenteur  d'héritages,  la  pres- 
cription annale  ; 
6* 
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Hon  de  rente  of  19th  March,  1782,  had  never  been  regis- 
tered, and  that  consequently  he,  the  Plaintiff,  had  aright  to 
be  preferred  to  the  Opposant  on  the  monies  returned  by  the 
Sheriff  for  the  whole  amount  of  his  claim,  with  the  excep- 
tion of  the  sum  of  £49  6s  6d,  amount  of  the  obligation  of 
the  30th  January,  1826,  which  had  been  registered. 

The  Opposant,  by  his  answer,  pretended  that  the  registra- 
tion of  the  deed  of  1826  was  equivalent  to  registration  of  the 
original  deed  of  the  19th  March,  1782,  and  that  the  effect  of 
such  registration  was  to  preserve  the  rights  and  privileges  of 
the  Opposant  as  well  in  the  said  capital  sum  as  on  the  in- 
terests then  actually  due  or  thereafter  to  become  due. 

Day,  Justice  : — ^The  only  question  is  as  to  the  pretension 
of  the  Opposant,  that  the  registration  of  the  deed  of  1826  is 
equivalent  to  registration  of  the  X)riginal  deed,  and  gives 
him  a  right  to  claim  the  principal  of  the  rent  and  the  arrears 
subsequently  accrued.  The  Court  are  against  this  preten- 
sion. Looking  at  the  obligation  of  1826,  we  are  satisfied 
that  it  did  not  amount,  even  between  the  parties  to  it,  to 
a  deed  of  recognition.  There  is  no  place  or  date  men- 
tioned, and  the  original  obligation  is  only  referred  to  in  the 
most  general  terms.  There  is  nothing  in  it  to  show  an  in- 
tention to  recognise  a  former  deed  ;  and  when  it  is  con- 
fiidered  that  the  object  here  is  to  bind  a  third  party,  we  can 
have  no  doubt  on  the  subject.  But  if  we  leave  general  rea- 
jsoning,  and  tum  to  the  fourth  clause  of  the  Registry  Act  (1), 
we  there  find  that  registration  is  required  by  memorial  or 
by  deed  at  length,  and  it  does  not  say  that  a  mere  reference 
in  one  deed  to  another  deed  is  sufficient.  The  contestation 
therefore,  must  be  maintained,  and  the  opposition  dismissed, 
except  as  regards  the  arrears  of  rente  previous  to  1826. 

The  Judgment  is  motivé  as  follows  : 

"  Considering  that  it  doth  not  appear  that  the  acte  de  consti- 
(l)0ïd.4ywt,  Cap.30. 
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ttdûm  de  renûe'm  the  said  Opposition,  and  moyens  of  Opposition 
mentioned,  was  at  the  time  registered,  and  that  by  reason 
thereof  and  by  law  the  same  is  void  and  of  no  effect  against 
any  subsequent  mortgagee  or  hypothecary  creditor,  and  that 
the  Opposant  hath  no  right  to  be  paid,  by  preference,  as  an 
hypothecary  creditor  of  the  Defendant  out  of  the  monies  for 
the  distribution  of  which  the  said  Report  of  Collocation  was 
made,  any  other  sum  than  the  sum  of  £49  6  5,  that  is  to  say, 
the  amount  for  which  the  acte  of  obligation  by  him  in  the 
said  cause  filed  was  made  and  executed,  for  arrears  of  the 
rent  therein  specified,  doth  maintain  the  contestation  by  the 
Plaintiff  of  the  said  Report  of  Collocation  with  costs  against 
the  Opposant." 

Report  of  Collocation  ordered  to  be  reformed  accordingly. 
Drummond,  Loranger  and  Dunlop,  for  Plaintiff. 
Lafontaine  and  Berthelot,  for  Opposant. 

SUPERIOR  COURT— MONTREAL. 

Before  Dat,  Sbiith  and  Mondelet,  Justices. 

No.  1177  C  Rochon, Plaintiff. 

of        <                                      vs. 
1851.     (  Fraser, • Defendant, 


Held  :— That  a  party  is  not  liable  to 
be  impleaded  or  sued  in  damages  by 
reason  of  words  spoken  in  the  coarse 
of  evidence  by  him  given  as  a  witness 
under  examination  in  a  Court  of  Justice. 


Jugé  : — Qu'une  personne  ne  peut 
être  poursuivie  pour  dommages  à  rai- 
son de  paroles  par  elle  prononcées  en 
rendant  témoignage  devant  une  Cour 
de  Justice. 


Judgment  rendered  7th  January,  1851. 

Action  for  verbal  slander,  alleged  to  have  been  uttered  in 
the  Court  of  Quarter  Sessions  at  Montreal,  in  the  course  of 
evidence  which  the  Defendant  was  giving  as  a  witness,  the 
words  complained  of  being  to  the  effect  that  the  Plaintiff 
"  ét^t  un  malhonnête  honune  ;  qu'il  était  capable  de  faire  un 
"  faux  serment  ;  que  lui,  le  Demandeur,  avait  juré  faux  deux 
"  fois  en  sa  présence  à  lui,  dit  Défendeur." 
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The  Defendant  pleaded,  and  it  appeared  that  the  words 
were  spoken  by  him  as  a  witness  in  the  Quarter  Sessions,  in 
a  cause  in  which  the  Plaintiff  was  complainant,  and  that 
they  had  been  elicited  chiefly  by  the  dross  examination  of 
the  witness  by  the"  Counsel  of  the  Complainant. 

Day,  Justice,  in  giving  the  judgment,  said  :  There  is  no 
doubt  that  the  exception  pleaded  is  sufficient  in  law,  and 
sufficiently  proved  to  exempt  the  Defendant  from  responsi- 
bility in  damages.  I  am  of  opinion  that  a  witness  is  never 
liable  in  damages  for  what  he  says  in  that  capacity.  The 
law  protects  him  in  this  respect.  If  he  swears  falsely  he  is 
liable  to  be  indicted  for  perjury,  but  cannot  be  held  liable  in 
damages.  (1) 

MoNDELET,  Justice,  concurring  in  the  judgment  :  I  dissent 
from  the  broad  general  principle  laid  down  by  the  President 
of  the  Court.  I  cannot  go  so  far  as  to  say  that  a  witness  may 
say  anything  he  likes  in  the  witness  box,  without  punish- 
ment. Any  man  who  with  malice  causes  injury  to  his 
neighbour  is  responsible  for  the  injury  he  causes.  To  main- 
tain the  contrary  would  be  most  dangerous.  A  witness 
should  not  take  advantage  of  his  position  to  defame.  If  he 
becomes  "  cLCcusateur  malicieux^^  \e  is  responsible. 

The  following  is  the  Judgment  : — 

"  Considering  that  the  words  in  the  Plaintiff's  declaration 
>^  set  forth  and  complained  of,  were,  in  so  far  as  the  same 
'^  are  proved  to  have  been  spoken  by  the  Defendant,  so  spoken 
^^  in  the  course  of  evidence  by  him  given  as  a  witness  under 
"  examination  in  a  Court  of  Justice,  and  that  by  law  he  is 
"  not  liable  to  be  impleaded  or  sued  in  damages  by  reason 
"  thereof,  doth  dismiss  the  said  action  with  costs. 

OuiMET,  A.  &  6.  for  Plaintiff. 
Bethunb  &  DuNKiN,  for  Defendant. 

(1)  Bacon's  Abridg;t.    vbo.  Slander,  p.   284  :— Comyn^s   Dur.    p.  389  :^ 
6  Palloz  JDi«t  General  Supplement,  ybo.  Presse,  Nos.  5, 20  et  28. 
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SUPERIOR  COURT— MONTREAL. 
Before  Day  &  Mondelet,  Jjistices. 
No.  15.  (Wrioleit, Plaintiff. 


Of 

»2.     ( 


1852 


vs. 


Tucker,.  • . .  1 Defendant. 


Held  : — That  when  an  ohjection  has 
Veen  taken  at  Enquête  and  maintained, 
and  the  opposing  attorney  has  proceed- 
ed with  the  examination  of  the  witness, 
and  the  deposition  has  heen  closed  with- 
out any  reserve,  the  Court  will  not 
afterwards  entertain  a  motion  to  revise 
the  raliag  of  the  Judge  at  Enquête. 


Jugé  : — Que  lorsqu'une  ohjection  à 
l'Enquête  a  été  décidée  et  maintenue, 
et  que  la  partie  adverse  a  procédé  à 
l'examen  ou  témoin,  et  que  la  deposi- 
tion a  été  close  sans  aucune  réserve,  la 
Cour  ne  recevra  pas  une  motion  pour 
réviser  la  décision  du  Juge  donnée  & 
l'Enquôte. 


Judgment  rendered  23d  November,  1852. 


Motion  to  revise  a  ruling  9X  Enquête. 

Plaintiff's  Attorney  had  put  a  question  to  a  witness, 
which  v^as  objected  to,  and  the  objection  maintained  ; 
whereupon  he  proceeded  with  the  examination  of  the  witness, 
whose  deposition  was  afterwards  closed  without  any  reser- 
vation. He  now  moved  to  revise  the  order  of  the  Judge  at 
Enquête. 

Per  Curiam.  The  motion  comes  too  late.  The  deposi- 
tion being  closed,  the  witness  is  out  of  the  hands  of  the 
Court.  The  Plaintiff's  Counsel  should  have  stopped  the 
examination,  or  reserved  his  right. 

The  following  is  the  judgment  : 

The  Court  having  heard  the  parties  by  their  Counsel  upon 
the  motion  of  the  Plaintiff  of  9th  November  instant,  that  the 
Cofort  do  reverse  die  ruling  in  this  cause  made  and  rendered, 
by  the  Judge  presiding  at  Enquête  Sittings,  on  the  6th  No- 
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vember  instant,  maintaining  the  objection  made  and  taken  by 
and  on  behalf  of  the  Defendant  at  and  upon  the  examination 
in  chief  of  Edward  T.  Taylor,  a  witness  produced  and 
examined  in  this  cause  on  behalf  of  the  Plaintiff,  to  the 
question  in  the  said  motion  set  forth,  examined  the  proceed- 
ings and  deliberated  ;  considering  that  the  examination  of  the 
said  witness  hath  been  completed,  and  his  deposition  finally 
closed,  without  the  reservation  of  any  right  to  the  further 
examination  of  the  said  witness  upon  the  question  in  the  said 
motion  specified,  doth  reject  the  said  motion. 


Mackat  and  Austin,  for  Plaintiff. 
BfiTHUNjB  and  Dunkin,  for  Defendant. 


SUPERIOR  COURT— ItfONTREAL. 

Before  Day  and  Smith,  Justices. 


No.  2676. 

of 

1852. 


The  British  American  Land  Cobcpant, 

Plaintiffs. 
vs. 
Stimpson, Defendani. 


In  an  action  efC\revendicaiwn  agaixut 
an  individual,  who  has  taken  timber  off 
iinU  lands  without  authori^,  the  Plain- 
tiffs sufficiently  establisn  their  pro- 
prietorship by  odes  of  possession  of  the 
land  at  different  times,  without  produ- 
cing title  deeds. 


Sur  demande  en  revendication  contre 
un  individu  qui  a  coupé  du  bois  sans 
autorisation,  sur  des  terres  incultes,  les 
Demandeurs  établissent  suffisanmient 
leur  droit  de  propriété  en  prouvant  des 
actes  de  possession  en  différents  tempt, 
sans  produire  de  titres. 


Judgment  rendered  16th  March,  1852. 


This  was  an  action  commenced  in  April,  1851,  by  a  saisie 
revendication  of  68  trees  of  pine  timber,  converted  into  logs^ 
alleged  by  the  Plaintiffs  to  be  their  property  and  unlawfully 
in  the  possession  of  the  Defendant. 
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The  declaration  alleged  the  possession  of  the  Plaintiffs  at 
the  time  of  the  institution  of  the  action  and  for  upwards  of 
thirty  years  before,  of  lots  1  and  10  in  the  8th  range  of  lots 
in  the  Township  of  Roxton,  that  the  Defendant  had,  within 
six  months  before  the  action  commenced,  without  authority, 
cut  and  removed  68  trees  from  these  lots  :  that  by  the  cutting 
and  removal  of  the  trees,  the  Plaintiffs  had  suffered  £25  Cy., 
of  damages  over  and  above  the  value  of  the  trees. 

Beside^  the  ordinary  conclusions  of  a  declaration  en  saisie 
revendiccMaUy  the  declaration  prayed  that  the  Defendant 
might  be  condemned  to  pay  £25,  for  damages,  and  in  default 
of  his  giving  up  the  trees  that  he  might  be  condenmed  to 
pay  £68,  as  the  value  of  the  trees,  besides  the  damages. 

The  Defendant,  by  a  first  plea,  denied  that  the  Plaintiffs 
were  possessed  of  the  land,  or  that  he  cut  the  trees  on  these 
lots,  and  further  averred  that  he  purchased  the  trees  in  good 
faith  from  divers  parties  in  Roxton,  and  had  paid  the  full 
market  price,  and  that  the  trees  were  worth  £10  Cy.,  and  no 
more,  second  plea  was  a  défense  au  fonds  en  fait, 

The  Plaintiffs'  answers  were  general. 

In  evidence  it  appeared  that  the  land  from  which  the  trees 
had  been  taken  was  wild,  and  the  Plaintiffs  had  no  title  to 
iile,  and  in  fact  no  letters  patent  had  ever  issued  from  the 
Crown  Lands  Department,  for  these  lots  :  but  the  proprietor- 
ship of  the  Plaintiffs  was  made  out  in  the  opinion  of  the 
Court  by  evidence  of  Acts  of  possession  during  eighteen 
years--all  tending  to  establish  the  presumption  that  they  were  • 
proprietors — ^by  a  survey  of  the  whole  range  having  been 
made  in  1844,  by  a  Surveyor  under  the  directions  of  the 
Plaintiffs — ^by  the  tenants  of  the  Plaintiffs  occupying  dif- 
ferent portions  of  the  range  under  the  survey — by  the  Plain- 
tif having  been  in  the  habit  of  advertising  these  lands  for 
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sale — ^by  their  paying  road  taxes — making  a  road  along  the 
range — selling  timber — interfering  with  trespassers — and 
getting  compensation  from  them.  (1) 

There  was  also  in  evidence  a  lease  by  the  Plaintiffs  of  a 
portion  of  lot  No.  1  to  a  farmer,  but  not  that  portion  on 
which  the  trespass  had  been  committed.  The  proprietorship 
of  lot  No.  10  was  further  shewn  by  a  lease  from  the  Plain- 
tiffs to  a  party  whom  in  fact  the  Defendant  had  employed  to 
supply  him  with  a  portion  of  the  timber. 

The  removal  of  the  trees  by  Stimpson  from  the  land  to 
his  Mill,  was  proved  by  several  men  who  had  worked 
for  him  during  the  winter  before  the  seizure,  drawing  timber 
from  different  wild  lands.  The  seizure  of  the  timber  was 
made  at  Stimpson's  Mill. 

The  Court  considered  that  the  Plaintiffs  had  sufficiently 
alleged  and  proved  possession.  They  also  held  the  Defen- 
dant to  be  in  bad  faith,  although  he  had  bought  the  logs 
from  third  parties  as  was  proved,  and  condenmed  him  to 
deliver  up  the  logs  and  further  to  pay  £10  for  damages  done 
the  land,  and  in  default  of  his  giving  up  the  logs,  to  pay 
£27  3  9  (or  3s  9d  each  log)  as  their  value,  beside,  £10  for 
damages  and  cost  of  suit. 

Judgment  not  motivé. 

Torrance,  F.  W.,  for  Plaintiffs. 
Drummond  and  Loranoer,  for  Defendant. 


(1)  As  to  what  are  acta  of  pomeMîon  Vide  Merlin  Rep.  veibo  Compkinte 
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SUPERIOR  COURT.— MONTREAL. 

Before  Dat,  Smith  and  Mondelbt,  Jastices. 

•  • 

Ez  Parte — ^Wôodhousb. 

and 
Ez  Parte — Hogue,  Petitioners  for  Writs  of 

Certiorari. 


Held  : — That  a  conviction  under  the 
Uth  and  15th  Vict.  Cap.  100,  for  re< 
tailing  spirituous  liquors,  and  not  al- 
leging it  to  have  been  done  ''  without  a 
license,"  discloses  no  offence,  and 
cuDot  be  sustained. 


Jugé  : — Qu*une  condamnation  sous 
l'opération  du  Statut  des  14e  et  15e 
Vict  Cap.  100,  pour  avoir  détaillé  des 
liqueurs  spiritueuses,  lorsque  l'accusa- 
tion ne  porte  pas  que  cette  vente  a  eu 
lieu  sans  licence,  n'établit  aucune 
offense,  et  ne  peut  être  maintenue. 


Judgment  rendered  2nd  December,  1852. 


Writs  of  Certiorari  had  been  issued  in  these  cases  to  re- 
move the  convictions  pronounced  against  the  Applicants, 
under  the  provisions  of  the  14th  and  15th  Vict.,  Ch.  100. 
Several  reasons  were  urged  in  support  of  the  rule  to  quash 
the  convictions,  and  amongst  others  that  in  the  convictions 
the  offence  of  retailing  spirituous  liquors  was  not  alleged  to 
have  been  "  without  license." 

Day,  Justice: — These  convictions  do  not  disclose  any 
offence.  The  omission  of  the  words  "  without  a  license  "  is 
fatal,  as  these  words  are  essential  to  constitute  the  retailing 
of  spirituous  liquors  an  offence  under  the  Statute.  The  con- 
victions are  quashed. 
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SUPERIOR  COURT— MONTREAL, 

Nos.  412  &  658  C  Ex  parte — ^Hogue, 
of  <  and 

1852.  (  MONETTE   DIT   BeLLEHUMEUR. 


Held  : — That  certainly  and  precision 
are  required  in  the  statement  and  des- 
cription of  an  offence  under  a  penal 
statute,  and  that  an  information  char- 
ging several  offences  in  the  ditjunctive 
18  bad. 

Also,  That  the  confession  of  the  De- 
fendant to  an  information,  defective  in 
the  above  particulars,  will  not  aid  or 
cure  this  defect,  and  no  conviction  can 
be  pronounced. 

Also,  That  the  conviction  must  be  of 
the  offence  charged  in  the  information, 
and  not  of  a  different  offence,  or  of  se- 
veral offences  in  the  conjunctive  charged 
in  the  dwunctive* 

Also,  That  a  conviction  adjudging 
theDefendant  to  be  guilty  of  the  severad 
offences  therein  enumerated,  and  con- 
denming  him  "  for  his  said  offence  "  to 
pay  but  one  penalty  is  bad. 


Jugé  : — ^Que  I'aecusation  d'une  offense 
sous  l'opération  d'un  statut  pénal  doit 
être  réoigée  d'une  manière  certaine  et 
précise,  et  qu'une  accusation  de  di- 
verses offenses,  sous  une  forme  disjonc- 
tive  est  vicieuse. 

Aussi,  Que  la  confession  du  Défen- 
deur, sur  une  accusation  entachée  de  cei 
délectuosités,  ne  peut  couvrir  le  défont, 
et  qu'aucune  sentence  ne  peut  être  pro- 
noncée. 

Aussi,  Que  la  condanmation  ne  peut- 
être  que  pour  l'oflfense  portée  dans 
l'accusation,  et  non  pour  une  autre,  ou 
pour  d'autres  offenses  énoncées  avec  la 
disjoncUve. 

Aussi,  Qu'une  condanmation  portant 
qu'un  Défendeur  est  coupable  de  pln- 
•îeurs  offenses  y  détaillées,  etlui  inâi- 
geant  "  pour  la  dite  offence  "  une  seule 
pénalité,  est  vicieuse. 


Judgment  rendered  2d  December,  1852. 


In  these  cases,  the  informations  and  convictions  were  the 
same,  for  the  offence  of  retailing  liquors  without  a  license. 
The  Defendants  were  severally  charged  in  the  information 
with  having  "  le  ou  vers  le  31  Juillet  dernier,  et  en  diffé- 
*'  rents  temps  avant  et  depuis,  vendu  ou  troqué  en  détail  de 
"  Peau  de  vie,  rum,  wiskey  ou  autres  liqueurs  spiritueuses, 
"  ou  autres  liqueurs  vineuses  et  fermentées,  ou  aura  fait 
"  vendre  et  détailler  dans  la  maison,  dépendances  par  lui 
"  occupées,  dans  la  dite  ville  de  St.  Hyacinthe,  en  détail, 
"  contmirement  aux  dispositions  du  Statut  fait  et  passé  à  cet 
"  égard,  et  sans  licence  à  cet  effet." 

On  the  day  assigned  in  the  informations,  the  Defendants 
appeared  before  the  Justice's  Court  at  St.  Hyacinthe,  and 
confessed  judgment,  and  were  thereupon  condenmed  to  pay 
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the  several  sums  of  £12  10s  for  penalty,  with  costs  to  the 
Informer. 

The  convictions  set  forth  that  the  Defendant  "  est  trouvé 
'^  coupable  sur  sa  propre  confession  à  raison  de  ce  que  le 

^'  dit a,  en  la  ville  de  St.  Hyacinthe,  dans  le 

"  dit  district,  le  ou  vers  le  31  Juillet  dernier,  et  en  différents 
"  temps  avant  et  depuis,  vendu,  troqué  en  détail  de  Peau-de- 
"  vie,  rum,  wiskey,  et  autres  liqueurs  spiritueuses,  vineuses 
"  et  fermentées,  et  en  a  fait  vendre  en  détail  dans  la  maison 
"  et  dépendances  par  lui  occupées  dans  la  dite  ville  de  St, 
"  Hyacinthe,  sans  avoir  de  licence  à  cet  effet." 

The  Defendants  moved,  in  the  case  of  Hogue,  to  quash, 
and  in  the  case  of  Bellehumeur  for  a  Writ  of  certiorari^  to 
issue. 

Dat,  Justice  : — These  cases  have  been  put  before  the 
Court  with  a  great  deal  of  ability,  and  the  whole  law  bearing 
on  certiorari  has  been  prepared  and  sent  up.  The  difficulty 
which  strack  us  at  first  was  the  confession.  On  looking  into 
the  cases,  however,  we  entertain  no  doubt  the  convictions 
must  be  quashed,  tt  is  hardly  possible,  indeed,  to  imagine 
cases  where  the  informalities  are  greater.  Taking  up  the 
ease  of  Hogue,  we  find  that  instead  of  charging  one  specific 
offence,  the  words  of  the  Statute  have  been  copied  into  the 
information,  and  the  Defendant  is  charged  with  having  sold 
by  retail  "  brandy,  rum,  whisky,  or  other  spirituous  liquors, 
"  or  other  vinous  or  fermented  liquors,  or  shall  have  caused 
"  the  same  to  be  sold,  &c."  It  would  be  very  difficult  to 
analyze  such  an  information,  or  say  how  many  offences  are 
charged.  If  under  these  cmjumstances  the  Defendant  had 
confessed  judgment  on  one  point,  the  Court  might  have  felt 
incHned  to  maintain  the  conviction,  but  no,  he  has  come  up 
and  confessed  judgment  generally,  not  that  he  was  guilty  of 
one  of  the  offences  charged,  but  that  he  was  guilty  of  aU. 
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The  conviction,  moreover,  is  as  faulty  as  the  information. 
It  sets  out  that  on  such  a  day  the  Defendant  had  been  found 
guilty  on  his  own  confession  of  having  retailed  ^^  brandy, 
nun,  wisky,  and  other  spirituous,  vinous  cmd  fermented 
liquors,  and  of  having  caused  to  be  sold,  &c.,"  putting  in  the 
conjunctive  all  the  offences  charged  in  the  disjunctive  in  the 
information.  Although  a  wide  latitude  might  be  allowed  in 
legal  pleadings,  a  conviction  must  state  precisely  what  legal 
ofience  has  been  committed  ;  but  this  conviction  goes  on  to 
say,  that  "  for  this  offence,"  "  la  dite  contravention  "  without 
shewing  which  offence,  the  Defendant  is  condemned  to  pay 
a  penalty  of  £12  10s.  These  are  not  the  only  defects  of  the 
proceedings  ;  there  are  others  of  a  minor  character,  which  it 
is  not  necessary  to  refer  to.  The  convictions  must  be  quashed. 
The  information  is  bad,  and  the  conviction  worse.  It  is  to 
be  regretted  that  more  care  is  not  taken  by  Magistrates  in 
drawing  up  their  proceedings.  In  this  case,  as  in  many 
others,  the  provisions  of  the  law  are  set  aside  by  the  inge- 
nuity of  Counsel.  This  ought  not  to  be.  If  the  parties  most 
interested  would  employ  competent  Counsel  to  draw  up  the 
necessary  forms  for  them  in  one  case,  it  would  serve  as  a 
model  for  all  future  proceedings,  and  prevent  the  failure  of 
justice  as  now  so  firequently  exhibited. 

In  the  case  of  Hogue,  the  conviction  was  quashed,  and  in 
that  of  Bellehumeur  the  Writ  ordered  to  issue.  (1) 

Carter,  for  Applicants. 
Laframboise,  Attomey,  for  Prosecutor. 
CouRsoL  and  Pommimville,  Counsel. 


156, 

tion,  .  .  ,         

King:— 7  Dow  and  Ry.  p.  861.  R.  vs.  North  :— 6  Dow  and  Ry.  p.  144,  P.  vs. 
Salomons  :— 1  Terra  Kep.  p.  251,  R.  vs.  Hill  :— 2  Ld.  Raymond,  1415. 
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COUR  DU  BANC  DE  LA  REINE. 
En  Appel. 


I   MONTREAL. 


Présents  :  Snt  Jamxs  Stuart,  Baronet,  Juge  en  Chef, 
RoLLAJVD,  Pakst  et  Atlwiit,  Juges. 

Ntk, AppéUmt. 

et 
CohxvLzetal Intimés. 


Jugé,  Que  la  copie,  faite  par  un  Regis* 
trmteor,  d'un  acte  de  vente  d'immeuble, 
enr^istré  dans  son  bureau,  ne  fait  pas 
preure  de  telle  vente  dans  une  action 
nypothécaire  contre  l'acqu6reur  de  cet 
immeuble. 


Held,  That  a  copy,  '"delivered  by 
a  Registrar,  of  a  Deed  of  Sale  of  à  real 
estate  deposited  in  his  office  for  regis- 
tration, is  no  evidence  of  such  sale  in  an 
hypothecary  action  against  the  purcha* 
ser. 


Jugement  12  Octobre,  1852. 

L'Action  était  portée,  en  la  Cour  Supérieure  à  Montréal,  par 
les  Intimés  contre  l'Appelant  en  déclaration  d'hypothèque,  et  la 
procédure  faite  ex  parte,  l'Appelant  n'ayant  pas  plaidé  à 
l'action.  Pour  prouver  la  possession,  à  titre  de  propriétaire, 
de  l'immeuble  ^hypothéqué,  les  Intimés  filèrent  une  copie, 
certifiée  parole  Registrateur,  d'un  document  produit  à^son 
bureau  et  enregistré,  et  ce  document  était  une  copie  notariée 
d'un  acte  de  vente  faite  au  Défendeur,  l'Appelant,  parle  débi- 
teur des  Demandeurs.  La  Cour  Inférieure  donna  jugement 
contre  le  Défendeur  ex  parte.  Contre  cette  décision  l'Appe- 
lant se  pourvut  en  appel,  et  dans  son  factum  il  alléguait,  au 
soutien  de  son  recours,  que  pour  justifier  un  jugement  contre 
lui,  deux  choses  étaient  nécessaires. 

lo.  L'existence  d'une  dette  portant  hypothèque  sur  l'im- 
meuble en  question. 

So.  La  possession  de  cet  immeuble  par  l'Appelant  à 
l'époque  de  l'assignation. 

Qu'en  supposant  que  le  premier  point  fût  établi,  le  second 
^  l'était  pas,  et  les  Intimés  n'avaient  pas  essayé  de  le 
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prouver.  Que  la  seule  preuve  au  dossier  résultait  de  deux' 
documents,  savoir  :  lo.  une  obligation  par  un  nommé  Wilson 
aux  Intimés  ;  2o.  une  vente  par  Wilson  à  Nye.  L'Appelant 
soutenait  qu'il  fallait  une  preuve  de  sa  possession  matérielle 
au  temps  de  l'action.  Lors  de  la  plaidoirie  à  l'audience  les 
Intimés  répendirent  qu'à  défaut  de  dénégation  spéciale  de 
ces  faits,  ils  devaient  être  censés  admis,  et  que  d'ailleurs  la 
production  du  titre  d'acquisition  de  l'Appelant  faisaitretomber 
sur  ce  dernier  l'obligation  d'alléguer  et  prouver  qu'il  avait 
cessé  de  posséder  en  vertu  de  ce  titre.  (1) 

Sir  James  Stuart,  J.  en  C,  après  avoir  énoncé  la  nature  de 
la  demande,  ajouta  :  Cette  action  était  basée  sur  l'allégué  que 
l'Appelant  était  en  possession,  à  titre  de  propriétaire,  de 
l'immeuble  en  question,  et,  pour  le  prouver,  on  produit  une 
copie  d'un  acte  de  vente  à  Nye.  La  Cour  Inférieure  l'a  con- 
sidéré comme  une  présomption  légale  de  la  possession  du 
Défendeur.  Il  n'y  a  aucune  autre  preuve  que  ce  document. 
Cependant  on  a  trouvé  que  ce  papier  ne  faisait  aucune  preuve 
lé^e,  ce  n'est  que  la  copie  d'une  copie  faîte  par  le  Rcgistra- 
teursur  son  registre.  Le  fait  essentiel  se  trouve  donc  dénué 
de  preuve,  et  le  jugement  doit  être  renversé. 

Rolland,  J.  dissenttenie.  Le  jugement,  que  la  majorité  de 
cette  Cour  infirme,  était  fondé  sur  une  preuve  qui  atoujours  été 
admise  dans  les  tribunaux  du  Bas-Canada  à  ma  connais^ 
sance.  On  a  tonjonzrs  jugé  que  la  production  du  titre  d'ac- 
quisition  était  une  preuve  suffisante  de  la  possessic»!  du 
détenteur  assigné  en  déclaration  d'hypothèque.  La  posses- 
sion qu'il  faut  établir  est  la  possession  civile  et  non  la  posses- 
sion matérielle,  et  cette  possession  est  suffisamment  prouvée. 
Le  défaut  signalé  ici  n'a  pas  été  invoqué  par  l'Appelant  et 
n'a  été  découvert  que  dans  le  délibéré.    Il  est  bien  vrai 


(1)  3  Traplonf .  PrivU  :  et  Hyp  :  no.  784  Bîm  î— 2  Pigeaq  pp.  191,  594  :— Diet  5 
f)€  màox  rhOf  Hypothèque  p.  842  no,  8. 
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qiiHine  copie  de  copie  ne  peut  faire  preuve  dans  certains  cas  ; 
mais  je  pense  qu'ici  on  devait  l'admettre,  car  c'est  la  copie 
d'an  acte  enregistré  par  l'Appelant  lui-même.  Il  aurait  .dû  y 
répondre  ;  noh,ils'estcbntenté'de  nier  tous  les  allégués.  D'après 
le  statut  de  la  13  Vie.  et  la  décision  dans  la  cause  de  .Coi4>s 
et  Copps,  le  Défendeur  n'ayant  pas  nié  spécialement  cette 
possession,  nous  devons  la  considérer  comme  admise,  et  la 
preuve,  suivant  moi,  est  sufiteante. 

Voici  le  considérant  du  jugement  : 

Considering  that  there  is  no  legal  proof,  of  record  in  this 
cause,  that  Thomas  Wilson,  named  in  the  declaration  of  the 
Respondents  in  the  Court  below,  ever  sold  the  lot  of  land  in 
question  in  this  cause  to  the  AppeUant,  as  alleged  in  the  said 
declaration,  and  that  there  is  no  evidence  to  establish  that 
the  Appellant  was  in  possession  of  the  said  lot  of  land  before 
and  at  the  time  of  the  institution  of  this  action,  and  consider- 
ing, therefore,  that  there  is  manifest  error  in  the  judgment  of 
the  Court  below,  the  judgment  is  reversed  and  the  action  dis- 
missed with  costs. 

Stuart,  H.,  for  Appellant. 
Ross  and  Moitk,  for  Respondent. 
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SUPERIOR  COURT.— QUEBEC. 

Before,  BAcq,wr  and  Dotal,  Justices. 

No.  1490)Whitlt PlainUff. 

of       >                                    vs. 
1 85S.     )  RouRKK Defendant. 


Held,  That  the  2  Geo.  IV.  c.  2, 
rêquiring  that  the  Plaintiff^  residing  in 
Upper  Canada,  hefore  obtaining  a  capiat, 
■honld  awear  that  his  debtor,  also  resi- 
ding in  Upper  Canada,  has  no  property 
there,  oat  of  the  proceeds  of  which  he 
ran  reasonably  expect  to  be  paid,  is 
virtoally  repealed  by  the  8.  Vict.  c.  48 
&  12  Vic  c.  42,  which  are  general  laws 
•|ypl]ring  to  both  sections  of  the  Pro- 
▼uce. 


Jugé,  Que  la  2  Geo.  IV.  c.  2,  qui 
exige  qn'on  Demandear,  résidant  dans 
le  Haut-Canada,  jnre  one  son  débiteur, 
résidant  anssi'^dans  le  Haut-Canada,  n'a 
point  de  propriétés  là,  sur  le  produit  des» 
ôuelles  ilpuisse  raisonnablement  espérer 
de  se  faire  payer,  avant  d'obtenir  un 
capias,  est  virtuellement  rappelée  parla 
8  Vie.  c  48,  et  la  12  Vice.  42  qm  sont 
des  lois  générales  qui  s'appliqnent  aux 
deux  sections  de  la  Province. 


Judgment  rendered  8th  September,  1852.     ' 

This  action  was  commenced  by  a  Capias  ad  respondendum^ 
the  parties  being  both  residents  of  Upper  Canada.  The  De- 
fendant moved  to  quash  the  Capias^  because  ^^  the  Plaintiff 
and  Defendant  were  residents  of  Upper  Canada,  [and  the 
Plaintiff  had  not  sworn  that  the  Defendant  had  no  property 
in  Upper  Canada  out  of  which  he  could  reasonably  expect 
to  be  paid  his  debt,''  according  to  the  provisions  of  the 
2  Geo.  IV.  c.  2,  s.  3. 

Per  curiam  :  The  8  Vic.  c.  48,  and  12  Vic.  c.  42,  are 
general  laws  applying  to  both  Sections  of  the  Province, 
as  well  to  Lower  as  to  Upper  Canada,  which  have  vir- 
tually repealed  the  2  Geo.  IV.  c.  2  :  and  which  render 
it  unnecessary  for  a  party  to  swear  that  his  debtor  has  no  lands 
in  Upper  Canada,  in  order  to  obtain  a  writ  of  Capias. 

Rule  discharged. 

Andrews  and  Cabipbbll,  for  Plaintiff. 
Alletn,  for  Defendant. 
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QUEEN'S  BENCH, 
Appjbal  Side. 


DISTRICT  OP  MONTREAL. 


Before  Sir  James  Stuart,  Bart.  Chief  Justice,  Rolland^ 
Pan£t  and  Atlwiv,  Justices. 

McTatish, •  • Appellant 

aad 
Ptke,  &  al • Respondents. 


Meld:— 1.  Tkat  the  widow,  being 
aeized  with  all  the  property  of  the 
community,  may  and  is  bound  to  pro- 
ceed to  the  inventory,  and  that  an  ac- 
tion to  that  effect  is  unnecessary  and 
uncalled  for. 

2.  In  an  action  by  the  widow  for  a 
division,  portage  of  the  co]iufi«fiatt(^ , 
the  minors,' issue  of  the  marriage,  must 
be  represented  by  a  Tutor  ad  hoc  spe- 
cially appointed  to  answer  such  demand 


n  partage. 
What  IS  1 


:  IS  the  law  regulating  the  rights 
of  the  parties  contracting  a  marriage, 
the  husband  residing  at  Abbitibbi,  a 
Post  in  the  Hudson^s  Bay  Company's 
Territories,  and  coming  to  Lower  Cana- 
da where  he  is  married  with  a  person 
domiciled  therein,  and  returning  with 
her  to  Abbitibbi  1 


Jugé:  1.  Que  la  veuve,  étant  saisie 
de  tous  les  biens  de  la  communauté, 
peut  et  doit  procéder  à  l'inventaire,  et 
qu'une  action  par  elle  à  cette  fin  eft 
absolument  inutile. 

2.  Dans  une  demande  en  partage  de 
la  communauté  par  la  veuve,  les  mi- 
neurs, issus  du  mariage,  doivent  'être 
représentés  par  un  tuteur  ad  hoc, 
nommé  spécialement  pour  répondre  A 
la  demande  en  partage. 

Quelle  loi  doit  régler  les  droits  des 
conjoints  (fains  le  cas  où  le  mari  rési- 
dant à  Abbitibbi,  un  Poste  dans  les 
Territoires  de  la  Compagnie  de  la  Baie 
d'Hudson,  vient  dans  le  Bas-Canada  où 
il  se  marie  avec  une  personne  y  domi- 
ciliée, et  retourne  avec  elle  à  Abbi* 
tibbiî 


Judgment  rendered  in  February,  185S. 

The  facts  of  the  case  are  as  follows  :  The  late  Thomas 
Fraser,  a  native  of  Scotland,  left  that  Countiy  in  1803,  and 
came  to  Montreal,  where  he  entered  into  the  service  of  the 
North-west  Company,  and  was  sent  to  Abbitibbi  in  the  territo- 
ries now  belonging  to  the  Hudson's  Bay  Company.  In 
1821  the  North-west  Company  having  merged  in  the  Hud- 
son's Bay  Company,  Fraser  was  transferred  to  and  went 
into  the  employ  of  the  latter.  From  Abbitibbi  he  was  sent 
to  Temiscaming,  which  is  within  the.  limits  of  Lower 
Canada,  and  was  afterwards  ordered  back  to  Abbitibbi, 
where  he  resided  until  his  death  in  1848.  In  the  year  1836, 
he  came  to  Montreal,  where  be  was  married  to  the  Appellant, 
and  took  her  to  AbbitibbL    There  he  remained  with  his 
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wife  in  the  Fort  or  Building  provided  by  the  Com- 
pany for  its  officer.  In  the  years  1841  and  1843,  he  purchased 
two  farms  in  Lower  Canada,  where  he  intended  to  settle 
when  he  would  leave  the  service  of  the  Company. 

On  the  20th  September  1847,  he  made  his  will  at 
Montreal  before  a  Notary  and  witnesses,  wherein  and 
whereby  he  willed  and  bequeathed  all  his  property  as  if  no 
communauté  had  existed,  leaving  the  Appellant  his  usufiruc- 
tuaiy  legatee  and  his  minor  children  his  universal  proprietary 
legatees. 

The  Appellant  was  appointed  Tutrix  to  her  minor  children, 
and  Robertson,  one  of  the  Respondents,  Sub-tutor.  This  lat- 
ter refusing  to  consent  to  the  taking  of  an  inventory  of  the 
property,  whereof  the  said  Fraser  was  possessed  at  his  death 
as  representing  a  communauté  between  the  said  late  Fraser  and 
the  Appellant,  she  caused  the  Respondent  Py  ke  to  be  appointed 
Tutor  ad  hoc  to  the  said  minor  children  for  "the  purpose  of  pro- 
tectiag  the  rights,interests  and  claims  of  the  said  minors,under 
the  said  last  will  and  testament  of  their  late  father,'^  against  the 
alleged  claims  of  the  Tutrix  in  her  petition,  and  to  defend  the 
suit  and  action  to  be  brought  by  her  to  establish  her  right  as 
commune  en  biens,  and  on  his  refusal  to  proceed  to  the  said 
inventory  she  instituted  the  action  in  which  this  appeal  has 
taken  place,  and  alleging  thereby  that  a  communatUé  de  biens 
existed  between  her  and  the  said  late  Fraser,  according  \o  the 
laws  of  Lower  Canada,  she  prayed  as  "  having  been  commune 
**  en  biens  with  the  said  late  Thomas  Fmser,  her  husband,  de 
^^  ceased,  that  she  should  be  declared  entitled  to  have  and  de- 
*^  mand  the  just  half  or  moiety  of  all  the  property  or  effects  as 
"  well  moveable  as  immoveable,  which  composed  the  said 
"  community  of  property,  communauté  de  biens,  which  existed 
*^  between  the  said  Plaintiff  and  the  said  late  Thomas  Fraser 
<«  as  aforesaid,  to  be  by  her  enjoyed  and  disposed  of  as  'her 
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**  own  property,  to  her  of  rigbt  belonging,  and  farther  the  said 
*'  Plaintiff  prayed  that,  immediately  or  within  such  delay  as 
^^  the  Court  should  see  fit  to  order,  a  legal  and  regular  inven- 
*'  toiy  of  all  the  goods,  property  and  effects  left  by  the  said 
*'  late  Thomas  Fraser,  and  particularly  of  those  which  com- 
^^  posed  the  said  community  of  property,  should  be  made,  and 
**  that  the  said  inventory  should  be  proceeded  with,  as  well 
^^  in  the  presence  as  in  the  absence  of  the  said  Defendants,  in 
'^  their  said  capacity,  they  being  first  duly  notified  to  assist  at 
^^  the  execution  of  such  'inventory,  to  the  end  that,  upon  the 
*'  said  inventoiy,  a  division  or  partage  might  be  declared, 
"  ordered  and  decreed,  and  further  that,  by  the  judgment,  so 
^^  much  of  the  said  last  will  and  testament  of  the  said  late 
"  Thomas  Fraser  as  purports  to  will  and  bequeath  the  part  or 
"  portion  of  the  Plaintiff,  as  having  been  commune  en  Mens 
"  in  the  said  real  and  personal  property,  be  declared  null  and 
"  void  and  of  no  effect,"  and  further  that  a  partition  of  the 
property  which  composed  the  said  community  be  made  in 
such  manner  that  one  just  half  or  moiety  thereof  may  be 
allotted  and  assigned  to  the  Plaintiff  as  proprietor  thereof, 
and  that  the  other  half  be  allotted  to  her,  as  well  in  her  qua- 
lity of  usufructuary  legatee  of  the  said  Thomas  Fraser,  as  in 
her  capacity  of  Tutrix  to  the  said  minor  children,  for  her.  and  ' 
their  use  and  benefit,  and  praying  also  for  a  Licitation  of 
such  part  of  the  real  property  as  could  not  be  divided.  ^ 

The  only  plea  set  up  by  the  Defendants  avers  that  the  said 
Thomas  Fraser  ahd  the  Appellant  were  married  in  Lower 
Canada,  during  a  temporary  visit  of  the  said  Fraser  to  the 
Province  of  Lower  Canada,  she  then  being  resident  and 
domiciliated  at  Onslow,  where  the  marriage  was  solemnized 
without  any  contract  or  articles  of  agreement  of  marriage  being 
entered  into  by  them  for  the  regulation  of  their  property,  and 
the  said  Appellant  being  then  majeure  et  usante  de  ses  droits. 
That  at  the  time  of  the  said  marriage,  he  the  said  Thomas 
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Fraser  was  resident  and  domiciliated  in  a  Foreign  Country, 
to  wit  :  the  Hudson's  Bay  Company  Territories  out  of  the 
jurisdiction,  régime^  and  law  of  Lower  Canada,  and  where 
the  laws  of  England  prevail,  and  that  no  community,  com- 
Tjmrumté  de  biens^  could  have  taken  place  between  the  said 
Fraser  and  the  Appellant. 

The  parties  having  been  beard,  the  Superior  Court  com* 
posedof  the  Hon.  Justices  Smith,  Vanfelson  andC.  Mon- 
BSUBT  {dissentiente,)  rendered  the  following  judgment  : 

The  Court  &c.  ^^Considering  that  the  said  Plaintiff  hath 
failed  to  establish,  by  legal  evidence,  that,  at  the  time  of  her 
marriage  with  the  said  Thomas  Fraser,  he  the  said  Thomas 
Fraser  was  domiciliated  within  the  limits  of  the  heretofore 
Province  of  Lower  Canada,  or  in  any  way  within  the  juris- 
diction of  the  Courts  of  Lower  Canada,  and  considering  that 
the  said  Defendants  have  established,  by  legal  evidence,  that 
the  said  Thomas  Fraser,  at  the  time  of  his  said  marriage  with 
the  said  Flora  McTavish,  which  said  marriage  took  place  and 
was  celebrated  within  the  limits  of  this  Province  of  Lower 
Canada,  was  a  resident  and  domiciliated  at  Abbitibbi,  in  the 
heretofore  Province  of  Upper  Canada  and  without  the  limits  of 
the  said  Province  of  Lower  Canada,  and  that  the  said  Thomas 
Fraser,  after  his  said  marriage,  immediately  repaired  to,  with 
his  wife,  and  continued  to  reside  at  his  domicile  at  Abbitibbi 
aforesaid  until  the  time  of  his  death  ;  and  considering  also  that 
by  law,  the  law  of  the  domicile  of  the  parties,  at  the  timç  of 
their  marriage,  must  regulate  the  matrimonial  rights  of  the 
husband  and  wife,  and  not  the  laws  of  the  place  where  any 
real  property,  belonging  to  the  said  husband,  purchased  after 
the  marriage,  may  be  situated,  or  on  any  declaration  subse- 
quently made  by  the  husband  but  not  acted  upon  ;  and  con* 
sidering  that,  by  law  and  for  the  reasons  assigned,  no  com 
munity  of  property  was  created  between  the  said  late  Thomas 
Fraser  and  his  said  wife^  at  the  time  of  the  said  marriage, 
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although  the  said  marriage  was  celebrated  within  the  limits 
of  Lower  Canada,  doth  dismiss  the  said  action  with  costs. 

From  this  judgment  an  appeal  was  instituted  by  the  said 
Flora  McTavish)  and  the  following  grounds  were  urged  for 
maintaining  the  action  in  the  Court  below. 

lo.  That  the  late  Thomas  Fraser  had  abandoned  his 
domicile  of  origin.  (1) 

2o.  That  by  fifteen  years  residence  at  Temiscaming,  he 
had  acquired  a  domicile  of  choice  in  Lower  Canada.  (2) 

3o.  That  if  not,  he  was  without  any  domicile  :  his  temporary 
and  involuntary  residence  at  the  Fort  of  the  Hudson's  Bay 
Company,  without  the  intention  of  Temaining  there,  having 
none  of  the  legal  requisites  of  domicile.  (3) 

4o.  That  if  he  had  no  domicile,  then  the  law  of  the  wife's 
domicile  and  the  place  of  celebration  of  the  marriage  must 
govern.  (4) 

5o.  That  admitting  all  the  foregoing  propositions  to  be 
enoneoiis,  yet  as  regards  the  real  estate  in  Lower  Canada  it 
is  subject  to  the  community,  as  a  real  law,  and  liable  to  be 
partitioned  accordingly.  (5) 

The  Appellant,  in  support  of  these  pretensions,  cited  the 

authorities  to  be  found  in  the  notes. 

'  I  ■       I  I    ....■■..,   .       ,  ..        ly  II  . 

Authorities  cited  by  Appellant  : 

(1^  On  Irt  Ground.    PhiUinoore  on  Domirile,  pp.  123, 140, 141, 142, 143. 
(2)  On  2nd  ground.  3  Peters  Reports,  p.  171  :— <8  Cranck's  Reports,  p.  363:— 
1  Borge  on  Col.  law,  p.  41  :— Denixart  vbo.  Domicile,  Sect.  2  :— D'Argentré, 


Alt  449. 


18. 

{iMth  Ground.  Odier,  Contrat  de  mariage,  p.  60  :— Pothier,  Com.  Art  Préli- 
minaire, Nos.  15  k  16  :— Lebrun,  Liv  1,  ch.  2,  No.  42. 

(6)  6th  Ground.  Surge  Col.  Law,  pp.  614,  5,  7, 8,  627  :^-3  Martin,  condensed 
Kep.  of  Louisiana,  670  to  677  -.—Story's  conflict  of  laws,  np.  142  to  148  •-— 
Renuston,  COTmunauté,  part  1,  ch.  4,  No.  36  :— Lebrun,  Communauté,  Uv."  1, 
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On  behalf  of  the  Respondents  were  also  cited  a  number 
of  authorities  upon  these  several  points  and  others  to  be 
equally  found  in  the  notes. 

1.  As  to  the  law  regulating  the  Communauté  and  the 
Domicile.  (1). 

2o.  The  Personal  Status  accompanies  the  individual 
wherever  he  goes.  (2) 

So.  The  personal  Status  applies  to  marriage  and  the  effects 
of  marriage,  quaint  aux  personnes  et  par  suite  quant  aux 
Hens.  (3) 


Authorities  cited  by  the  Respondents. 


^|X 


(1)  Communauté  de  Biens,  Statut  personnel: — ^Lebrun,  Com.  Liv.  1 1  ch.  2, 
M,  6,  7.  8  :— Arrêt  of  1544  De  Vicier  :— ArrÔtof  1549  dit  de  St.  Maur,  in 

_  apoH's  Vigier  :— Arrêt  of  1672  dit  de  Villebon  :— Conférence  des  Coutumes»  Tit. 
10,  p.  561  :— Arrêt  of  1596  de  Sarchant  Louet,  Let.  C.  No.  16  :— Anêtof  1640, 
de  Vannelles,  Portier  et  Kicard  en  l'Art  220  :— 1  Journal  des  Audiences,  No.  3, 
ch.  61  :— -Lebrun,  Com.,  p.  11,  par.  17,  in  fine  :— Bacquet,  Droits  de  Justice,  ch. 
21 ,  p.  209  :— Dumoulin,  Consult,  63  :— Boullenois,  lîissertations  6.  Questioa, 
pp.  111, 112,  351,  356  :— 1  Boullenois,  Traité  de  Personalilé,  pp.  737-8,  741, 
Obser.  29  :— Rep.  de  Jurisprud.  vbo.  Communauté  de  Biens,  p.   162,  §  1  :— 

1  Odier,  Contrat   de  mariage,  p.  55,  No.  45  :— Fœlix,  Droit  International, 

2  Edit.  No.  22,  p.  30,  No.  23,  p.  âl,  et  seq.  :— No.  30  p.  40,  No.  32,  p. 44, No.  33, 
p.  63,  No.  90,  p.  127,  see  citations  referred  to  in  support  of  the  Rule  in  p.  127  :-Paul 
VoéL  J}e  Stat.  Sect  9,  ch.  2,  No.  5  :--^ean  Voet  ad.  f,  tit  de  ritu.  nupt  No, 
85  :— Bacquet,  Droits  de  Justice,  ch.21,  Nos.  67  &seq: — Lebrun,  Cfommu- 
nauté  liv.  1 ,  ch.  2,  No.  38  &  seq  : — 1  Argou,  p.  95  .—-2  Argou,  p.  28  :— Pothier, 
Communauté,  Art  prelim.,  Nos.  1, 10 &  12  : — Rep.  de  Jurisj^^,  vbo.  Conventions 
Matrimoniales  §  2,  5  :  vbo.  Autorisation  Maritale  §  10,  No.  3  &  seq  :  vbo. 
Communauté  §  1.  No.  3. 

(2)  FcdUz,  p.  40,  No.  30,  p.  41  :— 1  Cochin,  pp.  154,  346  :— 1  BooUenoU,  Tit  1, 
ch.  3,  Obs.  9  et  10,  p.  152.  Obs.  12,  p.  172  :— 4  Toullier,No.  102,  p.  Ill,  in 
fine  : — 1  Prudhomme,  Traité  des  Personnes,  p.  82. 

(3)  Fœlix,  No.  90,  p.  137  :— Bacquet,  Droits  de  Justice,  ch.  21,  No.  67  et  seq.  p. 
208,  209,  210  et  Nos.  73,  74,  p.  211  et  212  :— Acte  de  Notoriété  of  4th  Apnl, 
1703  :— Boullenois,  Dissertations,  6  Quest  p.  112, 113  :— Boullenois,  Disserta- 
tions, 19  Quest  p.  251  :— 1  BouUenois  Traité,  Tit. 2,  ch.  5,  Obsers.  29,  pp.  750, 
751  :— 2  Boullenois  Traité,  Ob.  35,  pp.  260-1-2-4,  277 -.—Lebrun,  Commu* 
nauté,  liv.  1  ch.  2,  p.  15,  par.  37-8-9-41-2-6-8-9-61-52  :— Boucher  d'Areis, 
Gains  Nuptiaux,  p.  139,  No.  16,  pp.  146,  245-6  et  seq  :— 1  Argou,  n.  95  :— ât- 
Bage,  pp.  492-3,  Art  329  : — Repert  de  Jurisp.  vbo.  Autorisation  AUritale,  §  10, 
Nos,  3,  5  et  seq.  p.  614-7  :— Ibid.  vbo.  Convent  Matrim.,  §  2-  pp.  829, 830-2:— 
Ibid.  vbo.  Communauté  de  Biens,  §  1,  No.  3,  pp.  138-9, 164-5  :— Pothier,  Com- 
munauté, Art  Prélim.  Nos.  1, 10  et  12  :— 1  Journal  des  Audiences,  pp.  242-6, 
Vannelles'  case  :— 1  Despeisses,  part  1,  Tit  Marriage,  §  6,  No.  15  : — ^Auzaneti 
155,  Tit  10,  Art  220  :— D'Argentré  sur  PArt  218,  G.  C,  Nos.  15  et  16  :— 
Nouv.  Denizart,  vbo.  Domicile  Matrim.  p.  686,  No.  3,  6  2,  1  §  3  :— 1  Burgei 
p,  699,  600  &  aeq  :— Story,  189,190.1-2-3-8-9. 


.107 

4o.  That  the  teal  property  acquired  during  the  marriage  i» 
vrithm  the  rule  of  the  iStatus  as  well  as  the  meubles,  (ij 

So.  Change  pf  domicile  by  the  husband  cannot  alter  the 
/ights  of  the  parties  as  established  at  the  time  of  the 
marriage*  (2) 

60.  It  is  proper  to  observe  that,  by  the  domicile  pf  the 
husband,  is  to  be  understood  the  place  where  he  takes  his  w:i(e, 
and  settles  himself  inunediately  after  the  marriage  ;  it  is  the 
domicile  which  the  husband  and  wife  have  intended  to 
choose  (3) 

7o*  Place  of  residence,  time  of  residence  and  place  of 
death  aie  all  presumptive  constituents  of  domicile.  A  con- 
tinued residence  at  a  place  for  ten  years  establishes  domi- 
cile. (4 

80.  If  the  domicile  at  Abbitibbi  be  rejected  as  the  domicile 
ofThos.  Fraser,  then  his  domicile  of  origin  revives.  (5) 

The  Court  of  Queen's  Bench  having  heard  the  parties,  gave 
the  following  judgment  : 

"Considering  that  the  Appellant,  from  and  since  the  death 
of  her  husband,  has  been  and  now  is  solely  possessed  of 
all  and  every  the  estates  real  and  personal  whereof  her  said 

(n  Boacher  d'Argis,  p.  1 39  :— 1  Boullenois,  Traité,  p.  800,  Obf.  29  :<— Bacquet, 
ch.  21 /pp.  709  etseq.  : — Bbullenoisy  Dissertations^ p.  112. 

(2)  Auzanet  p.  id6  :— Bycquet,  p,  212  :-«l  Bonllenoisyp.  509  :— 

(3)9oucher  d'Argis,  p.  140  : — Lebrun  Communauté  Uv.  1  c.  2,  No.  42,  p.  17, 
Nog.  49, 61,  p.  19  f— 2  Despeisses;  p.  96,  602,  No.  7  :— Pothier  Douaire,  Nos. 
13  &  16  : —  1  Odier,  Contrat  de  manage,  p.  56,  8.  9,  60,  65  :— Nouv.  Denizart', 
▼bo.  Domicile  Matrim.,  p.  685,  par.  3,  4: — Ancien  Denizart,  Vbo,  Domicile,  p. 
164  :-^Bacquet»p.  558.  No.  10  :*-2  Domat  p.  1D9,  Nos.  1, 2,  4, 5, 9  :--^l  Burge, 
pw43. 

(4)  Lebnm,  p.  19,  No.  49  :— Lacombe  vbo.  domicile,  p.  206,  Nos.  1  &  2  :— 2 
Denoeisaes,  p.  502,  No.  7:— D'Arçentré,  p.  449: — 2  Bobinson's,  ad.  Reports, 
pp.  22, 4y  5  : — ^1  Burge,  p.  43,  Philiimore,  Domicile,  p,  144  :— Place  of  death  is 
permitted  to  afford  a  j»rmâ  facie  presumption  : — 1  Mil  ward,  p.  187,  Burtoit 
vs.  Fiaber.  Prerogative  Court  of  Dublin:— Leading  American  case,  Guier  vs. 
O'Daniel,  tliie  Judge  said,  a  man  is  mima  faedB  domiciliated  at  the  plaf  e  where 
he  is  resident  at  t)ie  time  of  his  deata,  cited  in  Philiimore  on  domicile,  p.  115. 
•  (5)1  Burge.  p.34  ;  Fcelix,  p.  38,  No.  28:— 2 Ferrière  Q.  Commentaire,  Art 
173,  p.  1295  :— ;2  Pomat,  p.  109,  Nos.  1  &  4. 
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husband  died  seized  and  possessed,  and  that  it  was  com- 
petent to  her,  at  any  time  before  the  institution  of  this  action, 
without  any  action,  judgment  or  authority  whatever,  in 
this  behalf,  and,  as  being  in  possession  of  the  said  estate», 
it  was  her  duty  to  cause  an  inventoiy  of  the  said  estates 
to  be  made  in  due  course  of  law,  and  that  this  action,  in 
so  far  as  the  Appellant  seeks,  by  it,  a  judgment  of  a  ^Couit 
of  law  to  compel  the  making  of  such  an  inventory,  is  wholly 
unnecessary  and  uncalled  for  ;  and  considering  also  that  the 
appointment  of  the  said  James  Pyke  to  be  tutor  ad  hoc  is 
vague  and  uncertain  as  respects  the  action  which  he  is 
thereby  authorized  to  defend,  and  confers  no  power  what- 
ever on  him  to  make  or  join  in  the  making  of  a  partition, 
or  a  licitation  as  prayed  for,  in  and  by  the  conclusions  of 
the  Appellant's  declaration,  and  i»  wholly  insufficient  to 
make  him  a  competent  party  to  any  such  partition  or  lici- 
tation ;  it  is,  by  the  said  Court,  now  here,  adjudged  that 
the  judgment  of  the  Court  below,  for  the  reasons  aforesaid, 
and  not  for  the  reasons,  in  the  said  judgment  assigned,  be 
and  the  same  is  hereby  affirmed  with  costs. 

Hon.  Justice  Rolland,  dissentiente.  I  cannot  concur 
in  this  decision,  as  I  conceive  the  action  rightly  brought  on 
the  refusal  of  the  subrogé  tuteur  (one  of  the  Defendants)  to 
join  in  the  inventory.  The  only  course,  in  such  a  case,  was 
to  appoint  a  tutor  to  the  minors  regularly  and  specifically 
named  to  defend  the  action,  the  object  of  which  was  to  have 
the  question  of  the  existence  of  a  communauté  set  at 
rest  ;  a  proper  issue  has  been  joined  on  the  merits,  and  the 
Court,  in  my  opinion,  ought  to  pronounce  on  the  rights  of  the' 
parties  instead  of  avoiding  to  do  so,  which  I  regret,  having 
taken  a  different  view  of  the  case  from  my  honorable  confrè- 
res j  as  under  no  better  circumstances,  that  I  can  perceive,  could 
the  question  en  litige  be  determined  ;  nor  can  I  see  how  the 
inventoiy  could  be  made  without  a  légitime  contradictewr. 
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The  rab-ttttor  refosing  to  act  and  having  probably  been 
advised  to  do  90. 

Ross  and  Monk,  for  Appellants. 
Babolsy  and  Abbott,  for  Respondent. 


COUR  DE  CIRCUIT.— QUEBEC. 

Présent  :  Power,  Juge,  C.  C. 

No.  441.  C  Labochje, •  •  .Demandeur. 

de       <                                   ^    vs. 
1853.    iHojjretal ..'Défendeurs. 


Held  :— That  an  Attorney  od  Uiet  is  not 
liable  for  the  indemnity  doe  to  witnes- 
ses summoned  bj  him  at  the  request  of 
his  client. 


Jngé:-^a'nn  Procureur  ad  litis  n  'est 
pis  reqionsable  des  salaires  des  .  té- 
moins qu'il  a  £ût  assigner  à  la  requête 
de  son  oient. 

Jugement  le  28  Février,  1863. 

Dans  cette  cause  le  Demandeur  alléguait  que  les  Défen« 
deurs,  agissant  comme  avocats  et  piocureurs  dans  une  ce> 
taine  cause.  Pavaient  fait  assigner  comme  témoin,  au  moyen 
d'un  Subpœna  certifié  par  eux,  et  Pavaient  interrogé  comme 
tel  de  la  part  de  leur  client,  et  qu'en  conséquence  ils  étaient 
responsables  envers  lui  de  ses  frais  de  voyage  et  autres  : 
pourquoi  il  concluait  à  une  condamnation  personnelle  contre 
les  Défendeurs.  Il  fondait  sa  prétention  sur  ce  qu'un  Pro- 
cureur, qui  a  fait  assigner  des  témoins  à  la  requête  de  sa 
partie,  doit  être  tenu  en  son  nom  de  payer  les  salaires  de 
ces  témoins,  parcequ'il  a  dâ,  avant  de  les  assigner,  se  faire 
donner,  par  son  client,  les  fonds  nécessaires  pour  cet  objet. 

A  cette  action  les  Défendeurs  opposèrent  une  défense  en 
droit,  par  laquelle  ils  prétendaient  que  comme  procureurs 
ad  lites  ils  n'étaient  pas  personnellement  responsables  des  sa- 
laires des  témoins  qu'ils  avaient  fait  assigner  de  la  part 
de  leur  partie. 
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Après  une  audition*  eu  droit,  la  Cour  maintint  la  défense 
en  droit,  et  débouta  l'action. 

Lelisvre  et  Angers,  Procureurs  du  Demandeur. 
HoLT  et  Irvine,  Procureurs  du  Défendeur, 
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SUPERIOR  COURT.— MONTREAL. 
Before  Day  and  Mondelet,  Justices. 
No.  757  I 


of 
1862. 


Ex  parte — Cummino,  for  Certiorari. 


Held  :-That  the  Superior  Court,  sittins 
in  Montreal,  haa  no  jurisdiction,  ana 
may  not  grant  a  Writ  of  Certiorari,  to 
enquire  into  a  conviction  had  hefore  a 
Justice  of  the  Peace  in  the  District  of 
Thrce-Bivers. 


Jugé  :-Que  la  Cour  Supérieure,  sié- 
geant à  Montréal,  n'a  pas  jurisdictioo, 
et  ne  peut  accorder  un  Wnt  de  CerUo^ 
rarif  pour  prendre  connaissance  d'une  ' 
sentence  prononcée  par  un  Ju^^e  de 
Paix  dans  le  District  des  Trois-RÎTièies. 


Judgment  rendered  16th  November,  1852. 

In  this  case  the  conviction  which  it  was  sought  to  quash 
had  taken  place  before  a  Justice  of  the  Peace  in  the  District 
of  Three-Rivers.  Both  the  Magistrate  and  the  Defendant 
resided  in  the  District  of  Montreal,  and  the  Writ  of  Summons 
bore  date  at  Upton,  in  the  District  of  Montreal,  but  cited 
the  Defendant  to  appear  in  the  District  of  Three-Rivers, 
where  the  conviction  itself  took  place. 

On  a  motion  for  a  Writ  of  Certiorari^  the  Court  held  that 
it  had  no  jurisdiction.  The  record  on  its  face  showed  that 
the  judgment  complained  of  was  rendered  in  the  District  of 
Three-Rivers,  and  this  Court  had  consequently  no  jurisdic- 
tion.   Motion  rejected. 

ToBBANCE  and  Bancroft,  for  Petitioner. 


Ill 


No.  954  I 
of, 
1852.    I 


SUPERIOR  COURT— MONTREAL, 

Before  Day  and  Moxdslkt,  Justices. 

Ex  parte — Gtibeault,  for  Certiorari. 


Held  :^That  When  a  judgment  of  a 
Comminionen  Court  is  bad  in  foim, 
the  Superior  Court  will  not  grant  a 
Writ  of  Certicrarif  unless  it  appears 
that  there  has  been  an  excess  of  juris- 
dietkm. 


Jugé': — Que  dans  le  cas  où  un  juge- 
ment de  la  Cour  des  Commissaires  est 
vicieux  quant  à  la  forme,  la  Cour  Su- 
périeure ne  peut  accorder  un  Writ  de 
Ceriiorari,  à  moins  qu'il  n'apparaisse 
qu'il  y  a  excès  de  junsdiction. 


Judgment  rendered  16th  December,  1852. 

Motion  to  quajBh  the  judgment  of  a  Commissioners'  Court, 
condenming  the  Defendant  to  pay  the  sum  of  fifteen  shillings, 
subscription  towards  the  support  of  a  School.  The  judg- 
ment ordered  "that  the  Defendant  do  pay  the  sum  subscribed 
for  and  costs." 


Day,  Justice.  The  judgment  is  evidently  faulty,  inasmuch 
as  it  is  not  made  in  favor  of  any  particular  party.  The 
Applicant  has  taken  the  ground  that  this  is  a  nullity,  and 
that  the  same  rule  applies  here  which  applies  in  convictions 
before  Justices  of  the  Peace.  This  is  a  mistake.  The  pn> 
ceedings  before  Justices  are  quasi  criminal  proceedings,  and 
we  cannot  extend  the  rules  which  govern  them  to  Courts  of 
petty  civil  jurisdiction.  If  we  did  we  should  soon  have  this 
a  Court  of  Appeals  for  all  the  Commissioners  Courts  in  the 
District.  All  that  can  be  said  of  the  conviction  is  that  it  is 
bad  in  form,  but  there  is  nothing  to  show  excess  of  jurisdic^ 
tion;     If  there  were,  the  Court  would  interfere. 

Motion  to  quash  rejected. 

Cantwsjmi,  for  Applicant, 

DxtLiir,  for  Pfosecutor, 
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BANC  DE  LA  REINE,; 

EN  APPEL,  J  DISTRICT  DE  MONTREAL. 

Presents  Sib  James  Stuart,  Bart.,  Juge-en-Chef,  Rollaitd, 
Panbt  et  Atwin  Jages. 

Hats « Appekmt. 

et 
Dayu) • • *  •  •  Intimé. 


Jugé:— 1.  Qne  le  faiseur  d'an  Billet 
PronÛMoire  peut  opposer»  en  compen- 
sation, au  créancier  et  porteur  de  ce 
billet,  nn  autre  billet  fait  par  ce  cré- 
ancier et  porteur  plus  de  cinq  ans  avant, 
xnais  endossé  et  transporté  au  débiteur 
du  premier  billet  avant  l'expiration  du 
temps  de  la  prescription. 

2.  Que  dans  ce  cas  la  prescription 
ne  peut  être  invoquée. 

3.  Que  la  comi>ensation  en  question 
a  lieu  sans  qu'il  soit  besoin  au  porteur 
de  signifier  l'endossement  et  transport 
à  lui  fait  du  billet  qu'il  oppose  en  com- 
pensation. 

4.  En  l'absence  de  dénégation  spé* 
eiale  et  de  preuve  contraire,  la  date 
de  l'endossement  d'un  billet  fait  foi. 


Held  :*1.  That  the  maker  of  a  pro- 
missory note  may  set  up,  in  compen- 
sation to  the  payee  and  bearer  of  soch 
note,  another  note  made  by  the  sune 
payee  more  than  five  years  previous, 
but  endorsed  to  the  maier  of  Uie  first 
note  before  the  expiration  of  the  time 
required  for  the  prescription  thereof. 

2.  That  in  such  case  prescription 
cannot  be  invoked. 

3.  That  such  eomi^ensation  takes 
place  without  any  notice  of  the  en- 
dorsement and  transfer  of  the  note,  set 
up  in  compensation,  being  required. 

4.  That  the  date  appearing  on  toch 
endorsement  is  sufficient  evidence  in 
the  absence  of  contradictorjr  proof  and 
when  it  is  not  specially  denied. 


Jugement  le  12  octobre,  1852-. 

L'action  en  Cour  Inférieure  était  p<Htée  pour  le  recouTre- 
ment  d'un  billet  promîssoire  fait  par  l'Appelant  en  faveur  de 
l'Intimé,  le  4  Octobre  1849,  pour  £100  (payable  à  demande.) 
L'Appelant  opposa,  en  compensation  partielle,  un  bUlet  de 
£46  13  7,  portant  intérêt  de  sa  date,  fait  par  l'Intimé,  en 
faveur  de  M.  J.  Hays,  le  22  Août  1845,  et  par  ce  dernier 
endossé  en  faveur  de  l'Intimé,  le  1  Novembre  1849,  par  un 
endossement  en  plein  et  paiement  pour  le  surplus.  L'Intimé 
rencontra  ce  plaidoyer  par  deux  réponses  ;  La  première,  sans 
admettre,  mais  niant  expressément  tous  les  énoncés  de  la  de- 
mande, alléguait  l'écoulement  de  plus  de  cinq  ans  entre 
l'échéance  du  billet  offert  en  compensation  et  l'enfilure  du 
plaidoyer,  que  le  billet  était  conséquemment  prescrit  et  pré- 
sumé payé,  l'Intimé  offrant  d'affirmer  le  paiement  sous 
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sennent.    L'autre  réponse  concernait  le  plaidoyer  de  paie- 
ment,  et  fiit  réglé  par  des  admissions. 

A  l'Enquête,  PAppelant  se  borna  à  faire  preuve  des  signa- 
tores  sur  le  billet  offert  en  compensation,  et  la  cause,  dans  cet 
état,  ayant  été  plaidée,  la  Conr  Supérieure,^le  25  Mai,  1853, 
rendit  jugement  en  faveur  de  l'Intimé  comme  suit  : 

The  Court,  &c  :  "  Considering  that  the  Plaintiff  hath 
proved  the  material  allegations  of  Us  declaration,  and  that 
the  Defendant  hath  failed  to  establish  by  evidence  that  the 
Promissoiy  Note  in  his  exception  set  forth,  and  alleged  to 
have  been  endorsed  by  Moses  Judah  Hays,  in  the  said  excep- 
tion mentioned,  on  the  jBrst  day  of  November,  one  thousand 
eight  hundred  and  forty-nine,  was  endorsed  on  the  said  last 
mentioned  day,  or  on  any  other  day  before  the  expiration  of 
five  years  bom  the  tune  the  same  became  due  and  payable  ; 
and  considering  that  no  suit  at  law  hath  been  brought  for  the 
recovery  of  the  said  last  mentioned  promissory  note,  within 
five  years  from  the  time  the  same  became  due  and  payable, 
doth  maintain  the  special  answer  of  the  Plaintiff,  and  hold  the 
same  to  be  paid,  and  dismissing  the  exception  of  compensa- 
tion pleaded  by  the  Defendant,  doth  adjudge  and  condemn 
the  Defendant  to  pay  to  the  Plaintiff  the  ^sum  of  fifty-seven 
pounds,  ten  shillings  and  eleven  pence,  current  money  of  the 
Province  of  Canada,  balance  due  to  the  Plaintiff  upon  the  pro- 
missory note,  dated  Montreal,  fourth  October,  one  thousand 
eight  hundred  and  forty-nine,  made  by  the  Defendant, 
payable  on  demand  to  the  Plaintiff,  or  his  order,  with  interest 
thereon  from  the  twenty-first  day  of  March  one  thousand  eight 
hundred  and  fifty,  xmtil  actual  payment  and  costs  of  suit." 

C'est  ce  jugement  que  l'Appelant  chercha  à  faire  infirmer, 
et  il  soutint  que  Taction  de  l'Intimé  aurait  dû  être  déboutée 
pour  les  raisons  suivantes  : 
8 
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lo.  Pareequ'en  l'absence  de  preuve  contraiie,  l'endoefiement 
devait  être  considéré  comme  ayant  été  fait  à  la  date  qu'il 
porte. 

So.  Pareequ'en  l'absence  d'allégué  spécial,  de  la  part  de 
l'Intimé,  que  l'endossement  n'avait  pas  eu  lieu  au  jour  qu'il 
porte,  et  lorsqu'on  n'alléguait  ni  fraude  ni  antidate,  la  Cour 
Inférieure  devait  présumer  que  l'endossement  avait  été  fait  à 
la  date  apparente  sur  le  document. 

8.  Que,  par  le  concours  des  deux  dettes  représentées  par 
les  deux  billets,  dans  la  personne  de  l'Appelant  au  1er. 
Novembre  1849,  la  compensation  s'était  opérée,  et  la  pres- 
cripUon  (s'il  en  existait)  s'était  arrêtée. 

4.  Parcequ'aucune  prescription  de  la  nature  de  celle  in- 
voquée par  l'Intimé  n'existait  au  temps  de  l'institution  de  la 
poursuite  ou  de  l'enfilure  du  plaidoyer,  et  conséquemment 
la  date  de  l'endossement  n'était  d'aucune  conséquence.  (1) 

Sur  la  question  de  prescription  l'Appelant  soutenait  que  le 
statut  de  la  12  Vie.  ch.  22  ayant  rappelé  la  34  Geo.  S,  la  pres- 
cription établie  par  ce  dernier  n'existait  plus,  et  que  la  pres- 
cription n'avait  pas  été  acquise  avant  la  12  Vicqui  d'ailleurs 
n'avait  pas  d'effet  rétroactif.  (2) 

L'Intimé,  de  soncôté,  prétendait  que  l'Appelant,  en  énon- 
çant le  transport  à  lui  fait,  le  1  Novembre  1849,  affirmait  un 
fait  qu'il  était  de  son  devoir  de  prouver,  que  les  actes  sous 
seing  privé  ne  font  pas  foi  de  leur  date  à  l'encontre  des  tiers* 
et  que  l'on  devait  suivre  les  règles  du  Droit  Français  et  non 

(1)6  Bingham's  New  Cases,  p.  296,  Anderson  vs.  Weston  :~7  Carrington  and 
Pajne,  p.  408,  Parkin  vs.  Moon  :— 2  Pardessus,  Droit  Com.  (Edit  1831,)  p.  116, 
No.  333:— 2  Savary.  Pariait  Négociant,  pp.  263  and  267  :^1  Noaguier,  Lettres 
de  Change,  p.  279  No.  2:— 2  Bell's  Commentaries  p.  231. 

(2)Byle8oa  Bills  (Edition  anglaise)  pp.  124|  IM:— 4  BingbunV  Beportii 
p.  7S7f  Haywood  vs.  Watson» 
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ceUes  des  lois  d'Angleterre,  que  les  aatoiités  de  PAppelant 
n'étaient  pas  applicables.  (1) 

Il  prétendit  aussi  que  les  droits  acquis  sous  la  34  Geo.  Ill, 
devaient  être  maintenus.  (2)  Et  que  la  prescription  commen- 
cée sous  l'acte  Geo.  III,  pouvait  être  complétée  sous  une 
nouvelle  loi  substituée  à  l'ancienne.  (S) 

La  majorité  de  la  Cour  donna  gain  de  cause  à  l'Appelant. 

Sm  Jamss  Stuart,  Bart.  Juge-en-Chef  :  Il  n'y  a  qu'un  seul 
point  en  cette  cause  sur  lequel  cette  Cour  soit  d'opinion 
de  renverser  le  jugement  dont  est  appel.  A  l'action  du 
Demandeur,  le  Défendeur  a  plaidé  compensation,  alléguant 
que  partie  de  la  somme  demandée  était  compensée  par  un 
billet  fait  par  le  Demandeur  et  endossé  en  faveur  du  Défen- 
deur, Appelant  en  cette  cause.  Il  a  été  répondu  à  cette 
exception  que  ce  billet  était  prescrit.  La  seule  question  qui 
s'élève  est  donc  de  savoir  si  la  compensation  a  eu  lieu  de  la 
date  de  l'endossement,  le  billet  étant  de  1845,  et  l'endosse- 
ment fait  en  plein,  avant  l'expiration  des  cinq  ans  à  compter 
de  cette  date,  et  la  date  de  l'endossement,  écrit  sur  le  billet,  est 
efle  preuve,  prima  facie  que  le  billet  avait  été  transporté  ce 
jour  là  ?  S'il  en  est  ainsi,  la  compensation  a  eu  son  eifet  dans 
les  cinq  ans,  et  il  n'y  a  pas  alors  de  prescription.  On  peut 
établir  de  la  manière  la  plus  irréfragable,  par  les  lois 
anglaises  et  françaises,  que  la  date  est  preuve,  prima  facie^ 
du  fait,  et  conune  on  n'a  fait  aucune  preuve  du  contraire, 
la  Cour  doit  maintenir  la  compensation  et  infirmer  le  juge- 
ment de  la  Cour  Inférieure. 


(1)  Pothier,  Obligation  no.  749  :— Merlin,  Questions  de  Droit, .  vbo.  Tiers  :-^ 
Renusson,  Commnnaute,  Ed.  in  folio,  no.  10  page  42  :— «Byles  on  Bills  p.  354  :— 
6 Term  Reports  p«58,  Dickson  vs.  Evans:— '2Meeflon  and  Welsby's, Reports 
p.742:— 

(2)  Dwarris  on  stetotes,  p.  676  :— >BacQa'a  Ab.  vbo  Statute  :— 7  Jobnson'^  Rep. 
pp.  600, 612.  Dash  vs.  Van  Kleek.  ^ 

(3)  6  Louisiana  Reports,  Goddard's  Heirs  Ta.  Urqubart  :-»l  l  LouiaiaBa  ReporiSf 
Moir  vs.  Repley. 

8» 
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Rolland,— Juge,  Dissetitiente. 

La  prescription  n'a  pas  eu  lieu,  s'il  y  a  eu  compensation 
des  deux  dettes  le  1er  Nov.  1849,  jour  de  l'endossement  du 
billet  de  l'Intimé  au  nommé  Hays,  que  l'Appelant  a  produit 
et  opposé  en  compensation  pour  la  première  fois  en 
1851  avec  sa  défense,  et  sur  cette  défense  s'élèvent  deux 
questions,  l'une,  question  de  fait,  savoir,  si  l'Appelant  est  vrai- 
ment devenu  le  porteur  du  billet  le  jour  de  la  date  de  l'en- 
dossement, l'autre,  question  de  droit,  savoir  si,  n'en  ayant  pas 
donné  connaissance  à  l'Intimé,  il  peut  invoquer  compensa- 
tion de  ce  jour  là,  de  manière  a  éteindre,  pro  tanto^  sa  dette  ? 
Il  n'a  été  fait  aucune  preuve  de  la  date,  mais  il  est  prétendu 
que  l'écrit  fait  foi  de  sa  date  contre  la  règle  que  le  9ous 
seing  privé  n'a  point  de  date  authentique.  La  résolution 
de  cette  question  pourrait  empêcher  de  considérer  l'excep- 
tion de  prescription,  car  alors  et  dans  le  cas  où  l'on  ne  pour- 
rait donner  à  l'endossement  d'autre  date  que  celle  du  jour  où 
il  y  a  eu  production  en  Cour,  la  prescription  du  billet  étant 
alors  acquise,  il  ne  pourrait  être  opposé  en  compensation, 
et  le  jugement  devrait  être  confirmé.  Il  faut,  je  crois,  re" 
connaître  que,  dans  notre  droit  commercial,  les  billets  de 
commerce  et  lettres  de  change  sont  censés,  ainsi  que  les 
endossements,  avoir  la  date  qu'on  leur  a  donné,  à  moins  de 
preuve  au  contraire.  Il  y  a  des  décisions  en  Angleterre  à 
ce  sujet.  L'on  a  cité  aussi  Nouguier  pour  établir  qu'on 
tenait  la  même  doctrine  en  France,  et  je  n'ai  aucun  doute 
qu'elle  doit  être  suivie  en  Canada  pour  la  negotiation  des 
billets,  qui  sans  cela  ne  pourrait  avoir  lieu.  La  preuve  peut 
établir  lit  fausseté  de  la  date,  si  elle  est  alléguée,  mais 
cela  elle  est  tenue  pour  exacte,  s'il  n'y  a  soupçon  de  fraude. 
L'auteur  Français  nous  donne,  à  la  page  82,  dans  son 
traité  des  Lettres  de  Change,  un  article  du  Code  Napoléon. 
*'  HveiUj  dit-il,  que  les  actes  sous  seing  privé  ne  fassent  foi  de  fcwr 
datCj  â  Pégard  des  Tiers,  que  du  jour  rà  ils  ont  acquis  une 
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daie  certaine  ;  cette  disposition  ne  saurait  être  suivie  en 
ce  qm  touche  les  effets  de  commerce  ;  ces  actes  rédigés  dans 
des  formes  spéciales^  placés  dans  une  catégorie  exceptùnmdle^ 
jouissent  d'immunité  grande  et  légitimCy  d  portent  en  eux 
même  la  preuve  de  leur  confectioUy^^  V.  P.278  et  279.  Voilà 
la  doctrine  reconnue  en  France,  etj'oserais  dire  en  Canada 
avant  le  Code  Napoléon.  C'est  un  principe.  Faisons  en 
l'application.  D'abord,  la  règle  générale  est  contre  l'Ap- 
pelant, et  c'est  de  droit  commun.  Il  faudrait  qu'il  se 
trouvât  dans  l'exception,  mais  il  ne  s'y  trouve  pas,  car 
ce  n'est  pas  ici  le  cas  d'un  effet  de  commerce,  il  s'agit 
d'un  billet  consenti  par  un  Avocaty  et  payable  à  demande 
avec  intérêt.  Il  est  bien  payable  à  ordre,  mais  tous  billets  à 
ordre  ne  sont  pas  billets  de  commerce.  (1)  L'on  sait  la 
différence  qu'il  y  avait  en  1845,  lorsque  le  billet  en  question 
fut  fait,  pour  l'endossement  des  billets  signés  par  autres  que 
des  commerçants.  Toujours,  ce  billet  n'est  point  on  effet 
de  commeirce  ;  ce  qui  se  rapporte  aux  endosusements  de 
biUets  à  ordre  dans  le  commerce  n'est  point  applicable  ici  ; 
cela  appartient  exclusivement  au  droit  commercial  dont  c'est 
une  règle  admise,  contre  celle  du  droit  commun  à  l'égard 
des  sous-seing  privés  en  général.  L'exception  de  paiement 
par  compensation  d'une  dette  qu'a  plaidée  l'Appelant,  a  pour 
bftse  notre  droit  civil.  (2) 

C'est  notre  droit  commun.  Ce  n'est  pas  dans  le  droit 
commercial  que  nous  trouvons  ce  principe  de  jurispru- 
dence. L'on  pourrait  même  dire  qu'il  y  est  opposé,  car 
jamais,  je  pense,  l'on  n'a  eu  l'idée  que  des  billets  à  ordre, 
dont  sont  porteurs  deux  marchands  à  l'insçu  l'un  de 
l'autre,  se  compensent  dans  leurs  portefeuilles,  tant  que 
ces  billets  peuvent    passer   d'une    main     à   l'autre.    Et 


(1)  Noot:  Dénlsart,  vbo.  Billet  d«  Commerce.  Z'on  entend  parbUUt  de 
commerce  ceux  ^iii  eaatfaUi  par  un  négociant  ou  un  Banquier  d  raiton  de  eon 
eoeMnerce* 

C3)  Qmpematio  e^  dMi  et  credUi  inter  m  eontribuiio  S*  hff.  de  coa^pene. 
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pourtant  c'est  io!  le  eu  entie  les  parties  dent  IHine,  PAppe* 
lant,  avait  dans    son   portefenille   nn   billet   négociable 
de  son    créancier,   feut  dont  il  ne  Ini  avait  pas  donné 
connaissance  ;  mais  nous  y  reviendrons.    Le  droit  com- 
mercial n'ayant    aucune  application  ici,  il  faut,  suivant 
moi,  s'en  tenir  à  la  règle   du   droit  commun,  et  je  m 
mentionne  ceci  que  pour  nullifier   l'importance    que  l'on 
attache  aux  citations  prises  des  décisions  en  Angletene 
à  l'égard  de  la  date  présumée  des  endossements;  car  il  ne 
s'agit  ici  que  du  paiement    d'une    dette  et    non   de  la 
négociation  d'un  billet,  non  plus  que  d'aucune  transaction 
commerciale,  et  ce  paiement,  on   veut    l'établir   par  un 
principe  de  droit  commun  auquel  seul  il  faut  avoir  reooms 
pour  décider  s'il  y  a  eu  compensation  de  dettes  ou  non. 
L'on  peut  donc  conclure  avec  la  Cour  Inférieure  qu'il  n'y 
a  pas   de  preuve    du    temps   où  l'Appelant    est  devenu 
porteur  du  billet    qu'il  oppose.    Dès  lors  son  exception 
tombe.    Mais  la  seconde  exception  est  plus  délicate  ;  car 
admettant  que  l'endossement  a  eu  lieu  et  que  l'Appelant 
soit  devenu  porteur  de  ce  billet  négociable  le  premier  de 
novembre,  avant  la  prescription  acquise,  il  faudra  juger 
si  la  compensation  *  des    deux    dettes    a    eu    lieu,  aussi 
d'après  le  même  droit  commun,  et  cette  règle  générale  que 
la  compensation  a  lieu  de  plein  droit  entre  des  personnes 
qui  sont  débitrices  l'une  de  l'autre.  (1)  C'est  de  ce  principe 
qu'il  s'agit  de  faire  l'application.    Lorsqu'on   dit  que  la 
compensation  se  fait  de  plein  droit,  ipso  jurCj  cela  signifie 
qu'elle  se  fait  par  la  seule  vertu  de  la  loi,  sans  qu'elle  ait 
été  prononcée  par  le  juge,  ni  même  opposée  par  aucune 
des  parties.    Voila  la  règle.    Mais   comment  s'imaginer 
que  le  transport  d'une  créance,  à  l'insçu  du  débiteur  et  dont 
on  ne  lui  donne  aucune  connaissance,  peut  éteindre  sa 
dette  ?  Aussi  est-ce  ce  qu'il  s'agit  de  résoudre,  et  dans  quel 
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eaSf  et  de  quelle  date  cela  a  lieu  ?  Potfaier  s'explique  à 
œt  égajrd.  Il  parie  de  la  plus  pétition,  aux  ccmséquenoes 
de  laquelle  est  exposé  le  ciéailcier  qui  poursuit  pour  plus 
qu'il  ne  lui  est  dû,  et  cela  dans  le  cas  où  sa  dette  est 
en  partie  éteinte  par  la  compensation.  Mais  peut-oa 
reptocher  la  plus  pétition  à  celui  qui  ignore  le  fait  qui 
pourrait  donner  lieu  à  la  compensation  i  Sans  doute  que 
non.  C'est  pourquoi  le  Demandeur  aura  ses  frais,  et  cela 
paiceque  sa  dette  li'a  été  éteinte  que  du  jour  qu'on  lui  a 
donné  connaissance  de  l'existence  de  la  créance  qu'on  lui 
oppose.  C'est  un  principe,  en  fait  de  transport  de  créuices, 
que  le  cessionnaixe  ne  devient  créancier  que  du  jour  de  la 
signification,  et  si  la  cession  de  la  dette,  dans  le  cas  actuel, 
eût  eu  lieu  par  un  acte  devant  notaires,  l'on  n'eât  pas  pu 
prétendre  qu'il  y  avait  eu  Compensation  du  jour  de  la  date 
authentique  de  ce  transporta  Pourquoi  plus  de  faveur  au 
porteur  d'un  billet  par  un  endossement  avec  ou  sans  date  ? 
Mais  il  y  a  bien  des  raisons  à  donner  au  contraire.  Puis- 
que ce  porteur  peut  ne  pas  vouloir  compenser,  et  encore 
négocier  lé  billet.  Il  est  non-seulement  inconnu,  mais  il 
a  des  raisons  pour  ne  pas  se  £aire  connaîtie  ;  celle, 
entre  autres,  que  le  faiseur  de  ce  billet,  s'il  savait  qu'il  en 
est  le  porteur,  pourrait  lui  opposer  paiement  par  compen* 
sation,  ce  qui  ne  ferait  pas  son  affaire.  L'on  sait  que  la 
compensation  est  donnée  par  la  loi  comme  un  avantage  ; 
il  est  in  facultate  de  l'opposer,  c'est-à-dire  de  l'invoquer. 
Il  y  a  bien  des  cas  où  il  n'est  pas  de  notre  intérêt  de  le 
faire  ;  par  exemple^  quand  on  se  propose  d'acquitter  sa 
propre  dette  par  l'intervention  d'un  autre  qu'on  a  chargé 
de  la  payer.  Je  mentionne  un  cas,  il  peut  y  en  avoir 
mille^  et  alors,  qui  peut  dire  que  la  compensation  se  fera  à  ' 
notre  avantage,  malgré  nous  ?  Cela  ne  peut  pas  être, 
La  règle  générale  de  droit  doit  donc  avoir  son  application 
équitable  suivant  les  cas  qui  peuvent  y  donner  lieu.  La 
'doctrine  est  fondée  sur  une  subtilité,  une  fiction.    Il  faïUt 
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constamment  subtiliser  poor  en  faiie  Papplication.  Pour 
peu  qu'il  y  ait  préjudice,  dit  Pothier,  la  fiction  ne  doit  pas 
avoir  lieu.  *^  Ben^um  legis  non  debet  esse  captùmm.^  En 
parlant  de  la  plus  pétition,  il  observe  que  lorsqu'on  ne 
porte  pas  à  l'avoir  du  débiteur  ce  qu'on  connaît  lui  devoir 
nécessairemefUj  il  suppose  un  cas  où  le  créancier  peut  le 
faire,  et  non  un  cas  où  il  ne  le  peut  pas,  parce  qu'il  ignore 
que  son  débiteur  soit  aussi  son  créancier,  comme  dans  le 
cas  où  celui-ci  est  porteur  d'un  billet  négociable,  qu'il  sera 
tenu  de  payer  à  celui  qui  le  lui  présentera.  Je  continne 
la  citation  de  Pothier.  (1)  U  parle  des  compensations 
gui  n^ont  lieu  que  du  jour  qufeUes  sont  opposées.  (Il  y  a 
donc  de  tels  cas.)  U  dit  que  dans  ces  cas  la  dette  que  l'on 
oppose,  et  qui  ne  porte  pas  intérêt,  contre  une  dette  portant 
intérêt,  n'airête  les  intérêts  de  celle-ci  que  du  jour  qu'on  a 
opposé  la  compensation,  et  la  raison  en  est  toute  simple  ; 
c'est  parceque  ce  n'est  que  de  ce  jour  qu'il  y  a  eu  com- 
pensation par  l'extinction  de  la  première  dette  ;  car  si  la 
compensation  eût  eu  l'effet  d'éteindre  celle-ci  d'un  jour 
antérieur  à  celui  où  le  débiteur  s'est  fait  connaître,  la 
dette  ainsi  éteinte  ne  pouvait  plus  porter  intérêt.  L'auteur 
cite  d'autres  cas  qui  expliquent  la  règle  générale  de  cette 
compensation  appelée  emphatiquement  de  plein  droit.  Il 
en  est  de  ce  principe  comme  d'autres  ;  on  l'applique  par 
ses  conséquences.  Dénizart  dit  : ,'  Au  moment  que  le  créan' 
cier  est  devenu  débiteur  de  son  débiteur,  il  ne  peut  trans' 
fêter  à  un  tiers  sa  créance  quand  même  il  n^y  aurait  eu 
aucune  demande  de  compensation^  parce  que  cette  créance 
est  déjà  éteinte,  pareil  transport  est  n«/.' (2)  Voilà  l'effet  de 
la  compensation  quand  elle  a  lieu.  L'Appelant  peut-il 
prétendre  qu'après  le  1  Novembre,  1849,  où  il  dit  que  le 
billet,  dont  il  est  ce  jour  là  devenu  porteur,  a  éteint  la 

(1]  Trait6  des  Obligations,  No.  636.  ^ 

(2)  2  Nouveau  Démaat,  ilo.  Compensation,  p.  6. 
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eréance  da  Demandenr  j)ro  tonto,  ceqni  n'a  pu  avoir  lien 
qae  par  l'extinction  de  sa  propre  créance,  il  n'a  pu  passer, 
par  endossement,  le  billet  dont  il  était  porteur,  parceqne  son 
endossement  ent  été  nnl,  comme  dit  Mr.  Le  Camns  ?  De 
ce  que  cette  prétention  serait  sans  fondement  l'on  doit 
conclure  qae  le  pouvant  transporter  et  avec  effet,  c'est  que 
la  compensation  n'avait  pas  eu  lieu.  En  effet,  la  com- 
pensation en  pareil  cas  me  paraît  une  absurdité.  Le 
porteur  par  endossement  d'un  billet  n'est  qu'un  cession- 
naire  qid  doit  se  faire  connaître  pour  réclamer  l'avantage 
d'une  compensation  établie  par  la  Idl  pour  son  avantage  ; 
mais  cette  loi,  il  peut  en  profiter  ou  non,  suivant  qu'il  le 
veut.  L'idée  d'une  compensation  dont  il  peut  demeurer 
libre  de  réclamer  l'avantage,  et  à  laquelle,  quand  il  s'y 
détermine,  il  peut  donner  l'effet  mmc  pro  tuncy  comme 
d'une  date  où  il  n'avait  pas  l'intention  d'en  profiter,  me 
paraît  contre  tous  les  principes  de  justice. 

Puisque  l'Appelant  ne  s'est  pas  fait  connaître  comme 
créancier  de  l'Intimée  avant  le  jour  de  sa  défense  à 
l'action,  il  a  ce  jour  là  offert  en  compensation  une  dette 
éteinte  par  la  prescription,  et  il  était  trop  tard." 

The  Court,  &c.  &c.  Considering  that  it  is  proved  and 
established  hy  the  evidence  in  this  cause,  that  the  promissory 
note  for  forty-six  pounds,  thirteen  shillings  and  nine  pence, 
with  interest,  set  up  by  the  Appellant,  in  compensation  against 
the  demand  of  the  Respondent  was,  before  any  prescription 
of  the  said  note  was  incurred,  indorsed  by  the  payee  to  the 
Appellant,  and  that  the  date  of  the  said  indorsement,  subjoined 
thereto,  as  it  appears  on  the  said  note,  namely,  the  first  day 
of  November,  one  thousand  eight  hundred  and  fortynûne,  is 
to  be  deemed  evidence  that  the  said  indorsement  was  made  at 
that  time,  there  being  no  evidence  to  the  contrary  ;  and  consL 
deling  that,  by  the  said  indorsement,  compensation  of  the  debt 
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êmed  for  by  théRespondent  for  the  amonnt  of  fiftjr-eight  pounds 
six  shillings  and  eleven  pence  took  place,  by  mere  opeiation 
ù{  laWy  vrherebj  the  said  debt,  sued  for,  became  and  was 
extinguished  to  the  said  amount  ;  and  considering  that  the 
lesidue  of  the  said  debt  sued  for  was,  before  the  bringing  of 
the  Respondent's  action  in  the  Court  below,  paid  and  satis, 
fied  to  the  said  Respondent  ;  and  considering,  therefore,  that 
there  is  error  in  the  rendering  of  the  judgment  of  the  Gout 
below  ;  it  is  by  the  said  Court  now  here  adjudged,  that  the 
judgment  appealed  from,  namely,  the  judgment  in  this  cause 
xendeTed  on  the  twenty-fifth  day  of  May,  one  thousand  eight 
hundred  and  fif^-two  be,  and  the  same  is  hereby  reversed, 
annulled,  and  made  void.  And  the  Court  now  here  proceed- 
ing to  render  such  judgment  in  the  premises  as  by  the  Court 
below  ought 'to  have  been  rendered,  it  is  by  the  said  Court 
now  here  further  adjudged  that  the  pleading  of  the  Respon- 
dent, styled  special  answer,  whereby  prescription  was  pleaded 
in  the  Court  below,  be,  and  the  same  is  hereby  overruled  and 
dismissed,  and  that  the  action  of  the  Respondent  in  the  Court 
below,  bç,  and  the  •  same  is  hereby  dismissed.  And  it  is 
further  adjudged,  that  the  Appellant  do  recover  his  costs  from 
and  against  the  Respondent,  as  well  in  the  Court  below  as 
in  this  Court.    Honorable  Mr.  Justice  Rolland,  dissetUietUe 

Badolet  &  Abbott,  pour  l'Appelant. 
Mackat  8c  AuSTur,  pour  l'Intimé. 
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COUR  SUPERIEURE.--QUEBEC- 

Piésents  :  Bowiar,  Juge-en-chef,  Dutal  etMfiiuBDiTH,  Juges. 

No.  90  C  JSa;  Parfe— Lecoubs, 

de      } 
1863.    (  Bequérant  pour  Writ  de  Certiorari. 


Ji]£é:«--Qne  les  pouvoin  exercés  par 
les  Commiaaaires  nommés  en  veita 
de  la  2  y.  c  29,  relativement  à  l'érec- 
tion de  ijaroissea,  ne  sont  point  des 
pouvoirs  judiciaires,  sujets  à  la  révi- 
sion de  la  Cour  Supérieure,  au  moyen 
d'an  Writ  de  certiorarù 

La  cour  incline  à  croire  que  la  ma- 
jorité des  intéressés  dont  il  est  question 
dans  cette  ordonnance  doit  s'entendre 
des  habitants  de  la  nouvelle  paroisse  ou 
division. 


Held  :•— That  the  powers  exercised  hy 
the  Conmiissloners  appointed  by  virtue 
of  the  2  y.  c.  29,  m  relation  to  the 
erection  of  prishes,  are  not  judicial 
powers,  subject  to  the  revision  of  the 
Superior  Court  by  means  of  a  Writ  of 
cerfiorarL 

The  court  seems  to  be  of  opinion  that 
the  majority  of  the  interested  parties 
mentioned  m  the  said  ordinance  ought 
to  be  understood  of  the  inhabitants  of 
the  new  piuish  or  division. 


Jugement  lendu  le  15  Mars,  1853. 
Lea  faits  de  cette  cause  sont  comme  suit  : — 

Un  certain  nombre  d'habitants,  frano-tenanoiers  de  la  pa- 
roisse de  St.  Joseph  de  la  Pointe  Levy,  s'étaient  adressés  à 
l'archevêque  pour  demander  le  démembrement  d'une  partie 
de  cette  paroisse  et  la  formation  d'une  nouvelle  paroisse. 
Cette  demande  fut  opposée  devant  l'archevêque  :— ceux  qui 
demandaient  le  démembrement  étaient  la  majorité  des  franc- 
tenanciers  du  territoire  à  démembrer,  tandis  que  les  oppo- 
sants, qui  en  étaient  la  minorité,  comptaient  néanmoins  la 
majorité  de  tous  les  habitants  de  la  paroisse  de  la  Pointe 
Levy,  pris  indistinctement  dans  toute  son  étendue.  L'autorité 
ecclésiastique,  aux  termes  de  la  2  Y.  c.  29  s.  2,  ne  pouvait 
procéder  que  sur  la  requête  de  la  majorité  des  intéressés  :  or, 
la  question  à  décider  était  de  savoir  si  l'on  devait  entendre 
par  majorité,  celle  des  habitants  de  toute  la  paroisse,  ou 
seulement  celle  des  habitants  de  la  paroisse  projetée  (1). 

(1)  Extrait  de  la  2nd  V.  C.  29  : 

IL.  fit  qu'il  soit  de  ptna  ordonné  et  stataé  par  TautoriCé  susdite,  que  tonics  les 
fins  ^vTû  s'açra  d'éiigar  une  BonteUe  pavoiMe,  de  démembnr  et  subdiviser  quelquo 
parouMi  oo  aonlr  deux  oa  plaflean  paroisiei,  ou  de  changer  et  modifier  les  mutes, 
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L'archevêque  adopta  cette  denû^ie  interprétation,  et  par  son 
décret  canonique  d'érection  de  la  nouvelle  paroisse,  dite  la 
paroisse  de  Notre-Dame  de  la  Victoire,  en  date  du  13  Nov. 
1851,  il  disait  entre  autres  choses  : 

bomM  et  démarcation  de  puoÎBMS  déjà  établiee  et  ézigéea  soiTant  la  loi  ;  oa  lonmM 
danf  aucune  paroisse  ou  mission  il  sera  question  de  construire  et  ériger  une  égwe 
on  chapelle  paroissiale  ou  succursale,  sacristie  et  autres  dépendances  de  la  dite  égiiss 
où  chapellOi  un  presbytère  et  ses  dépendances,  ou  un  cimetière,  on  de  chanser  ou 
réparer  ces  édifices;  dans  tous  ces  cas,  sur  la  requête  d'une  m»orité  dee  hatetanto 
fraAe-tenanciers,  intéressés  à  toute  formation,  subdiTision,  démembrement  ou  réunion 
de  paroisses,  changement  ou  modification  de  limites,  bornes  et  démarcations  de  pa« 
roisses,  comme  il  est  dit  ci-dessus,  ou  intéressés  dans  la  construction  et  érection,  ou 
dajis  tous  ehangements  ou  réparations  de  toute  égiiso,  presbjtère  et  cimetière  oomine 


il  est  dit  ci*dessns,  la  dite  requête  présentée  à  l'éTé^ue  catholique  du  diocèse  ds 
Ctnébec  ou  de  Montréal  respectiTement,  où  telle  érection,  démembrement,  subdivi- 
sion ou  union  de  paroisses  derra  avoir  Ûeu,  ou  dans  lequel  tels  église,  aoicziitie^ 
Siesbytère  ou  cimetière  et  dépendances  devront  être  érigés  on  réparés  ;  ou,  en  cas 
'absence  de  Tévêque  ou  de  vacance  du  siège  épiscopale,  la  dite  requête  présentée  à 
l'administrateur  du  dit  diocèse  ;  il  sera  procédé  par  les  dites  sxttoritée  ecclésias- 
tiques, ou  par  telle  personne  ou  telles  [wrsonnes  qu'ellee  pourront  nommer  et  airto- 
riser  aux  fins  ci-dessus,  selon  les  lois  ecclésiastiques  et  l'usi^  du  dit  diocèse, 
jusqu'au  décret  définitif  d'érection  canonique  de  toute  paroisse,  mvîsion,  snbdivîsioB 
ou  réunion  de  paroisses,  ou  jusqu'au  mandement  ou  décret  par  lequel  il  sera  statué 
définitivement  sur  le  site  et  sur  la  construction  d'une  nouvelle  église  ou  chapelle 
paroissiale  ou  suceuisale,  ou  sacristie,  ou  d'un  presbytère  ou  d'un  cimetière,  et  sur 
leurs  dimensions  principales,  ou  sur  leur  changement,  on  sur  les  réparations  à  &iie 
aux  dits  édifices,  ainsi  que  le  cas  pourra  être. 

IV.  Et  qu'il  soit  de  plus  ordonné  et  statué  par  l'autorité  susdite,  que  lonqu^  aoia 
été  aixisi  rendu,  suivant  les  lois  et  les  formes  canoniques  suivies  et  en  usage  dans  le 
dit  diocèse,  un  décret  d'érection  d'une  nouvelle  paroisse  ou  subdmnen,  uemtamh»' 
ment  ou  réunion  de  naroisses,  ou  à  l'égard  de  tous  changements  ou  modifications 
de  limites,  bornes  et  démarcations  de  paroisses  déjà  érigées  et  établies  suivant  la  ki, 
alors  il  sera  loisible  à  la  majorité  des  habitants  rranç-tenanciers  dans  les  ditce  pa- 
roisses, ou  divisions  de  paroisses  intéressés  dans  les  dites  érections,  démarcations^ 
bmnes  et  limitesfixées  par  le  dit  décret  canonique,  de  s'adresser  aux  dits  commicsaires 
pour  demander  la  reconnaissance  civile  du  dit  décret  canonique  ;  et  alors  les  dits  com- 
missaires pourront  procéder  à  constater  l'étendue  des  limites  et  les  bornes  et  démar- 
cations de  toute  paroisse,  subdivision,  démembrement  et  réunion  de  paroisses,  et 
pourront  généralement  s'enquérir  de  tout  ee  qui  aura  été  fait  et  ordonné 
&  ce  sv^et  par  les  autorités  ecclésiastiques  seules,  ou  de  tous  changements  et 
modifications  fiûts  par  les  dites  autorités  aux  limites^  bornes  et  démarca- 
tions des  paroisses  ou  subdivisions  de  paroisses  déjà  étabhes  et  érigées  suivantja 
loi  ;  dont  et  du  tout  les  dits  commissaires  feront  un  rapport  au  Gbuvemeur,  Lieute- 
nant-Gouverneur ou  personne  aérant  l'administration  du  Gouvernement  pour  le 
temps  d'alors,  dans  lequel  ri^fx>rt  ils  désigneront  les  bornes,  limites  et  démarcations 
de  telles  paroisses  ou  subdivision  de  perçasses,  ou  les  changements  cl  modifieaHans 
à  faire  aux  paroisses  déjà  établies  et  érigées  suivant  la  loi,  déclarant  de  plus  les 
limites,  bornes  et  démarcations  qu'ils  croiront  être  le  plus  convenable  d'aasisner 


pour  la  commodité  des  habitants  :  Pourvu  toujours,  que  dans  le  cas  où  il  devien- 
drait nécessaire  de  faire  quelques  changements  ou  modifications  à  ce  qui  aurait  été 
réglé  et  ordonné  jmi  le  décret  canonique,  il  sera  du  devoir  dès  dits  commissaires  de 
consulter  les  autorités  ecclésiastiques  d-dessns  mentionnées,  ou  telle  personne  qui 
sera  ou  pourra  être  nommée  par  elle  pour  cette  fin,  et  d'obtenir  à  ce  sujet  leur 
opioion,  que  les  dits  commissaires  mentionneront  ausn  daiM  leur  rapport,  ainsi  que 
toutes  remontrances  et  représentations  qu'aucun  nombre  d'habitants  auront  cm 
néoessairo  de  leur  préaenter  à  l'appui  de  leu»  demandes  et  récliupatiopii; 
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<'  Confiidérant  lo.  qn^il  ne  serait  pas  juste  que  la  majorité 
**  des  francs-tenanciers  'd'une  paroisse,  par  la  raison  seule 
<<  qu'eUe  est  majorité,  eut  le  droit  d'empêcher  le  démembre- 
^  ment  de  telle  paroisse,  surtout  quand  tel  démembrement  est 
"  réclamé  par  une  impérieuse  nécessité." 

^  2o.  Qu'à  la  vérité  le  nombre  des  franc-  tenanciers  de  la 
^^  dite  paroisse  de  St  Joseph  de  la  Pointe-Levy  qui  s'opposent 
*^  à  l'érection  de  la  paroisse  demandée  (étant  de  quatre  cent 
*'  vingt-trois)  est  plus  grand  de  soixante-et-sept  que  celui  des 
^'  franc-tenanciers  de  la  dite  paroisse  de  St.  Joseph  de  la 
^*  Pointe-Levy,  qui,  au  nombre  de  trois  cent  cinquante-six,  ont 
'^  demandé  la  dite  érection,  mais  que  dans  les  Umites  de  la 
"  paroisse  demandée,  les  franc-tenanciers,  au  nombre  ci- 
^*  dessus  cité  de  trois  cent  cinquante-six,  qui  ont  demandé 
^^  la  dite  érection  ont,  sur  ceux  qui  s'y  opposent,  une  majorité 
*^  de  cent  quatre-vingt-sept,  laquelle  majorité  est  formée  de 
^^  gens  qui  doivent  être  considérées  comme  étant  plus  direc- 
*^  tement  intéressés  dans  la  dite  érection." 

Les  Opposants  tentèrent  de  soumettre  cette  décision  de 
l'archevêque  de  Québec  à  la  révision  de  la  Cour  Supérieure, 
en  demandant  un  Writ  de  Certiorari  pour  faire  transmettre 
devant  cette  Cour  les  procédures  ecclésiastiques  ;  mais  cette 
demande  frit  rejetée  sur  le  principe  que,  ^^  un  décret  cano- 
nique, érigeant  une  paroisse,  n'iest  pas  une  procédure  civile 
qui  puisse  être  révisée  par  la  Cour  Supérieure  au  moyen 
d'un  Writ  de  Certiorari  :  que'ce  n'est  qu'une  procédure  pure- 
ment ecclésiastique,  hors  de  la  jurisdiction  de  cette  Cour, 
tant  qu'il  n'y  a  point  de  procédures  tendant  à  lui  donner  des 
effets  civils."  (1) 

Le  décret  canonique  fat  ensuite  porté  devant  les  Commis- 
saires pour  l'érection  des  paroisses  &c.,  &c.,  afin  de  lui  donner 
les  effets  civils,  suivant  le  mode  indiqué  à  la  section  4,  de  la 
2e  y.C.  39,  citée  dans  les  notes.  Là  il  frit  encore  opposé,  sans 

(1)  2  Lower  Canada,  Bep  :  292  ExparU  Quay. 
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plas  de  sacoèSySor  le  même  principe,  et  les  Commissaires 
filent  rapport  au  Gouverneur  recommandant  Péiection  de  la 
nouvelle  paroisse,  et  en  effet  elle  fut  érigée  par  proclamation, 
au  mois  d'Octobre,  1852.  C'est  sous  ces  circonstances,  que 
le  requérant  Lecours  s'adressa  à  la  Cour  pour  obtenir  la  révi- 
sion des  procédures  civiles  qui  avaient  mtifié  le  décret 
canonique,  au  moyen  d'un  Writ  de  CertiorarL  II  alléguait 
entre  autres  moyens,  que  : — 

^^  La  majorité  des  habitants  franc-tenanciers  de  la  paroisse 
^^  de  St.  Joseph  de  la  Pointe  Levy,  qui  avaient  un  intérêt  dans 
^^  la  dite  subdivision  et  dans  le  dit  démembrement  de  la  dite 
^^  paroisse  et  dans  la  fonnation  et  érection  de  la  nou- 
"  velle  paroisse  projettée,  était  au-delà  de  soixantc-et-sept  ; 
*^  que  ceux  qui  demandaient  la  dite  division  et  le  dit 
^^  démembrement  ne  comptaient  que  trois  cent  cinquante-six, 
"  y  compris  ceux  qui  n'étaient  pas  franc-tenanciers,  tandis 
*'  que  le  nombre  des  signataires  de  la  contre-requête,  habi- 
"  tants  et  franc-tenanciers  de  la  paroisse  St.  Joseph  de  la 
"  Pointe  Levy,  ayant  intérêt  dans  le  dit  démembrement  et 
^^  dans  la  division  demandée  et  contre  la  formation  et  érec- 
*^  tion  de  la  dite  nouvelle  paroisse,  était  au-delà  de  quatre 
"  cent  vingt-trois." 

^^  Que  lui  le  dit  Lecours  ainsi  que  tous  les  opposants  en  la 
"  dite  contre-requête,  étaient  intéressés  dans  le  ditdémembre- 
^^  ment,  et  dans  la  dite  division  demandée  et  formation  et 
^^  érection  de  la  dite  nouvelle  paroisse,  puisqu'icelle  dite 
"  nouvelle  paroisse  était  formée  de  partie  de  la  dite  pa- 
"  roisse  St.  Joseph  de  la  Pointe  Levy,  dans  laquelle  dite 
^^  paroisse  lui  le  dit  opposant  et  les  signataires  de  la  dite 
"  contre-requête  sont  habitants  et  franc-tenanciers,  et  qu'au 
**  moyen  du  dit  démembrement,  les  chaiges  des  franc-tenan- 
"  ciers  de  ceux  qui  demeurent  dans  la  dite  paroisse  St 
4*  Joseph  de  la  Pointe  Levy  et  de  ceux  qui  formeront  la  nou- 
^^  velle  paroisse  se  trouvent  augmentéesjl'importanoede  ladite 
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^  paioiMe  diminaée,  et  que  le  placement  de  la  dite  nouvelle 
<<  église  ne  convient  pas  et  n'est  pas  fait  d'une  manière  juste 
*<  à  la  majorité  des  franotenanciers  de  la  dite  paioisse  de  SU 
"  Joseph  de  la  Pointe  Levy." 

<<  Qu'un  certain  nombre  d'habitants,  franc^tenanciers  de  la 
<^  dite!  nouvelle  paroisse  Notre  Dame  de  la  Victoire,  se  sont 
*^  ensuite  adressés  par  requête  à  messieurs  les  Commissaires 
^  pour  l'érection  civile  des  paroisses  et  pour  la  constraction 
^  et  réparation  des  églises,  presbytères  et  cimetières  dans  et 
*^  pour  le  district  de  Québec,  demandant  la  reconnaissance 
^  civile  et  la  confinnation  du  dit  décret  canonique." 

^'  Que  le  dit  Lecours  et  les  autres  signataires  de  la  dite 
^  contre-requête  se  sont  opposés  à  la  dite  demande  en  fesant 
^'  valoir  les  moyens  ci-haut  mentionnés,  et  que  le  dixième 
^'  jour  de  Septembre  dernier  les  dits  Commissaires  rejetèrent 
^^  et  déboutèrent  l'opposition  du  dit  opposant  et  des  dits 
"  signataires  de  la  dite  contre-requête,  et  ordonnèrent  : — que 
^  le  procès-verbal  d'érection  civile  de  la  dite  paroisse  Notre 
<^  Dame  de  la  Victoire,  soit  immédiatement  dressé  pour  être 
^^  signé  par  eux  (dits  Commissaires)  et  soumis  à  son  Excel- 
^  lence  le  Gouvemeur-général." 

^^  Que  le  dit  Lecours  et  tous  les  signataires  dans  la  dite 
"  contre-requête  et  opposants  du  dit  démembrement,  étaient 
^^  alors  et  sont  encore  franc-tenanciers  dans  la  dite  paroisse 
"  de  St.  Joseph  de  la  Pointe  Levy,  et  de  la  religion  catholi- 
**  que  romaine." 

^^  Que  les  dits  Commissaires  ont  excédé  et  outre-passé  leur 
"jurisdiction,  en  procédant  à  l'érection  civile  de  la  dite 
"paroisse,  et  en  agissant  sur  le  dit  décret  canonique, 
"  tandis  que  de  fait  il  n'existait  aucun  décret  canonique 
"  légal,  rendu  sur  la  demande  de  la  majorité  des  franc- 
"  tenanciers  d'icelle  dite  paroisse  de  St.  Joseph  de  la  Pointe 
"Levy,  et  lorsqu'il  apparaissait  que  le  dit  décret  canonique 
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<<  avait  été  fait  et  dressé  sur  demande  de  la  minorité  des 
<(  frano-tenancîers  de  la  dite  paroisse." 

<^  Qu^en  conséquence  loi  le  dit  Lecours,  ainsi  qne  tons  les 
'^  opposants  en  la  dite  contie-iequète,  se  trouvent  lézés  par 
<^  le  dit  décret  canonique  et  le  dit  jugement  des  dits  Com- 
^'  missaires,  et  que  pour  cette  raison  lui  le  dit  Lecoùrs  de- 
"  mande  un  writ  de  certiorari  pour  faire  venir  devant  la  cour 
^^  supérieure  dans  et  pour  le  Bas-Canada  siégeant  à  Québec, 
<*  les  procédés  de  Sa  GrÀce  le  dit  Arehevèque,  les  requêtes 
<^  et  contre-requête  ci-haut  mentionnées,  ainsi  que  le  dit  jnge- 
<^  ment  des  dits  Commissaires  rendu  le  dit  dixième  jour  de 
*^  Septembre  dernier,  et  tous  les  ordres  et  jugements  rendus 
^^  par  eux  dits  commissaires  sur  la  dite  requête,  demandant 
*^  la  reconnaissance  civile,  et  la  confirmation  du  dit  décret 
^^  canonique,  et  tous  autres  papiers  concernant  ladite  affaire, 
"  tel  que  le  tout  a  été  fait  par  les  dits  Commissaires  et  a  eu 
^^  lieu  devant  eux  et  est  de  record  devant  eux.". 

Les  prétentions  de  Lecours  étaient  que  la  majorité  dont  il 
était  question  dans  l'ordonnance  était  celle  des  habitants  de 
toute  la  paroisse,  lesquels  étaient  tous  plus  ou  moins  intéres- 
sés dans  la  formation  d'une  nouvelle  paroisse  ;  que  les  termes 
de  la  loi  étaient  clairs  sur  ce  sujet  :  que  les  pouvoirs  exercés 
par  les  Commissaires  étaient  des  pouvoirs  quasi  judiciaires, 
en  autant  qu'ils  statuaient  sur  le  fait  même  de  la  majorité, 
s'il  y  avait  lieu  au  démembrement,  qu'ils  en  fixaient  les  déli- 
mitations, &c.  Les  requérants  favorables  au  démembrement 
soutenaient  le  contraire  de  ces  propositions. 

La  cause  présentait  ces  deux  questions  : 

lo.  Que  doit-on  entendre  par  majorité  dans  l'espèce  citée  ? 

2o.  Les  Commissaires  exerçent-ils  des  pouvoirs  judiciaires,* 
sujets  à  la  révision  des  Cours  Supérieures? 

La  Cour  a  exprimé  l'opinion  : 
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lo.  Que  le  mot  majorité  signifie  la  majorité  des  habitants 
de  la  nouvelle  division  ; 
Et  elle  a  jugé  : 

2o.  Que  les  pouvoirs  exercés  par  les  Commissaires,  quant 
à  l'érection  des  paroisses,  ne  sont  pas  judiciaires. 

Ceci  ne  doit  point  s'entendre  des  pouvoirs  exercés  par  les 
mêmes  commissaires  quant  à  la  construction  des<  églises,  etc. 
etc.,  qui  n'exigent  pas  le  concours  ou  la  sanction  de  l'exécutif, 
et  qui  ont  été  souvent  soumis  à  la  révision  des  Cours  Supé 
rieures. 

DirvAi.,  Juge  : — ^The  application,  in  this  case,  is  made  oa 
behalf  of  Lecours  for  a  Writ  of  Certiorari^  to  remove  into  this 
Court  the  proceedings  of  the  Commissioners  for  the  erection 
of  parishes  &c.  &c.,  relating  to  the  erection  of  the  new  parish 
of  Notre-Dame  de  la  Victoire. 

The  Writ  of  Certiorari  is  given  for  the  removal  of  judicialj 
not  merely  ministerial  acts,  and  therefore  neither  a  warrant  of 
a  Justice,  nor  an  order  of  Court,  not  constituting  a  final  deci- 
sion,  can  be  removed  by  this  Writ. — Chitty,  in  his  general 
practice,  says  :  a  Certiorari  is  in  the  nature  of  a  writ  of  error 
removing  a  conviction  into  this  Court,  where  only  objections 
and  defects,  appearing  on  the  face  of  the  conviction,  or  in 
some  stage  of  the  proceedings,  can  be  discussed.  Let  us 
zpply  this  to  the  case  before  us  ;  Lecours  complains  that  the 
proceedings  have  not  been  taken  on  the  application  of  a 
majority  of  the  inhabitants  being  freeholders.  But,  in  this, 
be  is  in  error  ;  the  majority  required  by  law  is  not  a  majority 
of  all  the  inhabitants  of  the  then  existing  parish,  but  a 
majority  of  those  interested  in  the  subdivision  or  dismember- 
ment of  the  parish  ;  freeholders  having  an  adverse  intei^sst  are 
entitled,  by  the  2d.  clause  of  the  ordinance,  to  a  notice,  of 
at  least  ten  days,  of  the  day  and  place  of  proceeding  on  the 
part  of  the  ecclesiastical  authority,  and  by  this  enactment  an 
opportunity  is  afforded  to  them  of  making  known  all  the  ob« 
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jections  they  have  to  the  granting  of  the  demand  made.  That 
the  application  was  made  by  a  majority,  interested  in  the 
subdivision  prayed  for,  is  a  fact  which  has  been  proved  against 
Lecours.  It  is  clear  that,  on  this  ground,  no  Certiorari  could 
issue,  admitting  there  was  no  other  objection  to  the  motioni 
for  we  cannot  tiy  a  matter  of  fact  ;  the  Writ  of  Certiorari  gives 
this  Court  none  of  the  powers  exercised  by  a  Court  of  appel- 
late jurisdiction. 

I  now  come  to  the  question  :  can  a  Certiorari  be  granted, 
addressed  to  the  Commissioners  named  in  virtue  of  the 
ordinance,  2  Vict.  c.  39)  to  remove  the  proceedings  com- 
plained of  in  this  case  ? 

To  entitle  the  party  to  this  writ^  he  must  show  that  the 
Commissioners  have  made  an  order  constituting  a  final  deci- 
sion : — on  refering  to  the  ordinance,  we  find  that  the  Conmiis- 
sioners  have  no  power  to  make  such  an  order — they  are 
ordered  to  make  a  report  of  their  proceedings  to  the  Governor. 
In  this  report  they  are  to  set  forth  the  bounds  and  division 
lines  of  the  parish,  the  alterations  to  be  made  in  parishes 
already  existing,  and  the  bounds  and  division  lines  which 
they  may  think  it  would  be  for  the  convenience  of  the  inhabi- 
tants to  assign — they  are  further  ordered,  in  case  any  change 
is  to  be  made  in  the  matters  regulated  by  the  canonical  decree, 
to  consult  the  ecclesiastical  authorities  in  order  to  obtain 
their  opinion  thereon,  and  this  opinion  they  are  to  commu- 
nicate in  their  report,  with  all  remonstrances  and  representa- 
tions which  the  inhabitants  may  have  made  to  them.  In  one 
word,  they  are  ordered  to  send  to  the  Govemor  a  full  report 
of  all  the  proceedings  had  before  them.  Is  this  a  final  deci- 
sion ?  quite  the  reverse — they  submit  to  the  Governor  their 
own  opinion,  the  opinion  of  the  ecclesiastical  authorities  and 
the  remonstrances  made  by  the  inhabitants. — Should  the 
Govemor,  after  a  careful  examination  of  the  proceedings, 
entertain  an  opinion  opposed  to  that  of  the  Commissioners, 
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he  assuredly  is  not  bound  by  their  opinion,  which  is  no 
more  than  a  recommendation,  an  advice,  which  the  legisla- 
ture has  sufficiently  defined  by  the  words  "which  they,  the 
CcHnmissioners  may  thinks 

Had  the  power,  vested  by  the  ordinance  in  the  Governor 
General,  been  given  to  any  tribunal  subject  to  the  controlling 
power  of  this  Court,  would  the  {^resent  application  have 
been  made  ?  Certainly  not — ^the  motion  would  have  been 
for  a  Cer^torart  addressed  to  the  Judge  who  had  pronounced 
the  Older,  constituting,  in  the  words  of  Chitty,  the  final  deci- 
sion, and  not  to  subordinate  officers  whose  powers  are  limited 
to  the  making  of  a  report  which  decides  nothing. 

I  am  therefore  of  opinion  that  the  Certiorari  cannot  be 
granted.  I  will  further  observe,  that  all  the  objections  urged, 
will,  on  mature  consideration,  be  found  to  be  objections  to  the 
ordinance,  and  not  to  the  construction  we  now  put  upon  it. 

Merkdith  Justice  : — The  powers  exercised  by  the  Com- 
missioners, under  the  4th  Sect,  of  the  Ordn.  2  Vict.  Cap.  29, 
with  respect  to  the  erection  and  dismemberment  of  parishes, 
are  essentially  different  from  those  exercised  by  the  same 
Officers,  under  the  15th  section  of  that  Ordinance,  with 
respect  to  the  confirming  or  rejecting  of  acts  of  assess- 
ment. 

In  the  latter  case,  the  C<»nmissioners  are  expressly  em« 
powered  "to  hear,  judge  anddetemdine  between  the  trustees 
and  the  parties  interested." 

The  powers  thus  granted  are  clearly  of  a  judicial  nature, 
and  consequently  we  find  that  Writs  of  Certiorari  have,  in 
many  instances,  issued  for  the  purpose  of  bringing  befoKe 
the  higher  tribunal,  proceedings  of  the  Commissioners 
under  the  15th  section  of  the  Ordinance. 

But  under  the  4th  section,  the  Commissioners  are  merely 

empowered  "  to  ascertain*^  the  limits  &c.  of  the  parishes  or 
9* 
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«nbdivisions  of  parishes,  '^  to  enquire  into  all  things  that 
*'  may  have  been  done  or  ordered  by  the  Ecclesiastical  andho- 
**  ritiesy^^  and  "  to  make  a  report*^  to  the  Governor. 

The  powers  thus  vested  in  the  Commissioners  are  merely 
ancillaiy  to  those  vested  in  the  Governor,  and  it  is  the  procla- 
mation of  the  Governor,  and  not  the  report  of  the  Commis- 
sioners, that  ^^  avails  as  a  legal  erection  or  confirmation 
*'  for  all  civil  purposes  of  the  parish  or  parishes  or  subdi- 
*^  vision  of  parishes  therein  designated."  For  these  reasons, 
I  am  of  opinion  that  the  proceedings,. on  the  part  of  the 
Commissioners  in  the  present  instance,  are  not  of  a  judicial 
nature,  and  consequently  that  they  are  not  liable  to  be 
brought  before  us  by  certiorari.  (1) 

Rule  discharged. 
.    Lelucvrb  et  ÂNGSRS,  pour  Lecours. 

Gauthubr,  Lsmisvx  et  Delaorave,  prur  la  Fabrique 
de  N.  D.  de  la  Victoire. 


No.  1674 
de 
1862. 


COUR  SUPERIEURE— QUEBEC.  ' 

Ifrésents  :  Bacquet  et  Duval,  Juges. 

'  Cary,...^ Demandeur. 

vs. 
RTLAirn, Défendeur. 


et 


Gore.. 


!  Opposante. 


Jncé  :— Qne  la  femme,  sépArée  quant 
■nxoiens  eontractnellement,  peut  ester 
en  jugement  sans  l'assistance  ni  l'auto- 
risation de  son  mari  pour  la  conserva- 
tion de  set  biens  mobiliers. 


Held  : — That  a  wife,  iiparée  pMd 
aux  HenSf  separated  as  to  proper^  hj 
her  contract  of  marriage,  may  sne 
for  the  preservation  of  ner  personal 
estate,  without  the  assistance  or  autho- 
rity of  her  husband. 


Jugement  rendu  le  8  Septembre,  1862. 

Dans  cette  cause,  Dame  Mary  Pitt  Gore,  femme  séparée 
contractuellement,  quant  aux  biens,  d'avec  son  mari,  avait 

(1)  Corners  Crown  practice,  p.  66  :»1  Chittj,  Gen.  practice,  p.  375  : — 1  Des- 
eon,  Crim.  law,  p.  208  :— Hart  J)if .,  1  Vol.  p.  208  :- Jacobs  Law  Diet,  Vol.  1, 
pi.  412,  Verbo.  Certiorari. 
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jEût  une  opposition  afin  d'annuler  sans  que  son  mari  fut 
partie  à  la  procédure.  Le  Demandeur  plaida  à  cette  opposi- 
tion par  une  défense  en  droit,  alléguant  que  l'Opposante  ne 
pouvait  procéder  ainsi  sans  que  son  mari  fut  partie  à  la 
cause  pour  l'autoriser  et  l'assister,  ou  sans  être  autorisée  en 
justice.  Per  curiam.  Femme  séparée  quant  aux  biens 
d'avec  son  mari,  et  qui  a  l'administration  de  ses  biens  mobi- 
liers, peut,  sans  l'assistance  de  son  mari,  faire  les  procédures 
nécessaires  pour  leur  conservation.  (1) 
Défense  en  droit  déboutée. 

CanvoNj  pour  le  Demandeur. 
HoLT  et  Irvine,  pour  l'Opposante. 

COUR  SUPERIEURE.— MONTREAL. 
Présents  :  Smith  et  VANmi-soir,  Juges. 
No.  2715.  C  Lenoir, Demandeur. 


of 
1852. 


vs. 


Hamelin  ef  o/., Défendeurs* 


Jugé  : — Qa'un  légataire  universel  ne 
peat  le  soustraire  au  paiement  des  legs 
particuliers  sous  prétexte  que  les 
meubles  sont  insuffisants,  s'il  n'a  rendu 
compte  des  biens  de  la  succession,  ou 
fait  offre  de  les  abandonner  ;  et  qu'il 
doit  y  être  condamné  individuellement 
et  en  son  propre  nom. 


Held  : — That  a  universal  legatee  can- 
not reAise  to  pay  particular  lega- 
cies, under  ^pretext  of  the  insufficiency  of 
the  moveable  property,  if  he  has  not  ren- 
dered an  account  of  the  estate  or  offered 
to  give  up  the  same  ;  and  that  he  mav 
in  such  case  be  condemned  to  such 
payment  individually  and  in  his  own 
name. 


Jugement  S  Février,  1852. 

L'action  était  portée  par  Lenoir  et  Christine  Chagnon,  son 
épouse,  contre  le  Défendeur,  légataire  universel  et  exécuteur 
testamentaire  de  feu  Julie  Chagnon,  et  contre  le  tuteur  à  la 
substitution  créée  et  établie  par  le  testament  de  la  dite  Julie 
Chagnon,  en  recouvrement  d'une  somme  de  £150,  léguée  à 
la  Demanderesse  par  la  testatrice,  qui  nommait  le  Défen- 
deur son  légataire  universel,  auquel,  par  un  codicile,  elle 
substitua  ses  sœurs  ;  et  aussi  pour  semblables  sommes  lé- 
guées à  Paschal  Chagnon,  Josephte  Chagnon  et  Edwidge 

(1)  Coût  :  de  Paris.  Art  224  :— Pothier,  Traité  de  la  puinaace  da  mari.  No* 
60;— 1  figeaii;  p.  33  :— £nc.  de  Droit,  ?bo.  AatoriMtioa. 
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Chagnon,  et  transportées  aux  Demandeurs,  sauf  à  déduite 
certaines  sommes  payées  par  le  Défendeur,  Hamelio,  pour 
intérêts  et  partie  des  capitaux  à  Paschal  Chagnon  et  Ed- 
widge  Chagnon  et  aux  Demandeurs  ;  ces  derniers  alléguaient 
que  le  Défendeur  avait  pris  et  eu  possessicm  des  biens 
délaissés  par  la  testratrice,  et  concluaient  à  la  délivrance  de 
ces  legs  particuliers,  et  à  ce  que  les  Défendeurs  fussent 
condamnés  solidairement  à  leur  payer  la  somme  de  £475  l(te. 
balance  de  ces  legs,  avec  intérêt,  et  subsidiairement  contre  le 
Défendeur,  Hamelin,  individuellement. 

Hamelin  opposa  deux  exceptions  à  cette  demande.  Par 
la  première  il  alléguait  que  les  legs  en  question  devaient 
être  payés  et  acquittés  avec  les  deniers  comptants  et  les 
dettes  actives  qui  appartenaient  à  la  testatrice,  après  paie- 
ment préalable  des  legs  pieux  ;  que  les  créances  dues  (parmi 
lesquelles  il  s'en  trouvait  une  contre  lui-même  et  un  nonmié 
Paul  Beaubien  pour  la  somme  de  £600,  non  échue)  n'étant 
pas  réalisées,  à  un  montant  suSisant  pour  solder  la  créance 
des  Demandeurs,  leur  demande  était  prématurée. 

Par  la  seconde  exception,  alléguant  les  mêmes  faits, 
Hamelin  prétendait  ^^  qu'il  ne  pouvait  être  condamné  et  qu'il 
^^  n'était  tenu  au  paiement  des  legs  particuliers  réclamés  en 
**  cette  cause  que  proportionnellement  entr'eux,  et  avec  les 
"  autres  legs  portés  au  dit  testament,  et  qu'il  n'était  pas 
"  tenu  à  payer  les  dits  legs  particuliers  au  delà  de  ce  qu'il 
^  en  avait  déjà  payé,  et  ce  en  autant  que  les  deniers  comp- 
**  tants  et  les  dettes  actives  de  la  dite  succession,  déduction 
**  faite  des  pertes  éprouvées  et  de  différentes  libérations 
**  effectuées  par  lui  comme  susdit,  n'étaient  pas  suffisants 
"  pour  en  faire  le  paiement  en  entier,  et  partant  le  dit  Hame- 
^  lin  ne  devait  rien  au  Demandeur." 

Suivait  une  dénégation  générale. 

Aux  exceptions,  les  Demandeurs  répondireut  qu'elles 
étaient  mal  fondées  en  droit  comme  en  fait;  de  plus  que  la 
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testatrice  n'avait  fixé  aucun  délai  pour  le  paiement  des  legs 
en  question,  et  ne  les  avait  pas  limités  à  la  suffisance  des 
biens  meubles,  mais  que  tous  les  biens  composant  la  succes- 
sion y  étaient  obligés  :  que  les  Demandeurs  n'étaient  pas 
tenus  d'attendre  l'échéance  et  l'exigibilité  des  dites  dettes 
actives  potir  faire  leur  demande,  et  que  le  dit  Défendeur, 
Hamelin,  ne  pouvait  se  prévaloir  du  délai  qui  lui  avait  été 
accordé  pour  le  payement  de  sa  dette  envers  la  dite  Julie 
Chagnon,  vA  la  confusion  qui  s'était  opérée  en  lui  par 
Pacceptation  du  dit  legs  universel  ;  les  Demandeurs  répon- 
daient de  plus  que  le  Défendeur  Hamelin  avait  volontaire- 
ment omis  de  mentionner  plusieurssommes  qu'il  avait  reçues^ 
ou  était  censé  avoir  reçues,  suffisantes  pour  solder  leur 
créance,  et  qu'enfin  Hamelin  ne  pouvait  leur  opposer  le 
paiement  intégral  qu'il  disait  avoir  effectué  de  quelques 
autres  legs  particuliers,  outre  les  legs  pielix,  "  en  suppo- 
^  sant  que  le  paiement  des  legs  réclamés  par  les  Deman- 
^  deurs  eussent  dû  seulement  être  pris  sut  les  deniers  comp- 
^  tants,  meubles  et  dettes  actives  délaissés  par  la  dite  Julie 
**  Chagnon,"  ce  que  n'admettaient  pas  les  Demandeurs. 

Le  Jugement  est  motivé  comme  suit  : 

La  Cour  &c.,  considérant  que  le  dit  Samuel  Hamelin  est 
en  possession  de  tous  les  biens  de  la  dite  succession  dont  il 
a  enpa/tie  disposé;  qu'il  est  en  possession  du  résidu d'iceux 
lequel  il  n'offire  pas  d'abandonner  aux  légataires  ou  créanciers 
de  la  succession,  ni  d'en  rendre  aucun  compte,  déclare  et 
adjuge  le  dit  S.  Hamelin,  en  sa  qualité  de  légataire  universel 
comme  susdit,  débiteur  personnel  des  legs  énoncés  dans  la 
déclaration  et  dont  les  Demandeurs  réclament  le  paiement 
et  ordomip  en  conséquence,  etc.  etc  ; — déboutant  cette  partie 
des  conclusions  tendant  à  obtenir  une  condamnation  soli- 
daire contre  le  tuteur  à  la  substitution. 

Cabtisb  et  Cahtixr,  pour  le  Demandeur. 
LAWMprAne,  pour  le  Défendeur. 
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COUR  SUPERIEURE.— QUEBEC. 

Présents  :  Bowi»f,  Jage-en-Chef,  Dutai*  et  Mbbkdith, 

Juges. 

'  Ross, Demandeur. 

vs. 
Dalt, Défendewr. 

et 
KiLLALT, •  •  OppomM. 


No.  S51 

de 

185S. 


Jugé  :--Qae  la  connaissance  ^u*a  eu  1  Held  :— That  previous  knowledge,  in 
un  créancier  subséquent  de  l'existence  <  a  subsequent  creditor,  of  the  existence 
d'une  créance  antérieure,  <Ron  enregis-  '  of  a  previous  debt,  not  registered,  due 
tree,  due  par  son  débiteur,  ne  suffit  pas  by  his  debtor,  is  not  sufficient  to  pat 
pour  le  constituer  en  mauvaise  foi,  et  le  him  in  bad  faith,  and  to  deprive  him  of 
priver  de  son  rang  d'hypothèque,  résul-  the  advanta{|;e  by  him  acquired  by  resis- 
tant de  l'enregistrement  de  sa  propre  tration  of  his  claim,  unless  he  be  guilty 
créance,  s'il  n'y  a  de  sa  part,  fraude  ni  of  fraud  or  collusion, 
collusion.  I 

Jugement  rendu  le  7  Mars,  1853. 

Le  Demandeur  Ross,  conjointement  avec  un  autre,  ré« 
clamait,  par  une  opposition,  sur  le  produit  des  im- 
meubles du  Défendeur  Daly,  par  privilège  de  bailleur  de 
fonds,  le  principal  et  les  arrérages  d'une  rente  constituée, 
créée  et  assise  sur  les  immeubles  en  question,  en  vertu  d'un 
acte  de  vente  du  5  Avril,  1830.  L'Opposant  Killaly  réclamait 
par  simple  droit  d'hypothèque  créé  par  acte  du  23  Septembre^ 
1843.  Tous  deux  avaient  un  débiteur  commun,  le  Défen- 
deur Daly  ;  l'un  avait  un  privilège  de  bailleur  de  fonds,  datant 
de  1830  ;  l'autre  une  hypothèque,  datant  de  1843  ;  mais 
le  dernier  avait  fait  enregistrer  son  hypothèque  dès  le  18 
Novembre,  1846,  tandis  que  l'autre  n'avait  fait  enregistrer 
son  privilège  que  le  15  Novembre,  1849. 

Le  projet  de  distribution  colloquait  Killaly,  c'est-à-dire, 
qu'il  fesait  primer  l'hypothèque  postérieure  duenïfent  enre- 
gistrée sur  le  privilège  antérieur  du  bailleur  de  fonds  non 
enregistré.  Ross  contesta  ce  rapport,  sur  le  principe,  que 
dans  l'acte  d'obligation  de  Killaly,  il  était  mention  de  Pacte 
de  vente  de  1830,  et  du  constitut  en  question  ;  et  que  consê- 
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qnemment  Eillaly  avait  eu  connaissance  de  la  créance  de 
Ross,  et  n'était  pas  un  subséquent  possesseur  d'hypothèque 
de  bonne  loi,  qui  pût  obtenir  une  préférence  sur  un  privilège 
antérieur  non  enregistré,  aux  termes  de  la  4e  Y.  c.  SO,  s.  4, 
qui  porte  :  '^  que  tout  droit  privilégié  et  hypothécaire,  qui 
^^  n'aura  pas  été  enregistré,  sera  nul  à  l'égard  de  tout  subsé- 
'*  quent  possesseur,  hanâfide^  de  droits  privilégiés  ou  hypo- 
^^  thécaires  duement  enregistrés." 

D'où  Ross  arguait  que  le  privilège  antérieur  non  enre- 
gistré n'était  pas  nul  à  l'égard  d'un  créancier  subséquent  de 
mauvaise  foi  :  or,  suivant  lui,  la  seule  connaissance  qu'avait 
KiUaly  de  sa  créance  suffisait  pour  le  constituer  en  mauvaise 
foi.  La  mention  de  l'acte  de  vente  en  question,  d'où  l'on 
prétendait  faire  dériver  la  connaissance  de  Killaly  était  en 
termes  généraux. 

Le  Demandeur  Ross  fesait  une  grande  distinction  entre 
les  actes  antérieurs  et  les  actes  postérieurs  à  l'ordonnance  des 
enregistrements,  entre  la  Ire  et  la  4e  clauses.  Car,- relative- 
ment aux  actes  antérieurs,  la  première  clause  dit  expressé- 
ment que  la  connaissance  ou  notice  d'aucim  droit  antérieur 
ne  pourra  vicier  aucune  créance  postérieure. 

Quant  à  l'effet  de  la  connaissance  ou  de  la  notice  néces- 
saire pour  constituer  l'acquéreur  subséquent  en  mauvaise 
foi,  Ross  cita  diverses  autorités.  (1) 

Eillaly  soutenait  que  quant  à  cette  doctrine  de  notice  ou 
connaissance  d'un  droit  antérieur,  suffisante  pour  constituer 
un  créancier  subséquent  en  mauvaise  foi,  la  loi  française, 
applicable  au  cas  actuel,  différait  essentiellement  de  la  loi 
anglaise  ;  qu'en  Angleterre  il  est  vrai  que  la  mention  d'un 
acte  antérieur  équivalait  à  une  notice  d'une  créance  antérieure, 

(l)Sagdenon  Vendors,  Ed  :  1851,  p.  559,  No.  63  :— i  Vesey,  Jr.  p.  64:— 2 
Atkins,  p.  104  :--10  Johnston,  p  460  :— Revne  de  Légis.,  V.  2,  p.  194,  Smith  ys. 
Terrill:— 4  Creusés  Digest,  p,  365:— 1  Pigeau,  p.  114  :— 2  Sngdeoon  Vendon. 
VP.  643-4. 
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et  suffisait  poor  oonstitaez «I  mauvadae  foi;  taadiaijiiadaiis 
fiotre  drcHt,  cette  mention  ne  produisait  aucun  effet  II  main* 
tenait  d'ailieurs  que  la  disposition  expresse,  qui  se  trou^ 
dans  la  lèie  clause  de  l'ordonnance,  et  qui  statue  expresse 
ment  que  telle  connaissance  n'aura  aucun  effet,  n'est  paii , 
seulement  applicable  aux  actes  antérieurs  à  l'c^dcMinance, 
maisest  une  disposition  générale  qui  s'applique  à  tous  les 
cas,  et  qui  domine  tout  le  reste  de  l'ordonnance. 

BowBN,  J.  C.  : — ^Nous  av<H)s  jugé  itérativement  que  le 
vendeur,  dont  le  privilège  est  antérieur  à  la  loi  des  bureaux 
d'enregistrement,  4  V.  c.  SO,  perd  son  rang  d%ypotbèque  s'il 
n'a  enregistra  son  titre  de  créance.  Dans  le  cas  actuel,  Ross 
et  autre,  bailleurs  de  fonds,  qui  cmt  négligé  d'enregistrer  leur 
titre,  se  trouvent  primés  parKillaly,  un  créancier  subséquent 
quia  enregistré  le  sien;  et  en  conséquence  ils  contestent  ta 
réclamation  et  collocation  de  ce  créancier  subséquent  \  lob 
sur  le  principe  qu'il  y  a  eu  fraude  et  dol  de  sa  part  ; — et  2o. 
sur  ce  qu'il  est  un  créancier  de  mauvaise  foi,  en  raison  de  la 
connaissance  qu'il  a  eu  de  l'existence  de  cette  créance 
antérieuie.  Quant  à  la  firaude,  il  n'y  en  a  aucune  preuve  ; 
au  contraire  il  est  indubitable  que  les  deniers  prêtés  ont  été 
bien  et  duement  payés  au  débiteur.  La  connaissance,  attri- 
buée à  Killaly,  de  l'existence  du  privilège  de  Ross  et  autre, 
procède  de  ce  que  la  vente,  faite  par  Ross  à  Daly,  est 
mentionnée  dans  l'obligation  même  de  Killaly. 

Nous  sommes  tous  d'opinion  que  cette  connaissance  n'est 
pas  suflBsante  pour  constituer  Killaly  en  mauvaise  foi,  et  en 
conséquence  nous  confirmons  le  rapport  qui  le  colloque  en 
préférence  à  Ross  et  autre. 

DirvAL,  Juge  : — Cette  doctrine  de  nMce^  de  connaissance 
antérieure^  par  implication,  tirée  du  droit  anglais,  n'est  pas 
applicable  ici,  et  est  entièrement  étrangère  au  droit  français  ; 
même  en  Angleterre,  on  a  poussé  cette  doctrine  beaucoup 
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Uffp  loin^et  Von  en  it  senti  lee  ineoiitéme&ts  :  ua  eomi^  de  l«t 
Chambre  dee  Comznanes  Pa  dénoncée  comme  nuieible^et  in** 
compatible  avec  un  bon  eystème  à'enregistiement  Je  sma 
d^ayie,  en  oiUie^que  les  didpoeltions  de  la  piemière  clause  de 
la  4e  y.  c»  30,  quant  à  l'inefficacité  de  telle  connaissance, 
s'applique  à  tous  les  cas,  et  doit  régler  l'interprétation  du 
leate  de  Poidonnance. 

Mbredith,  Justice  :— The  main  ground  upon  which  the 
Claimants,  Mr.  Ross  and  his  sister,  have  contested  the  colloca- 
tion in  favour  of  the  Opposant  Killaly,  is  that  the  mortgage, 
from  the  Defendant  to  the  Opposant  Killaly,  upon  which  the 
claim  of  the  latter  is  founded,  expressly  refers  to  the  deed  of 
sale  upon  which  the  claim  of  Mr.  Ross  and  his  sister  is 
founded.  The  Claimants  Ross  contend  that,  as  Killaly  knew 
of  the  existence  of  the  deed  upon  which  their  claim  rests,  he 
must  be  presumed  to  have  known  the  whole  of  the  contents 
of  that  deed,  and  further  that  as  Killaly  had  full  knowledge, 
or  is  to  be  presumed  to  have  hadfuU  knowledge  of  their  claim, 
atthe  time  he  acquired  his  own  mortgage,  he  is  bound  by  that 
claim,  as  if  it  had  been  duly  registered.  In  support  of  these 
views,  the  learned  counsel  for  the  Claimants  Ross  cited  nume- 
rous english  cases,  shewing  that  the  Court  of  Chancery  in 
England  has  repeatedly  held  "  that  if  a  subsequent  purchaser 
"  has  notice,  at  the  time  of  his  purchase,  of  any  prior  unregis- 
"  tered  conveyance,  he  shall  not  be  permitted  to  avail  himself 
"  of  his  title  against  that  conveyance,  and  also  shewing  that 
it  is  an  established  rule  in  the  Court  of  Chancery  "  that 
"  where  a  purchaser  cannot  make  out  a  title  but  by  a  deed 
"  which  leads  him  to  another  fact,  he  shall  be  presumed  to 
"  have  knowledge  of  that  fact."  I  do  not  however  deem  it 
necessary  to  enquire  how  the  present  case  would  be  affected 
by  those  rules,  because  I  believe  them  to  be  opposed  alike  to 
the  spirit  of  any  registry  ordinance  (1)  and  to  the  principles  of 

(1)  See  pioTiso  to  1st  Sect  of  the  Oidiniince. 
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oor  common  law  (1),  and  therefore,  of  course,  I  do  not  intend 
to  be  guided  by  them.  We  have,  in  the  present  case,  but  a  single 
question  to  determine,  namely^  is  Mr.  Killaly,  as  regards  Mr. 
Rossand  his  sister,  a  tomJ^i^/e  hypothecary  creditor  for  valuable 
consideration  ?  and  as  was  justly  observed  by  the  learned  coun- 
sel for  Mr.  Killaly,  our  own  laws  are  quite  sufficient  to  enable 
us  to  determine  this  question,  irrespective  of  english  Chancery 
decisions,  however  valuable  they  may  be  in  other  respects. 
We  know  that  the  system  of  law,  of  which  the  english  rules 
already  adverted  to  form  a  part,  is  essentially  different  from 
our  own  law,  and  we  know  moreover  that  the  wisdom  of 
those  rules  has  been  more  than  questioned,  even  by  those  who 
may  be  presumed  to  be  most  favourable  to  them.  Sir  Wm. 
Grant,  the  Master  of  the  Rolls,  observed  in  the  case  of  Wyat  vs. 
Harwell,  (19  Vesey,  436.)  "  It  has  been  doubted  much  whether 
"  the  Courts  ought  ever  to  have  suffered  the  question  of  notice 
^^  to  be  agitated  as  against  a  party  who  had  registered  his 
conveyance."  Story,  in  his  work  on  Equity  Jurisprudence, 
No.  398,  makes  use  of  the  same  language,  and  also  remarks  : 
"  This  doctrine  as  to  postponing  registered  to  unregistered 
"  conveyances,  upon  the  ground  of  notice^  has  broken  in  upon 
"  the  policy  of  the  Registration  acts  inlio  smsdl  degree."  We 
also  find  that  the  Committee  named  by  the  House  of  Com- 

(1)  Pothier  lays  :  ''  les  formalités  établies  par  la  loi  pour  donner  à  quelqu'un 
'*  connaissance  de  quelque  fait  ne  se  suppléent  pas,  et  ne  s'accomplissent  pas  par 
**  équipoUence  :"  and  with  reference  to  substitutions,  the  same  author  says,  p.  495 
Vol.  1,  Œuv  :  Posth  :  '*  Les  tiers  acquéreurs  et  créanciers  hypothécaires  peuvent 
"  opposer  le  défaut  d'insinuation,  quand  même  il  serait  justifié  qu'ils  ont  eu  coa^ 
"  naissance  de  la  substitution  dans  le  temps  qu'ils  ont  contracté  avec  le  crevé.  L'or- 
<*  donnance  le  décide,  art.  33.  On  aurait  pu  en  douter  ;  car  ces  formalités  n'ayant  été 
**  établies  que  pour  empêcher  que  ceux  qui  contracteraient  avec  le  grevé  ne  fussent 
"  induits  en  erreur,  il  aurait  pu  sembler  que  ceux  qui  n'ont  pu  être  induits  en  erreur, 
''  i  cause  de  la  connaissance  qu'ils  avaient  de  la  substitution,  ne  peuvent  se 
**  plaindre  ni  opposer  qu'elle  n'a  pas  été  insinuée.  Les  raisons  de  décider  au  eon- 
'*  traire,  sont  ^ue  les  formalités  ne  se  suppléent  pas  ;  que  la  loi  ayant  voulu  qu'on 
"  donnât  connaissance  de  la  substitution  par  la  voie  de  l'insinuation  i  tous  ceux 
**  qui  pourraient  contracter  avec  le  grevé,  toute  autre  connaissance  qu'ils  ont  pu 
'' en  avoir  d'ailleurs  iie  doit  pas  être  considérée.  Le  Législateur  a  passé  une 
'<  loi  générale  à  laquelle  il  faut  satisfaire  Si  la  loi  eut  laissé  la  liberté  d'entrer 
**  dans  la  discussion  du  fait,  si  celui  qui  a  contracté  avec  le  grevé  a  eu  connais- 
**  sance  ou  non  de  la  substitution,  la  discussion  aurait  pu  donner  lieu  d  det  pro» 
<'  eè9,  qu'il  était  de  la  tagetu  de  la  Un  de  retraneker  :  Ut  lois  étant  étabUêê^  imni 
«<  9eui€m€fU pour  y  mttr€  unterm,  maûpour  lu  mpMer  de  wAtre.'* 
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mens,  when  it  was  proposed  to  establish  a  general  register 
in  England,  were  of  opinion  ^Hhat  a  subsequent  deed  registered 
^*  ought  to  prevail  over  a  prior  deed  unregistered,  although 
**  the  party  who  registered  the  subsequent  deed  had  notice  at 
'^  the  time  that  the  prior  deed  had  been  executed,  but  that 
"  if  it  could  be  proved  that  the  subsequent  deed  had  been  ob- 
^^  tained  by  fraud,  registration  ought  not  to  give  that  deed  vali- 
"  dity."(l)  Now  what  the  Committee  of  the  House  of  Commons 
said  ought  to  be  the  law  in  England  is,  I  contend,  already  the 
law  of  Canada.  Our  law  on  this  subject,  as  I  understand  it, 
is  simply  this — on  the  one  hand  mere  knowledge  of  an  un- 
registered incumbrance  will  not  bind  a  party  whose  claim  is 
duly  registered,  and  on  the  other,  registration  is  inoperative 
for  the  purpose  of  covering  fraud,  or  of  giving  validity  to  a 
firaudulent  deed.  (2) 

Applying  these  principles  to  the  present  case,  we  find 
that  although  the  Opposant  Killaly  may  be  considered  to  have 
had  what,  according  to  the  english  rule,  would  be  termed 
constructive  notice  of  the  claim  of  Mr.  Ross  and  ol  his  sister, 
yet  that  there  was  nothing  whatever  which,  according  to  the 
principles  of  our  law,  could  by  any  possibility  be  deemed 


(1)  Siigden,  V.  &  P.  Vol.  3,  p.  387. 

See  alM  Hars  on  conveyancing,  VoL  1 ,  p.  491  :  "  upon  the  no  less  vital 
"  questions,  wnetber  knowledge  hj  a  purchaser  or  mortgu eé  of  a  prior  unregia* 
"  tered  right  shall  be  allowed  to  subvert  his  registered  title,  the  Cfommissionen 
"  differ  in  opinion,  five  contending  against,  and  three  supported  by  Mr.  Bell  in 
**  favour  of  the  unregistered  right  It  is  indeed  conceded  by  the  mmorUy  thai 
"  mere  notice  of  the  unregistered  right  ^  unaccompanied  by  circumstances  o/jroud 
*'  ought  not  to  prevail  against  the  Register," 

(3)  In  the  Quebec  Mercury  of  the  24th  March,  1853,  we  read  upon  this  sub- 
ject, the  following  remarks  : 

"  The  new  Lord  Chancellor  of  England,  Lord  Cranworth,  from  his  place  in 
the  House  of  Lords  lately  delivered  a  speech  of  a  highly  interesting  cnaracter, 
being  an  announcement  of  his  intentions  in  the  matter  of  legal  reform.  Tlib 
fijrst  point  to  which  he  intends  to  direct  his  best  energies  is  the  facilitation  of 
the  transfer  of  landed  property,  great  inconvenience  being  now  experienced  in 
conveyancing,  not  so  much  however  from  the  state  of  the  law  in  this  respect  as 
fiom  tlie  difficulty  of  ascertuning  accurately  the  titles  of  the  parties  who  wish 
to  transfer  ; — ^the  noble  lord  proposes,  therefore,  that  a  proprietor  should  register 
his  title  and  that  the  purchaser  Aould  look  to  the  register  to  discover  the  nature  of 
that  tUU,  he  also  proposes  to  eiuxct  that  nothing  tohatever  should  affect  the  title  of 
land  except  tohat  may  appear  on  the  register.    £d«  L.  C.  Reports, 
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ftiittdtilent  on  the  part  of  Mr.  Kîllaly .  On  the  contrary,  to  «> 
far  as  he  was  concerned,  a  fairer  transaction  than  that  now 
Ibefore  ns,  could  not  come  tinder  the  consideration  of  a  Court 
of  Justice.  He  therefore,  in  respect  of  the  registered  claim 
upon  which  his  opposition  is  founded,  is  a  feon^Jîrfc  hypothe- 
cary creditor  for  valuable  consideration,  and  as  such  is 
entitled  to  be  collocated  according  to  the  date  of  his  registra- 
tion, and  consequently  in  preference  to  Mr.  Ross  and  his  sister. 

As  to  the  proviso,  in  the  first  section,  which  in  effect  de- 
clares that  knowlege  of  an  unregistered  claim  shall  not  have 
the  effect  of  vitiating  a  registered  claim,  I  will  merely 
observe  that,  from  the  nature  of  the  proviso,  and  from  the 
manner  in  which  it  is  worded,  I  think  it  must  be  deemed 
to  extend  to  all  claims  that  may  be  registered  under  the 
ordinance  ;  and  with  reference  to  the  case  now  before  us,  it 
may  be  added  that  Mr.  Killaly's  claim,  bearing  date,  as  it 
does,  after  the  registry  law  came  into  effect,  was  registered, 
not  under  the  4th  section  of  the  law,  but  imder  the  section 
containing  the  proviso,  namely  the  first. 

Le  jugement  est  motivé  comme  suit  : 

The  Court  &c.,  having  heard  the  parties,  by  their  Côûûsèl 
respectively,  upon  the  contestation  j^ised,  in  this  Cause,  by  the 
Opposants  Mai  vina  Eliza  Ross  and  Hector  St.  George  Roseate 
the  opposition  afin  de  conserver  in  this  cause  filed  by  the  Honor- 
able Hamilton  H.  Killaly, — considering  that,  by  the  evidence 
adduced,  it  is  established  that,  on  the  twenty^third  day  of 
September,  1848,  the  said  Defendant,  Dominick  Daly,  was 
lawfully  indebted  to  the  said  Hamilton  H.  Killaly  in  the  sum 
of  one  thousand  one  hundred  pounds  of  lawful  current 
money,  for  so  much  money  lent  and  advanced  by  the  said 
Hamilton  H.  Killaly  to  the  said  Defendant,  and  that  the  deed 
<A  obligation,  signed  by  the  said  Defendant,  in  favof  of  the 
ftaid  Hamilton  H.  Killaly,  before  Henry  Griffin  and  another, 
public  Notaries,  at  Montreal,  on  the  twenty-third  day  of 
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September,  184S,  gnmted  an  hypothec  to  the  said  Hamilton 
H.  Kilialy  for  securing  the  payment  of  the  said  snm  of  one 
thousand  one  hundred  pounds  cnnency,  due  and  owing  by 
the  Defendant  to  the  said  Hamilton  H.  Kilialy  for  the  causes 
aforesaid, — and  that  by  reason  thereof  the  allegations  con- 
tained in  the  opposition  of  the  said  Hamilton  H.  Kilialy  ate 
proved,  and  the  deed  of  obligation  aforesaid  established  to 
have  been  signed  for  valuable  consideration,  and  not  for  the 
fraudulent  purposes  alleged  in  the  plea  of  perpetual  exception 
peremptoire  en  droit  filed  in  this  cause,  by  the  said  Malvina 
Eliza  Ross  and  Hector  St.  George  Ross,  doth  over-rule  the 
contestation  filed  by  the  said  Malvina  Eliza  Ross  and  Hector 
St  George  Ross,  to  the  said  opposition  afin  de  conserver  of 
the  said  Hamiltcm  H.  Kilialy  in  this  cause  filed,  the  whole 
with  costs  in  favor  of  the  said  Hamilton  H.  Kilialy  against 
the  said  Malvina  Eliza  Ross  and  Hector  St.  George  Ross. 

The  Court  having  seen  and  examined  the  pleadings  filed, 
and  beard  the  parties,  by  their  Counsel  respectively,  upon 
the  contestation  in  this  cause  raised  by  the  Opposants 
Malvina  Eliza  Ross  and  Hector  St,  George  Ross,  to  the  collo- 
cation, in  favor  of  the  Honomble  Hamilton  H.  Kilialy,  men- 
tioned in  the  report  of  distribution  No.  1.,  in  this  cause  filed, 
on  the  sixth  day  of  March  one  thousand  eight  hundred  and 
fifty-one, — considering  that  the  deed  of  obligation  signed  by 
the  Defendant  Dominick  Daly,  in  favor  of  the  Opposant 
Kilialy,  and  executed  before  Griffin  and  another,  public 
Notaries,  at  Montreal  on  the  twenty-third  day  of  September 
1843,  was  so  signed  by  the  said  Defendant  for  a  valuable 
consideration,  the  Defendant  having  previously  received  from 
the  said  Opposant  Kilialy,  as  a  loan,  the  sum  of  one  thousand 
one  hundred  pounds  of  lawful  current  money,  being  the 
amount  acknowledged,  by  the  said  deed,  to  be  due  and 
owing  by  the  said  Defendant  to  thé  said  Kilialy,  and  con- 
sidering fiirther  that  the  said  sum  of  money  was,  by  the  said 
Kilialy,  lent  and^advanced  to  the  Defendant  and  the  hypo* 
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thee  created  by  the  said  deed,  accepted  in  good  faith  by  the 
said  Eillaly  and  the  same  duly  registered  at  the  Registiy  office 
for  the  County  of  Quebec,  on  the  18th  day  of  November, 
1846,  as  by  law  required  : — Considering  also  that,  by  reason 
of  the  premises,  the  said  Killally  is  entitled  to  be  collocated 
for  the  amount  by  him  claimed  in  preference  to  the  said 
Malvina  Eliza  Ross  and  Hector  St.  George  Ross,  who  claim 
the  capital  of  the  rente  created  by  deed  of  sale  by  James 
Ross  es  qualité^  to  the  said  Dominick  Daly,  executed  at 
Quebec  on  the  5th  day  of  April  1880,  before  Scott,  and 
another,  public  Notaries, — ^It  is  by  the  Court  adjudged  that 
the  contestation  of  the  report  of  distribution,  on  the  pait 
of  the  said  Malvina  Eliza  Ross  and  Hector  St.  George 
Ross,  in  so  far  as  respects  the  sum  of  money  in  and  by  the 
said  report  awarded  to  the  said  Killaly,  for  the  cause  afore- 
said be,  and  the  scune  is  hereby  over-ruled  and  dismissed 
with  costs  to  the  said  Killaly  against  the  said  Malvina  Eliia 
Ross  and  Hector  St.  George  Ross. 

Stuart,  G.  0.  pour  Ross. 
Stuart,  A.  pour  Killaly. 


m^*^0%<^t^^f>^^>^>0S^^t^^t^^sf^0^f^t0^^0^), 


145 


COUR  SUPERIEURE.— MONTREAL. 
Présents  :  Dat,  Smith  et  Monbulst,  Juges. 

No.  12  (  Dekxau Demandeur. 

de     <                                      vs. 
1852.  (  Frothikoham Défemdewr. 


Jugé:— la  Qae  le  débiteur, ponrfniTi 
par  l'héritier  du  créancier,  ne  peut 
opposer,  de  son  propre  chef  à  cette  de- 
mande, le  testament  de  ce  créancier 
léguant  cette  créance  à  un  tiers,  nonobfi- 
taot  l'avis  donné  au  Défendeur  par 
Pezécnteor  testamentaire  qu'il  deman- 
derait ce  legs. 

2o.  Que,  dans  ce  cas,  et  en  l'absence 
de  délivrance  de  legs,  l'héritier  peut 
reeevoir  le  montant  de  la  créance  et  en 
douer  quittance  et  décharge  valable. 


Held  :— lo.  That  the  debtor,  sneit  by 
the  heir  of  his  creditor,  cannot  oppow, 
in  his  own  name,  to  such  demand,  a  will 
of  the  creditor  bequeathing  this  debt 
to  a  third  party,  nothwithstanding  the 
notice  given  to  the  said  debtor  by  the 
executor  that  he  would  demand  sucb 
bequest 

2o.  That,  in  such  case,  and  in  the 
absence  of  îé/ivrance<ie  lêgê,  the  heir 
may  receive  the  amount  of  the  debt  and 
give  therefor  a  good  and  valid  discharge. 


Jngement  rendu  le  13  Janvier,  1852. 

La  demande  en  cette  cause  était  aux  fins  de  faire  déclarer 
hypothéqué,  en  faveur  du  Demandeur,  un  immeuble  possédé 
parle  Défendeur  et  qui  avait  été  acquis  par  un  nommé  Jacques 
Finlay,  d'Eustache  Trothier  Desrivières  Beaubien,  moyen- 
nant une  rente  constituée,  au  capital  de  £500,  transportée  par 
Benjamin  Beaubien  (qui  le  tenait,  a  titre  d'hérédité,  de  la 
saccession  du  dit  Eustache  Trothier  Desrivières  Beaubien), 
à  Marguerite  Noël  et  Marie  Amable  Noël,  ses  sœurs  ;  cette 
demière  ayant  survécu  à  sa  sœur,  morte  sans  hoirs  de 
son  corps  et  ab  intestat^  décéda  aussi  vers  le  10  Juillet,  1834, 
sans  hoirs  de  son  corps,  laissant  pour  lui  succéder  dans  ses 
biens,  comme  son  plus  proche  héritier,  le  Demandeur,  son 
consin  issu  de  germains,  qui  s'est  trouvé  saisi  de  la  dite  rente 
constituée. 

Par  une  exception  péremptoire,  le  Défendeur  niait  au  De- 
mandeur le  droit  de  réclamer  ce  constitut,  en  autant  que  la 
dite  Marie  Amable  Noël,  par  son  testament,  reçu  le  5  Février, 
1889,  avait  légué  cette  rente  constituée  à  Marie  AppoUine 
Berland,  reversible,  après  sa  mort,  pour  deux  cinquièmes  aux 
10 
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Religieuses  de  PHôtel-Dieu  de  Montréal,  et  pour  un  cinq- 
uième aux  Sœurs  de  la  Congrégation  de  Notre  Dame  de 
Montréal,  pour  un  cinquième  aux  Sœurs  de  PHôpital  (îénéral 
de  Montréal,  pour  un  dixième  aux  Pauvres  du  dit  Hôtel- 
Dieu,  et  pour  un  dixième  aux  Pauvres  de  la  paroisse  de 
Montréal  ;  laissant  le  surplus  et  résidu  de  ses  biens,  moitié 
aux  administrateurs  du  bien  des  Pauvres  de  PHôtel  Dieu, 
et  Pautre  moitié  au  curé  d'office  de  la  paroisse  de  Montréal, 
pour  être  distribué  aux  Pauvres  de  cette  [paroisse,  et  nom- 
mant, pour  ses  exécuteurs  testamentaires,  Charles  Simon  De- 
lorme  et  Pierre  Beaudiy. 

Le  dit  C.  S.  Deloi^ne,  ayant  accepté  cette  charge,  par  acte 
devant  notaire,  en  date  du  19  Août,  1834,  notifia  le  Défendeur 
qu'à  Pexpiration  de  six  mois  il  demanderait,  en  sa  dite  qua- 
lité, le  remboursement  de  la  dite  somme  capitale  de  £500. 

Le  Défendeur  alléguait  de  plus  que  la  dite  Berland  était 
décédée  vers  le  23  Mai,  1844,  et  qu'à  raison  de  tout  ce  que 
dessus,  et  en  supposant  même  que  le  Demandeur  fut  le  plus 
proche  parent  de  la  dite  Marie  Amable  Noël,  il  n'avait  aucun 
droit,  titre  ou  intérêt  sur  cette  somme.  Cette  exception  était 
suivie  d'une  défense  au  fonds  en  fait. 

Le  Demandeur  répondit  à  l'exception  par  une  réponse  en 
droit,  alléguant  :  lo.  que  par  cette  exception  le  Défendeur 
excipait  du  droit  d'autrui  et  n'avait  aucun  intérêt  à  opposer 
le  prétendu  legs  ;  2p.  que  lui  le  Demandeur,  comme  héritier, 
était  saisi  de  la  créance  en  question  qui  n'avait  pu  passer  à 
la  dite  Berland  sans  une  demande  en  délivrance  à  lui  faite 
légalement,  et  que  la  dite  Berland  ne  pouvait  réclamer  cette 
rente  sans  avoir  obtenu  telle  délivrance  ;  So.  que  les  exécu- 
teurs n'ayant  pas  retiré  du  Défendeur,  pendant  l'année  de 
leur  exécution,  le  capital  et  la  rente  courante  du  dit  constitut, 
le  Demandeur  seul  en  était  resté  saisi,  la  légataire  n'eu 
ayaal  paafait  lademande  ;  4o.  qu'aucune  délivrance  n'ayant 
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été  demandée,  le  Demandeur,  comme  héritier,  avait  seul 
droit  au2  arrérages  de  la  rente  juqu'à  ce  que  telle  délivrance 
fat  demandée  ;  5o.  que  le  capital  n'ayant  jamais  été  payé 
àla  légataire,  le  Demandeur  avait  droit  seul  aux  intérêts; 
60.  que  la  quittance  de  lui  Demandeur  pour  les  intérêts 
libérait  valablement  le  dit  Défendeur. 

Après  avoir  entendu  les  parties  sur  l'exception  ci-dessus, 
la  Cour  Supérieure  fat  d'opinion  imanime  que  le  Défendeur 
n'avait  aucun  intérêt  à  plaider  le  testament  en  question,  qu'en 
l'absence  d'allégué  de  délivrance  du  dit  legs,  la  seule  question 
était  de  savoir  si  le  débiteur  pouvait  payer  à  l'héritier,  ce  qui 
ne  pouvait  souffirir  de  doute.  Le  jugement  est  conçu  dans 
les  termes  suivants  :  "  The  Court  having  heard  the  parties, 
by  their  Counsel,  upon  the  Plaintiff's  answer  to  the  peremp- 
tory exception  pleaded  by  the  Defendant,  &c.,  considering 
that  it  dothnot  appear,  by  reason  of  the  allegations  in  the  said 
exception  contained,  that  the  Defendant  can  be  held  liable 
to  pay  the  sum  of  money  for  the  recovery  whereof  he  hath 
been  sued  and  impleaded  by  this  action,  to  any  person  what- 
ever other  than  the  Plaintiff,  who  claims  the  same  by  right 
of  succession  and  inheritance  as  the  heir  at  law  of  Marie 
Amable  Noël,  in  his  declaration  and  in  the  said  exception 
mentioned,  and  that  the  receipt  and  discharge,  by  the  said 
Plaintiff,  will  be  a  good  and  sufficient  receipt  and  discharge 
to  the  Defendant,  as  against  all  persons  whatsoever,  in  the 
said  exception  mentioned,  claiming  for  the  causes,  matters 
and  things  and  in  the  manner  set  forth  in  the  said  exception  : 
maintains  the  Plaintifi's  answer,  in  the  nature  of  a  demur- 
rer, to  the  said  exception,  and  doth  dismissthe  said  exception 
with  costs. 

HuBSRT,  pour  le  Demandeur. 
Rose  &  Monk,  pour  le  Défendeur. 


10* 
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SUPERIOR  COURT— QUEBEC. 

Before  Bowen,  C.  J.,  Dutal  and  Meredith,  Justices. 

No.  10inGALBgfaZ...4 Plaintiffs. 

of       >                                       vs. 
1852.      )Brown, Defendant. 


Jugé  : — Qu'un  affidavit  pour  obtenir 
un  Capias  est  insuffisant,  si,  dans  one 
action  en  dotnmages  pour  marchandifles 
avariées  à  boxxl  d'un  vaisseau,  il  n'y  eit 
pas  dit  avec  certitude  que  les  mar- 
chandises ont  été  ainsi  avariées  en  U 
lion  du  Défendeur  et   avant  la 


Held  :— That  an  affidavit  to  obtain  a 
Capias  is  insufficient,  if,  being  taken 
in  an  action  of  dsima^eS  for  goods 
damaged  on  board  of  a  ship,  it  does  not 
state  with  certainty  that  the  goods  were 
so  damaged  while  in  the  safe  keeping 
and  custody  of  the  Defendant,  and 
before  delivery* 

Judgment  rendered  the  15th  April,  1852. 

This  was  an  action  of  damages  against  the  master  of  a 
ship  for  the  value  of  goods  damaged,  while  in  his  keeping 
and  custody  :  the  action  was  commenced  by  a  Capias  ad 
respondendum.  The  Defendant  obtained  a  rule  to  quash  the 
Capias^  on  the  ground  of  the  insufficiency  of  the  affidavit,  in- 
asmuch as  it  did  not  state  that  the  damage  complained  of 
had  been  caused  while  the  goods  were  in  the  custody  and 
safe  keeping  of  the  Defendant  ;  and  also  on  the  ground  that 
the  action  was  for  unliquidated  damages.  The  Court  had 
no  doubt  that  in  such  case  a  Capias  might  issue.  Bowev, 
C.  J.,  was  of  opinion  that  the  affidavit  was  sufficient,  and 
amply  disclosed  the  cause  of  action.  The  majority  of  the 
Court  thought  that  the  rule  ought  to  be  made  absolute, 
because  the  Plaintiffs  had  not  sworn  positively,  that  the 
damage  had  occurred  before  the  delivery  of  the  goods,  and 
while  they  were  in  the  custody  of  the  Defendant  :  there  was 
an  uncertainty  as  to  the  time  and  cause  of  the  damages. 

The  following  is  an  extract  of  the  affidavit  : 

"  That  Jacob  Brown,  of  parts  beyond  the  seas,  master  of  the 
barque  or  vessel  called  the  "Effort,"  is  indebted  to  the 
Plaintiffs  for  damages  to  seventy-six  bundles  of  galvanized 
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tixined  iron  of  them  the  said  Andrew  W.  Hoffman  and  John 
y.  Gale,  and  which  said  galvanized  tinned  iron  the  said 
Jacob  Brown  received  on  board  the  said  vessel  at  London, 
in  England,  on  the  28th  day  of  August  now  last  past,  from 
certain  persons  trading  there  under  the  firm  of  W.  Chance, 
Son  &  Company,  as  agents  of  them  the  said  John  V. 
Gale  and  Andrew  W.  Hoffman,  for  which  iron  the  said  Jacob 
Brown,  in  due  form  signed  a  bill  of  lading  on  the  day  afore- 
said, whereby  he  acknowledged  the  same  to  have  been 
received  in  good  order  and  agreed  to  deliver  the  same  in  like 
good  order,  to  the  order  of  the  said  persons  trading  as 
aforesaid  under  the  firm  of  W.  Chance,  Son  &  Company  ; 
that  the  persons  last  aforesaid  endorsed  the  said  bill  of 
lading  to  the  said  John  Y.  Gale  and  Andrew  W.  Hofiman, 
and  thereby  ordered  the  said  iron  to  be  delivered  to  the  said 
John  V.  Gale  and  Andrew  W.  Hoffman  in  good  order  as 
aforesaid,  yet  he  the  said  Jacob  Brown  acted  with  such 
negligence  that  the  damages  aforesaid  were  sustained  by  the 
said  John  V.  Gale  and  Andrew  W.  Hoffman  in  the  premises, 
which  damages  have  been  since  estimated,  by  competent 
Surveyors,  at  the  sum  aforesaid." 

The  Judgment  is  as  follows  : 

The  Court  considering  that  the  Plaintifis'  affidavit  in  this 
cause  taken  to  obtain  a  Writ  of  Capias  ad  respondendum 
against  the  body  of  the  Defendant,  is  insufficient,  inasmuch 
as  it  is  not  therein  alleged  that  the  damages  of  which  the 
Plaintifis  complain  were  caused  while  the  iron,  in  the 
said  affidavit  mentioned,  was  in  the  custody  and  safe 
keeping  of  the  Defendant,  in  virtue  of  the  bill  of  lading 
alleged  in  the  said  affidavit  ;  it  is  ordered  and  adjudged 
(His  Honor  the  Chief  Justice  dissenting,)  that  the  arrest  of 
the  Defendant,  in  virtue  of  the  Writ  of  Capias  ad  responr 
dendumy  in  this  cause  issued  at  the  instance  of  the  Plaintifis^ 
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be  and  the  same  is  hereby  set  aside,  and  the  DefendaDt  it 
hexebj  discharged  from  the  custody  of  the  Sfaeiiffl 

Stuabt,  6.  O.,  for  Plaintiffs. 

SmTABT  and  Yannovoits,  for  Defendant. 


COUR  SUPERIEURE.— QUEBEC. 
Présents  :  fiowsN,  Juge-en-Chef,  Dutal  et  Meredith,  Juges. 


Ko.  296 

de 

1853. 


Belanoeb . 


.Demaniewr, 


vs. 
MrKN Défendmtr. 

et 
Casorain • •  •  •  ..Opposant. 


Jng6:^Cla'on  Sekpeur  ne  peut  r6- 
ckmerdei  LoDs  et  vxntbs  en  vertu 
d'un  Acte  de  Vente,  quand  l'acquéreur, 
en  vertu  de  tel  acte,  poursuivi  hypothé- 
cairement, a  délaiseé  rimmeuble:  le  Sei- 
rneur  n'a  pas,  dana  tel  cas,  le  droit 
a'opter  de  prendre  lei  Loda  et  Ventes 
entre  le  prix  d'acqoiaition  et  le  prix  d'ad- 
judication :  8ecÙ8  a'il  avait  reçu  lei  tioda 
et  Ventes  avant  le  délaissement. 


Held  :— That  a  Seizor  cannot  daim 
Loos  ET  Vbntbs  upon  a  Deed  of  Sals, 
if  the  purchaser,  beinff  sued  hypoths- 
carily,  nas  abandoned  the  property  pat- 
chased  by  him.  The  Seignior  cannot  in 
such  a  case,  elsim  Lodi  et  Ventea  tmu 
upon  the  one  or  the  other  of  the  tm> 
sales  ;  terùs  if  the  Lod»et  VenUs  had  been 
previooabr  paid. 


Jugement  rendu  le  4  janvier,  1853. 

MuNN,  le  Défendeur,  acquiert  du  nommé  Charles  Har- 
rower,  un  certain  immeuble,  en  vertu  d'un  acte  passé  le  6 
octobre,  1848.  Subséquemment  il  est  poursuivi  hypothé- 
cairement par  un  créancier  de  son  vendeur,  et  délaisse  Pim- 
meuble  en  justice,  lequel  est  vendu  sur  le  curateur  au  dé. 
laissement.  Casgrain,  l'Opposant,  dans  la  censive  et  mou- 
vance duquel  est  situé  cet  immeuble,  fait  son  opposition  afin 
de  conserver  pour  lods  et  ventes,  sur  la  vente  faite  par 
Harrower  à  Munn.  Ce  dernier  conteste  cette  opposition, 
sur  le  principe  que  Paction  hypothécaire  dirigée  contre  lui, 
et  le  délaissement  qu'il  avait  fait  de  Pimmeuble  en  question 
avaient  rendu  Pacte  de  vente  inefficace  et  de  nul  effet,  et 
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qu'en  ce  cas  4e  Seigneur  ne  pouvait  réclamer  des  iods  et 
Tentes  que  sur  la  dernière  adjudication. 

La  prétention  de  l'Opposant  était,  qu'il  avait  droit  de 
demander  des  Iods  et  ventes,  à  son  choix,  sur  l^e  ou 
l'autre  mutation. 

La  Cour  maintient  la  contestation  de  Munn  et  déboute 
l'opposition,  sur  le  principe  que  la  première  vente  a  été 
rendue  inefficace  et  ne  peut  produire  de  Iods  et  ventes, 
et  que  la  seule  exception  à  cette  règle  ne  s'applique  qu'au 
cas  où  le  Seigneur  a  déjà  reçu  les  Iods  et  ventes  sur  la  pre- 
mière mutation,  et  où  il  ne  peut  être  poursuivi  en  répétition, 
sauf  à  lui  à  refonder  les  deniers  reçus  et  à  réclamer  les  Iods 
sur  la  vente  judiciaire. 

DuvAL,  Juge  :  Je  crois  inutile  de  répéter  ici  ce  qu'ont  écrit 
Pothier  (1)  et  Hervé  (2)  sur  cette  question.  Si  la  question 
était  soumise  à  une  Cour  de  Justice  pour  la  première 
fois,  je  dirais  que  la  même  loi  qui  prive  le  Défendeur  de  la 
propriété  ne  peut  le  condamner  à  payer  des  Iods  et  ventes 
eur  l'acquisition  de  cette  même  propriété,  sans  commettre,  à 
mon  avis,  une  injustice  criante.  Fromainville,  No.  690,  rap- 
pelle la  maxime  de  Dumoulin  et  de  D'Argentré,  que  le  Sei- 
gneur n'a  pas  plus  de  droit  à  l'égard  des  Iods  qu'a  le  vendeur 
à  l'égard  du  prix  ;  or  assurément  le  vendeur  ne  peut  s'attendre 
au  paiement  du  prix  d'acquisition,  quand  l'acquéreur  a  été 
évincé.  On  a  invoqué  l'article  79  de  la  Coutume  de  Paris  à 
l'a^ui  de  la  demande.  Sur  cet  article  Pothier  remarque 
avec  beaucoup  de  raison  que  la  subrogation  n'a  été  accordée, 
que  pour  décharger  le  Seigneur  de  l'obligation  de  rendre  ce 
qu'il  aurait  déjà  reçu.  Le  profit  n'est  point  dû  pour  la  vente 
dont  l'acheteur  a  été  évincé,  autrement  l'article  ne  sub- 
rogerait pas  l'acquéreur  au  droit  du  Seigneur  pour  obtenir 
le  remboursement  des  Iods  payés. .  L'article  reconnaît  donc 

[1]  Vol.  5,  p.  173. 
t2>  Y6L  3,  p.  77. 
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que  Pacquêreor  ne  doit  pas  payer  les  lods.  S^  est  vrai  de 
dire  que  l'acquéreur  n'a  point  contre  le  Seigneur  une  action 
en  répétition  de  lods  payés,  il  est  également  vrai  de  dbe 
qu'il  a  fallu  une  loi  expresse  pour  l'en  priver,  loi  qui  in- 
troduit une  exception  fondée  sur  des  raisons,  qu'il  n'est  point 
nécessaire  d'expliquer  ici. 

J'ajouterai  que  Pothier,  Hervé,  Livonnière,  et  quelques 
autres  parmi  les  meilleurs  auteurs  sur  le  droit  féodale,  sont 
d'opinion  que  dans  le  cas  où  il  y  aurait  différents  Seigneun 
au  temps  du  contrat  et  au  temps  du  décret  postérieur,  les 
lods  sont  dus  à  celui  qui  est  Seigneur  lors  du  décret.  Les 
raisons  données  en  faveur  de  cette  dernière  opinion  me 
paraissent  sans  réplique. 

Meredith,  Justice  : — If  the  subject  matter  of  the  present 
controversy  were  not  regulated  by  an  express  provision  of 
law,  it  would  probably  be  contended,  in  the  present  case, 
that  the  Seignior  would  be  entitled  to  two. mutation  fines, 
droit  de  Lods  et  Ventes^  the  one  upon  the  voluntary  sale  fitom 
Mr.  Harrower  to  the  Defendant,  and  the  other  upon  the 
Sheriff's  sale  of  the  same  property.  (IJ  It  is  quite  plain, 
however,  under  the  79th  article  of  the  Custom,  that  there 
can  be  but  one  mutation  fine,  and  as  there  can  be  but  one, 
it  appears  to  me,  that  it  must  necessarily  be  deemed  to  have 
accrued,  not  upon  the  voluntary  sale  which,  without  any 
fault  on  the  part  of  the  purchaser,  has  been  rendered  in- 
effectual by  means  of  the  délaissement^  but  upon  the  effectual 
Sheriff's  sale,  that  has  taken  plsu^e  in  consequence  of  the 
délaissement.  It  has  indeed  been  contended,  that,  as  under 
the  79th  article  of  the  Custom,  if  the  mutaticm  fine  on  the 
voluntary  sale  had  been  paid  to  the  Seignior,  he  would  have 
been  entitled  to  retain  the  sum  so  paid,  he  ought  now  to  be 
allowed  to  exact  the  same  sum  of  money,  which,  if  paid,  he 
could,  under  an  express  provision  of  law,  have  been  allowed 

[i]  Qnod  Coatofflier,  Vol.  1,  p.  1S18. 
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to  letain.  Bat  the  right  claimed  does  not  appear  to  me  to  be 
a  consequence  of  the  right  granted  by  the  article  of  the 
Custom  relied  on,  nor  does  it  seem  to  me  that  the  right 
claimed  can  be  supported  by  the  reasoning,  which  is  the 
basis  of  the  right,  which,  it  is  admitted,  the  Seignior  would  ' 
have  to  retain  the  Lods  et  Ventes  on  the  voluntaiy  sale,  if 
they  had  been  paid  to  him.  This  exemption  from  refunding 
the  LoSs  et  Ventes^  paid  on  a  sale  which  has  failed  to  vest 
the  property  in  the  purchaser,  is  founded,  not  on  the  strict 
legal  right  of  the  Seignior  to  retain  the  money  so  paid  to 
him,  but  on  the  contrary  rests  merely  upon  the  equitable 
consideration  that,  the  payment  having  been  received  by  the 
Seignior  in  good  faith,  and  being  presumed  to  have  been 
spent  by  him  as  a  part  of  bis  ordinary  revenue,  it  would  be 
harsh  to  compel  him  to  refund  ;  and  the  article  of  the  Custom 
compromises,  as  it  were,  between  the  legal  right  of  the  pur- 
chaser and  the  equitable  claim  of  the  Seignior,  by  allowing 
the  latter  to  retain  the  Lods  which  were  voluntarily  paid  to 
him  on  the  sale  which  has  proved  to  be  ineffectual,  on  con- 
dition that  the  party  who  made  such  payment  should  be 
aUowed  to  receive  the  Lods  accrued  upon  the  subsequent 
adjudication. 

Pothier,  Traité  des  Fiefs,  Part  1,  Chap.  5,  Vol.  5,  p.  172, 
says  :  Néanmoins,  comme  les  choses  se  doivent  traiter  avec 
égard  et  ménagement  avec  le  Seigneur,  nos  Coutumes  ont 
voulu  que  Pacheteur,  au  lieu  de  répéter  le  profit  qu'il  a  payé, 
se  contentât  d'être  subrogé  aux  droits  du  Seigneur  pour  le 
premier  profit  à  venir  qui  sera  dû  par  l'adjudication  qui  se 
fera  de  l'héritage  sur  le  curateur  créé  au  délaissement.  Elles 
subviennent  par  ce  moyen  au  Seigneur,  qui,  ayant  employé 
de  bonne  foi  l'argent  qu'il  a  reçu  pour  ce  profit,  n'en  a  pas  de 
prêt  pour  rendre  à  l'acheteur.  And  Hervé,  Vol.  S,  p.  73, 
speaking  on  the  same  subject,  says  :  Cela  est  fondé  sur  ce 
qu'il  serait  dur  d'inquiéter  le  Seigneur  qui  aurait  dépensé  de 
bonne  foi  l'argent  qu'il  aurait  reçu. 
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This  reasoniiig  has  been  deemed  sufficient  to  justify  the 
Seignior  in  retaining  the  Lods  paid  on  a  sale  which  was 
believed  to  be  effectual  at  the  time  the  sale  was  made, 
although  it  may  subsequently  have  proved  to  be  inefiectnal 
but  most  clearly  it  would  not  be  sufficient  to  justify  us  in 
permitting  a  Seignior  to  exact  Lods  on  a  like  sale,  after  it 
has  proved  to  be  ineffectual.  Authorities  are  not  wanting  to 
show  that,  in  the  latter  case,  which  is  the  case  now  before 
us,  Lods  et  Ventes  cannot  be  exacted.  Hervé,  at  the  same 
page,  says  :  ^^  Ainsi  si  le  Seigneur  n'avait  pas  encore  touché 
"  le  profit,  il  ne  pourrait  l'exiger  de  l'acquéreur  évincé." 
Pothier,  at  the  page  already  cited,  says  :  "  D'où  il  suit  que 
"  la  vente  d'un  fief,  dont  l'acheteur  est  évincé  pour  une  cause 
**  dont  son  vendeur  était  obligé  de  le  défendre,  (telle  que  la 
"  cause  des  hypothèques  dont  le  fief  se  trouve  chargé)  n'est 
^'  point  une  vente  qui  ait  eu  son  effet,  et  elle  ne  doit  pas,  par 
**  conséquent,  produire  de  profit."  Ferriere,  1st  Vol.,  p.  1811, 
6.  C,  says  :  "  Mais  il  serait  trop  rigoureux  que  l'acquéreur 
^'  fut  obligé  de  payer  des  droits  pour  une  acquisition,  qui  se 
**  trouve  à  son  égard  nulle  et  sans  effet  ;"  and  Fonmaur,  690, 
adopts  the  same  view,  and  cites  three  arrets  in  support  of  it. 

It  was  observed,  during  the  argument,  that  under  the  7flth 
article  of  the  Custom,  if  the  Lods^  on  the  voluntary  sale,  had 
been  paid  to  the  Seignior,  he  might,  if  he  had  thought  fit, 
have  returned  them,  and  then  exacted  Lods  on  the  Sheriff's 
sale.  This  is  doubtless  true  ;  but  it  does  not  follow  because 
a  Seignior  can  refund  the  Lods  paid  on  an  ineffectual  sale,  for 
the  purpose  of  claiming  Lods  upon  a  sale  that  is  effectual, 
that  therefore  he  can  renounce  his  Lods  upon  a  valid  sale,  in 
order  to  claim  them  upon  one  that  has  proved  inoperative. 

The  injustice  of  compelling  a  person  to  pay  Lods  et  Ventes 
not  on  the  acquisition  of  property,  but  upon  a  worse  than 
fruitless  attempt  to  acquire  it,  seems  to  be  admitted,  but 
it  was  suggested  that  even  if  the  purchaser  was  not  person- 
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«Ify  liable,  still  the  Seignior  could  look  to  tbe  pK>ceeds  of 
Ibe  pBopeity  ;  but  if  the  purohaser  be  ]K>t  personally  liable, 
then  there  is  no  debtor,  and  if  there  be  no  debtc»*,  there  can 
be  no  debt,  and  consequently  no  gxpunds  for  an  (^position 
€findeixmâerver. 

Upon  the  whole  I  deem  it  impossible,  in  a  case  such  as 
the  present,  to  say,  that  a  sale  which,  without  any  fault  on 
the  part  of  the  purchaser,  has  been  judicially  declared  in- 
effectual, 83  between  the  vendor  and  the  vendee,  for  the 
purpose  of  vesting  the  property,  which  was  the  object  of  the 
sale,  in  the  latter,  can  now  be  declared  effectual  as  between 
the  purchaser  and  the  Seignior,  so  as  to  enable  the  latter  to 
claim  Lods  et  Ventes  from  the  former,  (1)  and  I  consider  it 
equally  plain,  if  the  purchaser  be  not  personally  liable  for 
such  Lods^  that  they  are  not  claimable  in  any  way. 

Stuart,  6.  O.,  pour  Munn. 

Taschsrsau,  J.  T.,  pour  Casgrain. 
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fhypothi 


Held  :— That  the  hypothecation  of  a  lot 
of  land,  described  byitsmett»  and  bounds 
is  an  hypothecation  of  a  thing  certain, 
although  the  contents  assigned  be  lets 
than  those  contained  in  the  «aid  lot  ;  and 
in  such  ca»e  the  hypothèque  coTsrs  the 
lot  in  its  entire. 


Jugement  12  Mars,  1853. 
La  contestation  en  cette  cause  était  entre  deux  Opposants 

[1]  See  contra.  Loyseau.  Déguerpissement,  Liv.  6,  c,  5,  No.  6  et  9  :— Pothier, 
CootuBM  d'Orléans,  Introduction  au  Tit.  dee  Fiefr,  No*  127:*-<tame,  Common. 
tary  on  Art.  115. 
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afin  de  conserver,  sur  la  vente  des  immeubles  dn  nommé 
Simon  Scipiot.  Ce  dernier,  par  acte  du  28  Novembre,  1846, 
hypothéqua,  en  faveur  du  nommé  Alarie,  (cédant  de  l'Appe- 
lant Labadie)  un  terrain  décrit  comme  suit  :  *'  Un  lot  de 
^*  terre  sis  en  la  ville  de  Montréal,  de  la  contenance  de  40 
^*  pieds  de  front  sur  90  pieds  de  profondeur,  le  tout  plus  oa 
"  moins,  sans  garantie  de  mesure  précise,  borné  en  front  par 
^*  la  rue  Ste.  Marie  du  Faubourg  Québec,  par  derrière  par 
•*  Maxime  Tremblay,  d'un  côté  par  Olivier  Raymond  et 
^*  d'autre  côté  par  André  Monarque,  avec  une  maison  à  deox 
^^  étages,  boulangerie,  etabUy  remises  et  autres  dépendances 
"  dessus  érigées.^^ 

Le  19  Octobre  1848,  Scipiot  donne  à  Truteau  une  hypo- 
thèque sur  le  même,  terrain  décrit  semblablement,  sauf  quant 
à  la  contenance,  le  lot  étant  déclaré  de  Pétendue  quHl  peut 
avoir  tant  en  front  qtûen  profondeur. 

Sur  jugement  et  exécution  contre  Scipiot,  à  la  poursuite 
d'Emilie  Truteau,  le  terrain  en  question  fut  saisi  en 
plusieurs  lots,  dont  le  premier  était  désigné  comme  contenant 
^*  43  pieds  de  front  sur  la  grand'rue  du  Faubourg  Québec, 
et  allant  en  rétrécissant  jusqu'à  60  pieds  de  profondeur  où  le 
dit  emplacement  n'a  plus  que  S3  pieds  de  largeur,  et  de  là 
prend  16  pieds  de  large  sur  encore  20  pieds  de  profondeur  ; 
tenant  par  devant  à  la  dite  grand'rue,  par  derrière  au  dit 
Simon  Scipiot,  d'un  côté  à  André  Monarque,  et  d'autre  côté  à 
Jérôme  Durand,  avec  une  maison  à  deux  étages  et  autres 
bâtiments  dessus  construits."  Le  2e  lot  était  décrit  comme 
'^  un  morceau  de  terre  situé  au  dit  fcmbourg,  de  la  contenance 
de  40  pieds  de  largeur  à  prendre  le  long  de  la  ligne  de  pro- 
fondeur des  emplacements  de  Jérôme  Durand  et  du  lot  No. 
1,  où  il  est  borné  par  devant,  sur  44  pieds  de  profondeur, 
borné  le  dit  morceau  de  terre  en  devant  comme  susdit,  par 
deirièze  et  d'un  côté  par  Maxime  Tremblay,  et  d'autre  côté 
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partie  par  la  Veuve  Beanlieu  et  partie  par  les  hêtitiert 
Panet,  avec  les  bâtisses  dessus  érigées." 

Le  lot  No.  1  seul  fut  veudu,  et  PAppelant  ayant  filé  une 
opposition  afin  de  conserver  sur  les  deniers,  pour  être  payé 
suivant  Poidre  de  son  hypothèque,  fut  primé  par  d'autres 
créanciers. 

Le  lot  No.  2  fdt  plus  tard  saisi  en  cette  cause  à  la  pour- 
suite de  Gadourie,  et  est  désigné  comme  suit  au  procès-ver- 
bal de  saisie,  ^^  Un  morceau  de  tene  sis  et  situé  au  faubourg 
Ste.  Marie,  de  la  Cité  de  Montréal,  contenant  38  pieds  de 
large,  dans  la  ligne  nord-ouest  et  40.  9  plus  ou  moins  dans 
la  ligne  sud-est,  et  38  pieds  plus  ou  moins  dans  la  ligne  sud- 
ouest,  et  44  plus  ou  moins  dans  la  ligne  nord-est,  borné  du  côté 
nord-ouest  en  partie  par  le  lot  No.  2,  ci-après  désigné,  et  partie 
par  l'emplacement  de  MM.  Labadie  et  Weekes,  (savoir  le  lot 
No.  1,  vendu  à  la  poursuite  de  De.  Emilie  Truteau  ci-de&sus 
mentionnée)  du  côté  du  sud-est  et  du  côté  du  nord-est 
par  Maxime  Tremblay,  et  du  côté  sud-ouest  en  partie  par 
Dame  veuve  Paul  Hudon  dit  Beaulieu,  et  en  partie  par 
Richard  Johnson,  avec  les  bâtiments  dessus  construits,  ce 
morceau  de  terre  n'a  pas  de  sortie  sur  la  rue  Ste.  Marie,  ni 
ailleurs." 

Ce  lot  fut  vendu,  et  le  Shérif  rapporta  £71  ISs  lld.,  comme 
produit  de  la  vente,  après  déduction  de  ses  frais.  Les  parties 
en  cette  cause  produisirent  leurs  oppositions  afin  de  conserver  ; 
et  un  rapport  de  collocation,  après  paiement  de  quelques 
créances  antérieures  en  hypothèque,  accordait  à  Labadie  la 
somme  de  £28  19s.  Od.,  la  balance  des  deniers  prélevas  en 
déduction  de  sa  réclamation  comme  cessionnaire  d'Alarie. 

L'Intimé  contesta  cet  ordre  de  collocation,  alléguant  ^^  que 
le  dit  Alarie  ayant  acquis  une  hypothèque  sur  un  terrain  de 
40  pieds  de  front  sur  90  de  profondeur,  l'Appelant  ne  pouvait 
prétendre  que  le  dit  Alarie  en  avait  acquis  une  sur  un 
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temdn  de  40  pieds  de  ixant  sur  118^  da)is  nue  ligne,  et  IS4^ 
dans  Pautie,  de  profondenr,"  eompienant  les  deux  lots  ei^essns 
décrits,  et  une  lisière  dont  Scipiot  n'avait  que  la  jouissance, 
et  dont  le  fonds  appartenait  au  dit  Jérôme  Durand  ;  et  que 
Labadie  n'avait  aucun  droit  d'être  payé  sur  le  lot  en  question: 
Il  concluait  à  la  réformation  du  rapport  de  collocation  et  à  ce 
qu'il  fût  colloque  aux  lieu  et  place  de  Labadie,  attendu  que 
l'hypothèque  de  lui  (Truteau)  s'étendait  sur  ce  lot,  Scipiot  lui 
ayant  hypothéqué  son  terrain  sans  limites  de  contenance. 

Le  28  Décembre  1852,  la  Cour  Supérieure,  composée  de 
Smith,  Yanfelson  et  Mondelet,  Juges,  rendit  jugement  comme 
suit: 

"  Considering  that  the  said  Labadie  hath  established,  by 
^^  legal  and  sufficient  evidence,  that  the  lot  of  land,  described 
"  in  XhB  procès-verbal  of  seizure  annexed  to  the  Writ  of  Fieri 
**  Facias  J  issued  in  this  cause,  and  the  proceeds  of  which  are 
**  now  before  the  Court  for  distribution,  is  mortgaged  and 
"  hypothecated  to  him  the  said  Labadie,  as  representing  Jean 
^*  Alarie,  to  the  extent  of  ten  feet  in  depth,  on  the  whole  front  ot 
''  the  said  lot  No.  2,  designated  on  the  plan  filed  in  this  caxrse 
^^  immediately  in  rear  of  lot  No.  S,  designated  on  said  plan  as 
"  having  been  sold  heretofore  in  the  case  of  Truteau  vs.  Scipiot, 
*^  as  stated  in  the  said  Labadie's  exhibit  number  2,  filed  in 
^^  this  cause,  and  that  the  lot  of  land  designated  in  the  obliga- 
^^  tion  consented  to  by  the  said  Defendant  Scipiot  in  favor  of 
^^  the  said  Jean  Alarie,  represented  by  the  Opposant  Labadie, 
^^  is  not  a  mortgage  given  upon  a  corps  certain  as  wrongfully 
*^  pretended  by  the  said  Labadie,  the  Court  doth  maintain 
^<  his  claim  to  the  above  extent  of  land  only,  and  in  all  other 
"  respects  doth  maintain  the  contestation  filed  in  this  cause, 
**  and  thereupon  doth  order  that  the  projet  of  distribution, 
**  made  and  filed  by  the  Prothonotary,  be  amended  accord* 
"  ingly,  each  party  paying  their  own  costs  on  the  contesta* 
"  tion  made  and  filed  by  the  said  Trateau,  Opposant.'' 
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Tel  est  le  jugement  dont  Labadie  a  interjeté  ^pel,  allé- 
guant,  pour  moyens,  que  l'hypothèque  énoncée  en  Pobliga<» 
lion  consentie  par  Scipiot  à  Alarie,  avait  été  constituée  sur 
un  corps  certain  indiqué  par  des  tenants  et  aboutissants,  et 
avec  plus  ample  désignation  des  dépendances,  dont  une 
partie  se  trouvait  sur  le  terrain  en  question  en  cette  cause  : 
que  s'il  y  avait  erreur,  ce  ne  pouvait  être  que  sur  la  conte- 
nance et  non  sur  la  nature  et  situation  des  lieux  ;  que  d'ail- 
leurs, en  supposant  que  Labadie  ne  devrait  avoir  d'hypothèque 
sur  90  pieds  de  profondeur,  lorsque  le  terrain,  dans  les  limites 
doilnées,  en  a  118  pieds  dans  une  ligne  et  124  dans  l'autre,  que 
Truteau  n'avait  pas  fait  voir  que  ces  90  pieds  devaient  se 
prendre  à  partir  du  niveau  de  la  rue  Ste.  Marie,  plutôt  que  de 
la  ligne  de  division  de  Maxime  Tremblay,  et  enfin  que 
Truteau  n'avait  pu  être  induit  en  erreur  par  l'indication  de 
l'immeuble  hypothéqué  en  faveur  d' Alarie.  (1) 

L'Intimé  soutint  le  bien  jugé,  et  cita  à  l'appui  de  ses  pré- 
tentions les  autorités  citées  en  note.  (2) 

La  Cour  d'Appel  donna  gain  de  cause  à  l'Appelant  pour 
les  motifs  suivants  : 

"  Considering  that,  from  the  nature  of  the  description  of 
^  the  lot  of  ground  hypothecated  by  Simon  Scipiot  to  Jean 

(3  )Autont68  citées  par  l'Appelant  : 

Diet  Jurifip.  Dalloz.  vbo  Hypothèque,  p.  89,  Nos.  78,  79,  92,  93  :— Ibid. 
rho.  InscriptioD,  p.  121,  Nos.  334,  335,  343  :— 19  Duranton,p.  669,  No.  369:— 
3  Battier,  Privileges  et  hyp.  p.  154,  Nos.  421-3  :— 5  Répert  :  Merlin,  vbo.  Hypo- 
thè(|iie,  p.  828,  2e  col.  et  p.  915,  1ère  col.  Edit  de  1808  : — Merlin,  Questions  de 
Droit,  vbo.  Fait  du  Souverain,  p.  525, 2e  col  :— 2  Troplong,  Privileges  et  Hyp. 
p.  368,  No  536  tia.  et  p.  370  :— 3  Ibid  p.  139,  No.  689  :—3  Diet,  du  Notariat 
▼bo.  Hypothèque,  p.  300,  No.  108  .—1  Persil,  Régime  Hyp  p.  305,  No.  5,  sur 
ParL2l25  :— Dalloz,  Jurisp.  du  Royaume,  vbo.  Hypothèque,  p.  297  :— Pothier, 
Vente,  No.  254  :— Répert:  Guyot,  vbo.  Vente, p.  4i31  :— Lacombe,  vbo.  Vente, 
p.  807,  Sur  l'indication  des  tenants  et  aboutissants  :— 4  Ane.  Denizart,  vbo. 
Tenants,  p.  680,  No.  2  :— 1  Nouv.  Denizart,  p.  48,  vbo.  Aboutissants  :— Pothier, 
des  Hypothèques,  ch.  3,  Sect.  1,  p.  467,  in  fine  : — Henrys,  p.  590,  quest.  85. 

Sur  la  définition  d^un  corps  certain  et  sur  la  mention  mipar/aite  de  la  conte- 
nance par  surabondance  : 

1  Boorjon.  p.  420,  art.  57,  58,  sur  l'acquisition  des  immeubles  :^Anc.  Deni- 
sart  vbo.  Vente;  No.  62,  p.  806. 

(2)  Autorités  citées  par  l'Intimé  : 

1  Boorjoo,  p.  482,  Nos.  47, 48  :— 1  Despeisses,  pp.  46, 47.   Partie  1 ,  Sect.  5. 
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<<  Alaiie,  lepiesented  by  the  Appellant,  in  and  by  the  notarial 
<^  obligation  executed  before  Montreuil  and  another,  Pnblie 
^^  Notaries,  and  bearing  date  the  twenty-eighth  day  of  Novem- 
*^  ber  1846,  absolute  certainty  is  given  to  the  extent  of  the 
"  ground,  intended  to  be  hypothecated,  which  is  described 
"  as  a  block  comprised  in  certain  specified  visible  limits, 
^^  and  upon  part  of  which,  being  that  in  question  in  this 
^^  case,  buildings  are  mentioned  as  having  been  erected  and 
^^  subsisting,  and  that  in  this  extent  the  whole  of  the  lot 
<*  designated  as  number  2  on  the  plan,  filed  in  this  cause,  and 
^^  not  10  feet  only,  as  supposed  in  the  judgment  of  the  Court 
^^  below,  was  smd  is  comprehended,  and  that  although  a  less 
^^  depth  is  assigned  to  the  hypothecated  premises  than  the  said 
^^  lot  contains,  it  cannot  thence  be  inferred  that  it  was  not 
"  the  intention  of  the  debtor  to  hypothecate  the  whole  lot, 
^^  specification  of  the  contents  of  the  said  lot  being  altogether 
^^  superfluous  in  addition  to  the  description  given  by  visible 
^<  limits  and  bounds,  and  by  reference  to  buildings  on  the 
^'  said  lot,  and  an  error  in  such  specification  being  immaterial  ; 
'<  and  considering,  therefore,  that  in  the  rendering  of  the  judg- 
"  ment  of  the  Court  below  there  is  error  :  it  is  by  the  said 
^^  Court  now  here  adjudged  that  the  judgment  appealed  firom 
'^  be,  and  the  same  is  hereby  reversed,  annulled  and  made 
^^  void,  and  it  is  further  adjudged  that  the  contestation  of  the 
"  report  of  distribution,  in  this  cause  made,  in  the  Court  ^ 
^^  below,  by  the  Respondent,  be  and  the  same  is  hereby  over- 
"  ruled  with  costs." 

Lafrenate,  pour  L'Appelant, 

DoRiON,  Conseil. 

MoREAu,  Leblanc  et  Cassidt,  pour  llntimé. 
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COUR  SUPÉRIEURE— MONTRÉAL. 

Présents  :  Dat,  Smith  et  Vanfclsov,  Juges. 

Ds  BcLLKFsuiLLE • • «...  .Demandeur. 

vs. 
Ds  Bsx.L]:nuiLi.K  &  a/ • Défendeurs. 


Jugé  : — 1 .  Ctae  le  droit  d'aineiiei  dam 
une  raccMBoa  testamentaire,  ne  peot 
avoir  lien  que  dans  le  cas  où  il  (ait  l'objet 
d'an  legs  spécial.  2.  Ctae  dans  l'espèce, 
le  testament  portant  sab«titation,  tel 
droit  d'aînesse  légué  à  l'aîné  des  on- 
fants  du  testateur  grevé  de  sabstita- 
6on  et  par  lui  recueilli,  n'ayant  pas 
été  légué  à  l'aîné  des  appelés  &  la 
«ttbstitution,  ne  pouTait  être  réclamé 
dans  la  subdiTÎsion  entre  ces  derniers. 
3.  da'ea  supposant  que  le  dit  droit  pût 
être  réclamé  dans  la  subdivision  entre 
des  appelés  à  la  substStutbn,  il  ne  pour- 
rait l'être  toutelms  qu'en  autant  qp»  le 
fils  aîné  prendrait  la  qualité  d'héritier  du 
mvé,  son  père  on  sa  mère,  mais  que 
dans  l'espèce  actuelle,  l'aîné  ayant  re- 
noncé à  la  suQoession  de  sa  mère,  le 
grevé  a'a  pu  acquérir  ni  par  conséquent 
transoiettre  le  dit  droit  d'aînesse. 


Held  :-*!.  That  the  droU  â^alneue  in 
a  testamentary  succession  cannot  exist 
except  in  the  case  where  it  is  made  the 
object  of  a  special  legacy.  3.  That  in 
the  case  submitted,  the  will  csàrrying 
substitution,  such  droit  d'oinesse  be- 
ueathed  to  the  'eldest  of  the  children 


qneatnei 
âiarged 


with  substitution  and  by  him 
accepted,  not  having  been  bequeathed  to 
the  eldest  of  those  called  to  the  substi- 
tution, cannot  be  claimed  in  the  subdi- 
vision between  the«e  last  (kê  tmpeUt.) 
3.  That  supposing  the  drot^  ^cànent 
might  be  claimed  in  the  subdivision  be- 
tween fhese  last,  it  could  only  be  on  con- 
dition of  the  eldest  sbn  taking  the  quality 
r  of  thé  party  charged  with  subso- 


of  heir 

tution,  his  father  <Mr  mot&r  ;  but  in  the 
present  tase,  the  eldest  son  having  re- 
nounced the  successbn  of  his  mother 
{le  grevé,)  could  not  acquire  and  conse* 
quently  could  not  transmit  such  drt^ 
d^(âne$ae. 

Jugement  le  6  Septembre  1852. 


Le  12  ami,  1807,  Louis  Eustache  Lambert  Dumont  est 
décédé  à  St  Eustache,  laissant  deux  enfants  vivants,  savoir, 
Nicholas  Eustache  Lambert  Dumont  et  Marie  Louise  Ang^ 
lique  Lambert  Dumont,  épouse  d'Antoine  Lefebvre  de  Belle- 
feuille. 

S<Hi  testament  olographe,  en  date  du  11  Octobre,  1806, 
contenait  les  dispositions  suivantes  : 

"J'ordonne  que  Nicholas   Eustache   et   Marie   Louise 

*'  Angélique  Dumont,  mon  fils  et  ma   fille,  ne  pourront 

*^  vendre,  engager,  ni  aliéiier  aucune  partie  de  mes  moulins  et 

**  de    ma    Seigneurie  que  je  laisserai  à  mon  décès,  qui 

•*  pourront  leur  échoir  pour  part  et  portion  héréditaire  en  ma 

*^  succession,  eux  et  leurs  enfants  nés  et  à  nattre,  et  quails  se 
11 
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'^  contentent  de  jouir,  eux  et  leurs  descendants,  jnsqu^aa 
"  tenue  fixé,  du  revenu  seulement  de  leurs  dites  parts  et 
"  portions  héréditaires,  aux  charges  de  toute  redevance  dont 
^^  les  dits  biens  peuvent  être  chargés. 

"  J'ordonne  pareillement  qu'après  le  décès  des  dits  Ni- 
"  cholas  Lambert  Dumont  et  Marie  Louise  Angélique  Lam- 
^'  bert  Dumont,  leurs  enfants,  nés  en  légitime  mariage, 
^^  jouiront  aussi,  leur  vie  durante,  de  leurs  parts  et  portions 
^'  héréditaires  dans  les  dits  biens. 

"  Quant  au  fonds  et  propriété  du  dit  fief  et  des  moulins,  je 
"  les  donne  et  lègue  à  mes  arrière-petits-enfants  à  naître  en 
"  légitime  mariage  de  mes  petits-enfants,  pour  en  jouir,  faire 
"  et  disposer  par  eux,  leurs  hoirs  et  ayants  cause,  en  pleine 
"  propriété,  après  le  décès  toutefois  de  leur  père  et  mère 
^^  descendant  de  ma  ligne,  auxquels,  ainsi  qu'à  mes  enfants 
"  sus-mentionnés,  leurs  ayeux  et  ayeules,  je  substitue  par 
"^ces  présentes  les  dits  arrière-petits-enfants  ;  ainsi  est  ma 
*'  volonté. 

"  Pour  le  partage,  mes  héritiers  nommeront  chacun  un 
"  arbitre,  lesquels  pourront  en  nommer  un  troisième,  pour 
"  séparer  le  reste  des  biens  nobles  en  trois  parts,  suivant  la 
**  loi  des  Fiefs,  après  les  dettes  payées  et  les  12,000f.  ci- 
"  dessus  pris,  ou  ils  paieront  la  rente  des  dettes  au  pro  rata 
"  de  leur  héritage,  et  les  dits  lots  seront  tirés  au  sort.** 

Les  biens  nobles  délaissés  par  le  testateur  consistaient 
dans  la  Seigneurie  des  Mille  Isles,  et  le  partage  en  fut  fait 
par  deux  arbitres,  MM.  Chaboillez  et  Delisle,  ainsi  qu'il 
appert  par  leur  sentence  arbitrale,  rendue  le  5  janvier,  1808, 
acceptée  et  approuvée  par  les  deux  enfants  du  testateur, 
savoir,  le  dit  Nicole**  Eustache  Lambert  Dumont  et  la  dite 
Marie  Louise  Angélique  Lambert  Dumont,  alors  épouse 
d'Antpine   Lefebvre  de  Bellefeuille.     Cette   dernière  entra 
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aloTS  en  possession  du  tiers  des  biens  nobles  à  elle  afférant 
par  le  dit  partage,  à  la  charge  des  substitutions  en  faveur  des 
amère-petits-fils  du  testateur:  et  à  son  décès  elle  laissa 
quatre  enfants,  issus  de  son  mariage  avec  le  dit  Antoine 
Lefebvie  de  Bellefeuille,  savoir,  Eustache  Antoine,  Louis 
Charles,  François  Louis  et  Joseph  Lefebvre  de  Bellefeuille, 
le  Demandeur  actuel.  Ces  quatre  enfants,  après  la  mort  de 
leur  mère,  entrèrent  en  possession  et  jouissance  des  biens 
dont  elle  avait  joui,  et  qu'ils  recueillaient  à  charge  de  sub- 
stitution en  faveur  de  leurs  enfants  au  désir  du  testament 
ci-dessus  mentionné,  et  en  jouirent  tous  ensemble  jusqu'à  la 
mort  de  François  Louis,  décédé,  sans  enfants,  le  8  sept. 
1836;  les  trois  survivants  possédèrent  ensuite  jusqu'au  15 
octobre,  1836,  époque  du  décès  d'Eustache  Antoine  ;  depuis 
lors  le  Demandeur,  les  Défendeurs,  comme  enfants  du  dit 
Eustache  Antoine,  et  Charles  Louis  restèrent  en  possession 
jusqu'à  la  mort  de  ce  dernier,  décédé  sans  enfants  le  25 
octobre,  1838,  et  depuis  ce  temps  le  dit  Demandeur,  à  titre 
d'usufruitier  et  de  grevé,  et  les  Défendeurs,  comme  pro- 
priétaires, en  ont  joui  en  commun  et  par  indivis,  et  sont  les 
seuls  héritiers  et  représentants  légaux  du  testateur,  quant 
aux  tiers  des  biens  légués  à  Marie  Louise  Angélique 
Lambert  Dumont,  dont  ils  sont  les  seuls  descendants  vivants. 

Sur  ces  faits  le  Demandeur  basait  son  droit  de  demander 
un  partage,  alléguant  que  depuis  le  13  Octobre  1836,  jour  du 
décès  du  dit  Eustache  Antoine  Lefebvre  de  Bellefeuille, 
jusqu'au  décès  de  Charles  Louis,  les  Défendeurs  étaient 
sans  droit,  cause,  ni  raison,  et  par  erreur,  entrés  en  jouissance 
et  possession  des  dits  biens  et  en  avaient  retiré  les  fruits  et 
revenus  dans  la  proportion  d'une  moitié,  et  le  dit  Demandeur 
et  le  dit  feu  Charles  Louis,  dans  la  proportion  d'un  quart 
pour  chacun  d'eux,  tandis  que  les  Défendeurs  n'avaient  droit 
qu'à  un  tiers,  Louis  Charles  à  un  tiers  et  le  Demandeur 
au  tiers  restant  ;  que  de  plus,  depuis  le  décès  du  dit  Louis 
11* 


164 

Charles,  les  Défendeurs  avaient  sans  cause  ni  raison  et  par 
erreur,  joui  des  dits  biens  et  en  avaient  perçu  les  firoits  et 
revenus  dans  la  proportion  de  deux  tiers,  et  le  Deman- 
deur seulement  un  tiers,  tandis  qu'il  avait  droit  à  une 
moitié  d'iceux.  Il  concluait  à  être  déclaré  prc^riétaire,  à 
charge  de  substitution,  «n  vertu  du  susdit  testament,  d'une 
moitié  indivise  de  tous  les  inuneubles  échus  à  la  dite  Marie 
Louise  Angélique  Lambert  Dumont,  et  au  partage  des  dits 
biens,  pour  jouir  de  sa  part  divise,  et  en  outre  à  ce  que  les 
Défendeurs  fussent  condamnés  à  lui  payer  £1400,  pour  tenir 
lieu  de  ce  que  les  Défendeurs  avaient  perçu  de  plus  que 
leur  part  des  revenus,  sauf  à  prendre  telles  autres  conclusions 
que  de  droit.  Le  Demandeur  se  désista  plus  tard  de  sa  der- 
nière conclusion  quant  aux  fruits  et  revenus. 

Par  exception,  les  Défendeurs  prétendaient  '^  que  le  dit 
^^  Eustache  Antoine  Lefebv^  de  BeUefeuiUe,  leur  père, 
^^  comme  Patné  des  quatre  enâints  laissés  par  la  dite  Marie 
<^  Louise  Angélique  Dumont,  avait  droit,  an  décès  de  sa  dite 
*^  mère,  de  jouir  d'une  portion  plus  grande  que  celle  de  chacun 
^'  de  ses  frères,  et  notanmient  de  la  moitié  des  biens  féodaux 
^^  et  part  de  Seigneurie  des  Mille  Isles  à  elle  légués  à  cbcufge 
"  de  substitution  comme  dit  est  plus  haut  ;  et  qu'en  ouixe  de 
'^  cette  part  et  portion,  consistant  dans  la  moitié  de  la  part  de 
"  Seigneurie  susdite,  échue  à  la  dite  Dame  sa  mère,  le  di^ 
"  Eustache  Antoine  Lefebvre  de  Bellefeuille  avait  droit  de 
"  jouir,  en  vertu  de  son  drçit  d'aînesse  susdit,  d'un  préciput 
^^  consistant  dans  un  manoir,  basse-cour  et  enclos  d'un 
"  aipcAt." 

"  Qu^près  le  décès  du  dit  Eustache  Antoine  Lefebvre 
^^  de  Bellefeuille  le  droit  d'atnesse  susdit  a  passé  à  ses  enfiuUs, 
<^  les  Défendeurs  en  cette  cau9e,  auxquels  la  loi  du  pays 
"  l'accorde,  et  qui  ont  droit  d'en  jouir  et  d^en  réclamer  les 
"  prérogatives  dans  le  partage  des  biens  féodaux  et  part  de 
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**  Seigneurie  que  le  Demandeur,comme  grevé  de  substitution, 
"  et  eux  comme  substitués  et  arrièie-petits-enfants  du  testa- 
**  teur,  sont  appelés  à  recueillir  en  vertu  de  la  substitution 
*'  établie  au  susdit  testament" 

Les  Défendeurs  prétendaient  de  plus  *\  qu'en  conséquence 
^^  du  d^it  d'ainésse  susdit  et  par  suite  du  décès  des  dits 
"  feu  Louis  Charles  et  François  Louis  Lefebvre  de  Belle- 
"  feuille,  la  part  et  portion  auxquelles  les  Défendeurs  ont 
^^  droit  dans  les  dits  biens  féodaux  et  part  de  Seigneurie, 
"  dont  le  Demandeur  demande  le  partage,  s'est  trouvée  né- 
^^  cessairement  accrue  en  leur  faveur  et  consiste  dans  les  deux 
^^  tiers  d'iceux  biens  féodaux."  Les  Défendeurs  concluaient 
en  conséquence  à  être  déclarés  propriétaires  des  deux 
tiers  des  dits  biens,  et  demandaient  acte  de  leur  consente- 
ment au  partage  coniormémont  aux  droits  par  eux  réclamés 
tel  que  ci-dessus. 

Le  Demandeur,  par  sa  réponse  à  l'exception  des  Dé- 
fendeurs, niait  que  le  dit  Eustache  Antoine  Lefebvre  de 
Bellefeuille  eût  jamais  le  droit  de  jouir,  au  décès  de  sa 
mère,  d'une  portion  plus  grande  que  celle  de  chacun  de  ses 
frères,  et  notamment  la  moitié  des  biens  en  question,  non 
pins  que  d'aucun  préciput  comme  étant  le  fils  aîné  dé  sa 
mère  ;  que  tel  droit  d'aînesse  n'avait  jamais  pu  lui  appar- 
tenir ou  passer  à  ses  enfants,  les  Défendeurs  actuels  ;  que  le 
décès  de  Louis  Charles  Lefebvre  de  Bellefeuille  et  de 
François  Louis  Lefebvre  de  Bellefeuille  n'avait  pu  accroître 
la  part  des  Défendeurs  de  manière  à  leur  donner  les  deux 
tiers  des  biens  en  question,  qu'ils  n'avaient  droit  qu'à  une 
moitié  seulement,  l'autre  étant  dévolue  au  Demandeur  à 
charge  de  substitution,  et  que  le  dit  Demandeur  n'avait 
jamais  reconnu  le  contraire,  et  que  s'il  l'avait  reconnu  il  y 
avait  eu  erreur  qui  ne  pouvait  être  invoquée  ni  opérer  à  son 
préjudice.     Que  d'ailleurs  le  dit  Eustache  Antoine  Lefebvre 
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de  Bellefeuille  avait  renoncé,  en  bonne  et  due  forme,  à  la 
succession  de  sa  mère  ;  que  Dame  McGillîs,  mère  et  tutrice 
des  Défendeurs,  aurait,  en  leur  nom,  renoncé  également  aux 
successions  du  dit  Eustache  Antoine  Lefebvre  de  Belle- 
feuille,  leur  père,  et  de  leurs  oncles  François  Louis  et  Louis 
Charles  Lefebvre  de  Bellefeuille,  et  conséquemment  il  n'y 
avait  aucun  fondement  à  la  prétention  des  Défendeurs  de 
réclamer  et  prendre,  soit  en  leur  nom,  soit  au  nom  du  dit 
Eustache  Antoine  Lefebvre  de  Bellefeuille,  leur  père,  à  titre 
de  djfoit  d'aînesse,  un  préciput  dans  les  dîts  biens,  non  plu* 
que  les  deux  tiers  d'iceux. 

Le  Demandeur  soutint  à  l'argument  : 

1.  Qu'il  s'agissait  de  la  succession  du  substituant,  le 
testateur,  et  non  de  celle  de  la  dite  Marie  Louise  Angélique 
Dumont,  non  plus  que  de  celle  du  dit  Eustache  Antoine 
Lefebvre  de  Bellefeuille,  les  gravés  ;  qu'il  ne  pouvait  y  avoir 
deux  droits  d'aînesse  dans  une  seule  et  même  succession. 

2,  Que  le  droit  d'aînesse  ne  se  prenait  qu?à  titre  cPtiéritier; 
que  l'ainé  qui  renonçait  n'y  avait  pas  droit,  et  que  dans  le 
cas  soumis  il  y  avait  eu  renonciation  à  toutes  les  successions 
pour  s'en  tenir  au  legs,  contenant  substitution  en  faveur  des 
Défendeurs. 

S.*  Enfin,  qu'il  s'agissait  ici  non  d'une  succession  ab 
intestat,  mais  d'une  succession  testamentaire  à  l'égaid  de 
laquelle  la  volonté  du  testateur  fait  la  loi,  et  que  dans  le  testa- 
ment dont  il  s'agissait,  le  droit  d'aînesse  n'était  accordé  ou 
légué  sous  aucune  forme  à  l'aîné  mâle  des  petits  enfants  ou 
arrière-petits-enfants.  (  1  ) 

Les  Défendeurs  soutenaient  au  contraire  que  le  droit 
d'aînesse  existe  à  tous  les  degrés  d'une  substitution  en  ligne 

f  1)  Autorités  citées  par  le  Demandeur  :— 1  D'Argentré,  Art.  324  :— 1  Lebrun, 
Succession,  p.  201,  cb.  2,  Sect  1: — PoUiieri  Contr.  de  Mariaseï  p.  429,  No. 
625: — Idemt  Substitution,  pp.  512,514: — 4  Daguesseau,  46e  Plaidoyer  : — Du- 
moulin, Fiefs,  pp.  120,  121  : — Denizart,  Actes  de  Notoriété,  p.  83: — 1  Ferrière, 
Grand  Coutunuer,  p.  366: — Bouquier,  Lettre  F,  No.  3: — Focquet  de  Livon- 
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directe  par  la  loi,  sans  égard  à  la  qualité  d'héritier  ou  aux 
renonciations. 

Que  d'après  l'ancienne  jurisprudence,  telle  qu'elle  existait 
avant  l'ordonnance  des  substitutions,  et  qui  doit  nous  régir, 
le  dit  testateur  n'ayant  pas  statué,  par  son  testament,  de  quelle 
manière  se  ferait  le  partage  dans  les  subdivisions  entre  ses 
enfants  et  petits-enfants,  et  n'ayant  pas  ordonné  qu'il  se  fit 
d'une  manière  différente  du  premier  partage  ordonné  par  ce 
testament,  il  était  censé,  dans  ce  cas,  avoir  voulu  que  ce  par 
tage,  dans  les  subdivisions,  se  fit  d'après  la  loi  des  succes- 
sions ab  intestat.  (2) 

Vasfelson,  Juge,  après  avoir  relaté  les  faits  en  question, 
dit: 

Tous  les  enfants  de  la  Dame  Eustache  Antoine  Lefebvre 
de  Bellefeuille  ont  renoncé  à  sa  succession,  de  sorte  que  leur 
prétention  au  droit  d'aînesse  maintenant  découle  absolument 
de  la  substitution  contenue  au  testament  en  question.  Le 
Demandeur  soutient  qu'il  a  droit  au  partage  des  biens  délais- 
sés par  son  ayeule,  d'abord  à  sa  fille,  ensuite  à  lui,  (Deman- 
deur)sa  vie  durant  pour  moitié,  admettant  que  l'autre  moitié 
appartient  aux  Défendeurs,  et  c'est  sur  ce  principe  qu'il  pro- 
voque un  partage.  Le  Demandeur  exige  aussi  des  Défen- 
deurs un  compte  des  fruits  et  revenus  pour  le  passé,  mais  il  a 
depuis  abandonné   cette  dernière  prétention,  qui,  en  consé- 

nière,  Fiefe,  Liv.  4,  ch.   2,  Sect.  3,  p.  301,  304:— 1   Henrys,  Liv.  3,   ch.  3, 

Ïuestions  24,  25  : — Fonmaur  No.  22: — Thevenot,  Substitution  p.  207  et  suiv.  : — 
othier,  Successions,  No.  72  :— Ricard,  Substitutions,  Part  1,  c.  3.  p.  268:— Ibid 
pp.  270, 271  :— 2  Guyot,  Fiefe,  ch.  4,  Sect  7,  p.  174  et  suiv.  :— 2  Hervé,  p  347  :— 
1  Duplessis,  p.  34.  Edit:  1726:— 3  i'hampionnièreet  Rigaud,  pp.  523,  625:— 
3  Bosquet,  Diet,  des  domaines,  vbo.  Remise,  p.  259. 

(2)  Autorité  des  Défendeurs  :— 

1  Perrière,  Grand  Coutumier,  Art  15,  pp.  389,  390,  No.  29  :— 2  Bourjon, 
Substitution,  p.  175,  Art.  XXII  :— 2  Ricard,  Substitution  Nos.  581 ,  582,  p,  380  :— 
iàem  Nos  104, 105,  p.  270: — Merlin,  Repert,  vbo.  Substit.  Fideicom.  sect  10 
p>  10,  Art  3: — Lemaitre  Tit,  15  des  Successions,  p.  461  : — ^PotLier,  Successions, 
pp>50,  51,  ch.  II  §  1  : — Lacombe,  vbo.  Aine,  p.  17,  Nos.  8  et  9  : — 1  Bourjon,  p. 
225,  2  part  Art  28  : — Duplessis,  Successions,  liv.  2.  p.  202  : — 2  Ricard,  pp. 
584, 585  ch.  8,  Edit.  1774  :— Ricard, Donations,  p,  751  part  .3,  c.  9,  ch.  6  :— Ricard 
Substitutions,  p.  37  7,  No.  572  :— 6  Hervé,  Successions,  p.  423  :— Guyot  Repert  : 
▼bo.  Aine,  p.  277,  2e  coL 
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quence,  cesse  d^ètre  en  question  dans  la  cause. — Les  Défen- 
deurs, au  contraire,  prétendent  qu'étant  enfants  d'Eostache 
Antoine  Lefebyre  de  Bellefeuille,  fils  aine  de  Marie  Louifle 
Angélique  Lambert  Dumont,  fille  du  testateur,  ils  ont  droit 
de  prendre  le  drc»t  d'atnesse  dans  la  part  léguée  par  le 
testateur  au  Demandeur  en  usufruit,  et  aux  Défendeurs  en 
propriété,  et  c'est  la  conclusion  par  eux  prise  dans  les  excep- 
tions péremptoires  par  eux  filées.  Considérant  donc  que  par  le 
testament  du  Bîsayeul  des  Défendeurs  en  cette  cause,  son 
but  et  sa  volonté  étaient  uniquement  de  conserver  dans  sa 
famille  les  biens  nobles  qu'il  délaisserait,  et  qu'une  fois  le 
partage  de  ses  biens  fait  selon  ses  dispositions,  sa  volonté 
était  que  ses  petits-enfants  et  arrièie«petit»-enfant8  eussent, 
savoir  les  petits-enfants,  entr'eux  l'usufruit  et  jouissance  de  la 
part  et  portion  héréditaire  dont  avait  précédemment  joui 
leur  père  ou  mère,  en  vertu  du  dit  testament,  et  les  arrière- 
petits-enfants,  la  propriété  des  dites  parts  ou  portions  hérédi- 
taires ;  La  Cour  est  d'opinion  que  le  seul  titre  que  puissent 
invoquer  les  Défendeurs  est  le  testament.  Le  droit  hérédi- 
taire cesse  d'avoir  efiet,  vu  les  renonciations.  Il  efit  évident 
en  examinant  le  testament,  que  le  droit  d'aînesse  n'est  dons- 
né  qu'au  premier  degré  de  la  substitution  et  la  propriété  est 
donnée  aux  petits-enfants  pour  être  partagée  entre  eux  san^ 
égard  aux  droits  d'ainesse.  Les  prétentions  des  Défendeoxs 
sont  consèquemment  malfondées,  et  leurs  exceptions  à  cet 
égard,  doivent  être  déboutées,  et  le  partage  ordonné  suivant 
les  conclusions  du  Demandeur. 

Sboth,  Juge  : — On  ne  peut  avoir  simultanément  la  suc- 
cession légale  et  la  succession  testamentaire  ;  il  faut  opter 
l'une  ou  l'autre,  La  Cour  est  unanime  à  prononcer  que  les 
appelés  à  la  substitution  tiennent  leur  droit  du  testament  ; 
que  la  succession  légale  est  exclue  par  ce  testament  qui 
n'exprime  aucunement  l'intention  d'établir  le  droit  d'atnesse 
dans  tous  les  degrés  de  la  substitution. 
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Le  Jugement  e8t  conçu  dans  les  ternies  suivants  : 

La  Cour,  vu  les  conclusions  de  la  déclaration  demandant 
le  partage  des  bkns  désignés  en  icelle  par  égale  moitié  entre 
le  Demandeur,  d'une  part,  et  les  Défendeurs,  de  Pautre  ;  vu 
aussi  le  désistement  depuis  filé  par  le  Demandeur  abandon- 
nant cette  partie  de  ses  conclusions  relatives  aux  fruits  et 
revenus  des  dits  biens,  sauf  recours  ainsi  qu'énoncé  au  dit 
désistement  ;  vu  de  plus  les  exceptions  péremptoires  filées  par 
les  Défendeurs,  et  les  conclusions  par  eux  prises  en  icelle,  les 
réponses  spéciales  du  Demandeur  aux  dites  exceptions,  et 
avoir  sur  le  tout  délibéré  :  Considérant  que  les  prétentions 
des  dits  Défendeurs  au  droit  d'atnesse,  pair  eux  réclamé,  sont 
malfondées  ;  tel  droit  n'appaitenant  qu'au  fils  atné  ou  à  ses 
enfants,  à  titre  d'héritier  d'une  succession  ab  intestat^  que  de 
plus  le  père  des  dits  Défendeurs  ayant  renoncé  à  la  succes- 
mxxEL  de  Marie  Louise  Angélique  DumcHit,  sa  mère,  et  ayeule 
des  dits  Défendeurs,  ces  derniers  n'ont  d^autre  titre  pour  ob- 
tenir le  dit  droit  d^aînesse  que  la  substitution  créée  par  le 
testament  de  leur  bis-ayeul,  Louis  Eustache  Lambert  Dumont, 
en  partie  récité  dans  la  déclaration,  et  que  par  icelui,  le  dit 
droit  d'atnesse  est  accordé  à  Nicolas  Eustache  Lambert  Du- 
m(»ity  fils  atné  du  dit  testateur,  lequel,  au  moyen  du  partage 
0dt  entre  lui  et  l'ayeule  des  Défendeurs,  a  été  mis  en  posses- 
sion d'icelui,  et  enfin  parceque  tel  droit  d'aînesse  n'acerott  au 
fils  aSné  dans  la  succession  qu'il  receuille  que  comme  héritier 
en  vertu  de  la  loi,  et  que  tel  droit  ne  peut  être  réclamé  en 
vertu  de  dispositions  testamentaires  à  moins  d'y  être  spé- 
cialement légué,  ce  qui  est  nullement  le  cas  dans  le  tester 
meat  en  question  en  cette  cause  ;  déboute  les  dits  Défendeurs 
des  conclusions  paar  eux  prises  dans  les  dites  exeeptkms  tou-^ 
cliant  le  dit  droit  d'ainease^  Et  la  Cour  faisant  droit  sus  la 
partie  des  coneluaÎQns  de  la  dédaration  demandant  le  partage 
des  bîend  nobles^  désigné»  en  icelle  par  égale  part  ou  moitié 
eatœ  le  Demandeur  en  ses  dites  qualités,  d'une  part,  et  lea 
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Défendeurs  arrière-petits-enfants  du  testateur,  d'autre  part, 
en  droit  de  prendre  et  réclamer  la  propriété  de  la  moitié  des 
dits  biens,  à  eux  advenus  par  le  décès  de  feu  leur  père  en 
vertu  du  testament  de  leur  dit  bisayeul,  feu  Louis  Eustache 
Lambert  Dumont,  adjuge  que  le  dit  Demandeur,  en  ses  dits 
noms  et  qualité,  doit  être  déclaré  et  il  est  déclaré  être,  en  son 
nom  personnel,  propriétaire,  à  charge  de  substitution,  par  et 
en  vertu  du  testament  du  dit  feu  Louis  Eustache  Lambert 
Dumont,  en  date  du  onze  Octobre,  mil  huit  cent  cinq,  pour  une 
moitié  indivise  dans  tous  les  biens  immeubles  désignés  dans 
la  déclaration  filée  en  cette  cause,  comme  étant  échu  au  lot 
de  la  dite  Dame  Marié  Louise  Angélique  Lambert  Dumont, 
mère  du  Demandeur  et  ayeule  des  Défendeurs,  par  le  partage 
en  partie  récité  dans  la  dite  déclaration,  et  qu'il  a  droit 
d'avoir  jouissance  et  possession  de  la  moitié  des  dits  biens 
séparément  et  par  divis  d'avec  les  dits  Défendeurs.  En  consé- 
quence, la  Cour  ordonne,  que,  sous  le  délai  de  quinze  jours 
de  la  signification  du  présent  jugement,  les  dits  Défendeurs 
seront  tenus  de  convenir  d'experts  avec  le  dit  Demandeur 
pour  fixer  et  établir  le  lot,  ou  la  part  et  portion  pour  moitié, 
qui  appartiendra  au  dit  Demandeur  d'une  part,  et  aux  Défen- 
deurs de  l'autre,  dans  les  dits  biens,  sinon  et  passé   le  dit 
délai,  qu'il  sera  nommé  un  expert  d'office  par  cette  Cour  ou 
l'un  des  juges  d'icelle,  ce  dont  il  sera  fait  rapport  à  cette  Cour, 
avec  toute  la  diligence  possible,  et  que  dans  le  cas  où  par  le  dit 
rapport  d'experts,  il  serait  ccmstaté  que   les  dits  biens  ne 
peuvent  commodément  être  partagés,  suivant  les  dits  droits 
du  dit  Demandeur  et  des  dits  Défendeurs,  qu'ils  soient,  dans 
ce  cas  vendus  par  iicitation  en  justice,  en  la  manière  ordinaire 
et  prescrite  par  la  loi,  au  plus  offrant  et  dernier  enchérisseur, 
pour  être  le  prix  de  la  dite  vente  payé  et  distribué  au  Deman 
deur  et  aux  Défendeurs  par  moitié.  La  Cour  s'abstenant  d'ad- 
juger sur  les  autres  conclusions  de  la  déclaration,  quant  aux 
fruits  et  revenus  des  dits  biens  pour  le  passé,  le  Demandeur 
s'étant  désisté  de  telle  partie  des  conclusions  de  la  déclara- 
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tion,  sauf  recours,  chaque  partie  payant  ses  propres  frais  et 
dépens.  (1) 

Lafontaine  et  Berthelot,  Procureur  du  Demandeur. 

Cherrier  et  DoRioNy  Procureur  du  Défendeur. 

Peltier,  T.  Conseil. 


BEFORE  THE  JUDICIAL  COMMITTEE  OF  THE 
PRIVY  COUNCIL. 


Present  : 

Lord  Justice  Knight  Bruce^ 
Lord  Justice  Turner, 

Doctor  LUSHINOTON, 

Sir  John  Patteson, 
The  Right  Hon.  Sir  Edward  Ryan. 

Pollock  and  Others, •  •  Appellants. 

and 
Bradrurt, •  • Respondent. 


The  Right  Hon. 
The  Right  Hon. 
The  Right  Hon. 
•The  Right  Hon. 


The  Plaintiffs,  who  were  m  the  habit 
of  advancing  supplies  of  goods,  cash  and 
negotiable  securities  as  required  from 
lime  to  4ime  by  customers  to  support 
them  in  their  dealings,  returns  being 
made  by  such  customers  at  their  conve- 
nience in  the  freight  of  produce  from 
the  Upper  Country,  and  in  the  transfer 
of  vessels  and  barges,  and  in  paymert  of 
cash  and  negotiable  securities,  charged 
a  commission  of  five  per  cent  on  all  ad- 
vances made  by  them,  when  the  custom- 
ers had  no  funds  in  their  hands,  and  the 
interest  from  the  time  the  different  items 
of  their  account  became  due,  under  a 
previous  agreement  to  that  effect  :  Held, 
that  Uie  commiarion  in  this  case  was  not 
usurious  or  a  cover  for  an  usurious  tran- 
saction, but  a  customary  allowance  for 
the  trouble  and  inconvenience  of  tran- 
sacting the  business. 


Les  Demandeurs  étaient  dans  l'habi- 
tude de  faire  des  avances  de  marchandises, 
argents  et  autres  valeurs  négociables, 
suivant  qu'ils  en  étaient  requis  de  temps 
à  autre  par  leurs  pratiques  pour  les  aider 
dans  leur  commerce,  recevant  en  re- 
tours des  produite  de  la  Province  Supé- 
rieure, des  transports  de  vaisseaux  et 
barges,  des  paiements  en  argent  et  va- 
leurs négociables  ;  et  pour  ce  ils  char- 
geaient une  commission  de  cinq  par 
cent  sur  leurs  avances,  quand  leurs  pra- 
tiques n'avaient  point  de  fonds  en  leurs 
mains,  et  de  plus  l'intérêt  du  jour  que 
chaque  item  de  leur  compte  était  dû,  en 
vertu  d'ano  convention  préalable  à  cet 
efit-t  :  Jugé,  que  la  commission  en  pareil 
cas  n'est  pas  u<uraire,  ou  un  voile  pour 
celer  une  transaction  usuraire,  mais  une 
charge  usitée  eomme  rémunération  pour 
gestion  d'affaires. 


Judgment  rende^^ed  the  2Srd  Febraary  1858.  (2) 

This  was  an  appeal  from  a  judgment  of  the   Court  of 
Appeals  in  Lower  Canada,  rendered  on  the  9th  of  June, 

(1)  La  même  question  portée  en  Appel  dans  une  cause  de  Laviolette    contre 
Globenski,  tuteur,  n'y  a  pas  encorç  été  jugée. 

(2)  From  the  Quebec  Mercury  of  the  19th  April  1853. 
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business  done  by  Hackett  &  Co.,  should  be  done  at  charges 
from  10  to  20  per  cent  below  the  established  charges  of  the 
trade  :  and  that  a  sum  of  5  per  cent,  under  the  name  and 
cloak  of  commission,  was  charged  upon  or  deducted  from 
the  amount  of  the  promissory  note,  over  and  above  the  legal 
interest  of  6  per  cent  ;  which  charge  or  deduction  of  five  per 
cent  was  not  supported  by  the  usages  of  trade  in  similar 
transactions  ;  and  even  if  such  charge  or  deduction  had  in 
fact  been  usual,  such  usage  was  not  warranted  by  law. 
Secondly — ^That  a  large  portion  of  the  advances,  for  which 
the  Appellants  had  taken  credit,  had  been  made  by  them, 
under  usurious  contracts,  and  ought  to  be  struck  from 
the  credit  of  the  Appellants  in  the  accounts  between  them 
and  Hackett  &  Co.,  and  this  would  cause  a  balance  in  favor 
of  Hackett  &  Co.,  more  than  sufficient  to  extinguish  the  debt 
sought  to  be  recovered. 

The  charge  of  five  per  cent,  the  Appellants  maintained, 
was  to  be  considered  in  the  nature  of  a  commission  for 
trouble  and  expenses,  and  not  an  evasion  of  the  usury  laws. 
The  Appellants  appeared  to  be,  not  money  lenders,  but  mer- 
chants, and  agents,  and  bankers  for  E.  Hackett  &  Co.,v  and 
the  course  of  business  between  the  parties  was  that  the 
Appellants  should  employ  E.  Hackett  &  Co.,  as  forwarders, 
should  act  as  their  agents  in  disposing  of  negotiable  securi- 
ties and  vessels  sent  to  the  Appellants  for  sale,  and  should 
supply  and  advance  to  E.  Hackett  &  Co.,  goods  and  money. 
.The  business  required,  on  the  part  of  the  Appellants,  esta- 
blishments of  warehouses,  clerks,  and  other  means  of 
negotiation,  for  maintaining  which,  and  for  their  profits 
thereupon,  their  whole  remuneration  was  variously  provided 
for.  On  the  sale  of  vessels  they  had  a  commission;  for 
procuring  and  advancing  goods,  their  profit  would  probably 
be  secured  in  the  prices  charged  ;  but  for  procuring  and 
advancing  cash, — ^the  value  of  which  might  be  scarcely  less 
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fluctuating  than  that  of  goods,  while  the  price  was  nominally 
the  same, — their  remuneration  was  measured  by  a  commis- 
sion. According  to  English  ideas  this  commission  was 
perhaps  high,  but  the  evidence  shewed  that  in  Canada  it 
was  not  unreasonable,  but  on  the  contrary  "  the  lowest 
amount  charged,"  (evidence  of  Theodore  Hart,  Esquire,) 
and  there  being  an  express  contract,  reasonableness  is  not  a 
question,  except  as  relates  to  the  charge  being  colorable.  If 
something  may  be  fairly  charged  for  such  a  business,  the 
parties  may  determine  the  amount  without  incurring  usury. 

A  merchant's  principal  business  is  to  dispose  of  goods  at 
a  profit,  and  he  can  never  carry  that  business  on  when  his 
customers,  to  whom  he  makes  advances,  have  the  option  of 
taking  pash  instead,  unless  a  fair  share  of  the  merchant's  ex- 
penses and  profit  are  charged  upon  the  cash  advances  as  a 
commission.  That  part  of  the  business  will  impose  peculiar 
trouble  and  expense  in  a  colony,  w4iere  capital  is  scarce  and 
the  money  market  is  limited.  The  item  of  cash  advances 
is  therefore  properly  selected  out  of  the  account  to  be  the 
medium  and  measure  of  a  specific  charge,  and  should 
operate  at  once  as  a  check  upon  such  demands,  and  as  an 
apportionment  and  application  to  them  of  a  fair  share  of  the 
costs  and  expenses  of  the  whole  enterprise  and  establish- 
ment, upon  which  those  demands  might  otherwise  have  been 
a  too  heavy  burthen. 

All  this  is  independent  of  the  rate  of  interest.  Interest  is 
compensation  for  the  risk  and  use  of  money  advanced.  The 
commission  is  compensation  for  undertaking  to  procure,  and 
procuring  and  being  provided  with  money  at  such  times  and 
places  as  may  be  required  in  the  course  of  and  in  common 
with  a  multifarious  business,  the  whole  conducting  and 
machinery  of  which,  not  only  in  this  but  in  all  its  other 
operations,  is  part  of  the  consideration  for  that  commission. 
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This  commission  is  not  to-be  viewed  as  an  isolated  trans- 
action, but  as  inseparable  from  the  general  business  and 
accounts. 

Such  a  commission  has  long  been  eiAaUished  in  banken' 
accounts.  Tbe  commission,  in  the  present  case,  differs  from 
the  conmiission  of  bankers  <»ily  in  the  amount^  and  the 
nature  of  the  business.  The  amount  is  not  essential,  and 
the  nature  of  the  business  is  rather  stronger  in  favor  of  a 
commission  not  being  usuiy,  in  this  case,  than  in  that  of 
bankers.  The  case  of  bankers  forms  no  particular  excep- 
tion ;  but  any  business,  upon  a  bond  fide  commission  for 
trouble  and  expenses,  would  come  within  the  same  rule.  It 
is  further  to  be  observed,  that  the  conomisnon  here  is  charged 
at  the  end  of  the  yecLr,  and  only  upon  Buch  advances  as  aie 
actually  made,  and  not  upon  the  amount  of  the  notes^  and 
that  these  notes  are  credited  as  cash  from  the  time  they  are 
due  ;  all  which  circumstances  as  well  as  even  the  veiy  name 
oonrniission,  in  the  absence  of  any  secrecy  or  subterfuge, 
conspire  to  etusw  the  charge  to  have  been  no  evasion  of  the 
l&w  against  usury,  but  made  for  a  different  and  legittmale 
cause  and  object 

It  is  an  unquestionable  truth,  that  commerce  cannot 
flourish  if  the  laws  interfere  so  as  to  prevent  the  parties 
engaged  in  it  from  receiving  a  fair  profit  and  remuneration. 
When  the  law  does  not  impose  impediments  and  restrictions, 
matters  will  find  their  natural  and  proper  level  ;  and  if,  in 
any  particular  line  of  business,  there  is  any  excess  in  the 
rate  of  change,  it  will  be  reduced  by  competition.  In  this,  as 
in  other  matters,  that  universal  law,  which  pervades  the 
transactions  of  mankind,  and  by  which  supply  and  demand 
have  a  perpetual  tendency  to  balance  one  another,  wiU,  if 
not  prevented  by  impolitic  legislation,  settle  the  amount  of 
price  far  better  than  can  be  done  by  any  human  inventions 
and  contrivances.    In  point  of  fact,  it  has  been  so  settled  in 
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the  present  case.  Mere  commissions  have  not  been  con- 
sidered usurious  ;  the  usury  laws  have  not  been  regarded  as 
bearing  upon  them.  The  merchant,  thinking  himself  un- 
fettered, has  acted  accordingly,  and  a  mode  of  traiisacting 
business  has  arisen  remarkable  in  itself  and  adapted  to  the 
wants  of  the  community.  It  is  obvious,  from  the  evidence, 
that  such  commissions,  varying,  perhaps,  in  amount,  but 
always  of  a  substantial  character,  are  universal.  Can  a 
court  of  law  say  that  the  alleged  consideration  for  them  is  a 
mere  pretence  ?  A  shadow  corruptly  feigned  by  those  who 
know  that  it  has  no  real  existence  ? — Supposing  the  con- 
sideration to  be  real,  how  are  merchants  to  conduct  their 
business,  if  they  may  not  be  paid  for  it  ?  Are  they  to  give  it 
gratuitously  ?  If  they  may  lawfully  be  paid  for  it,  in  any 
shape,  why  not  in  the  shape  of  a  commission  as  well  as  in 
any  other? 

The  Appellants  therefore  submitted  that  the  judgment  of 
the  Court  of  Appeals  should  be  reversed,  and  that  of  the 
Court  of 'Queen's  Bench  at  Montreal  affirmed,  because  what 
the  evidence  did  prove  was  that  there  was  no  usurious  con- 
tract at  all,  the  commission  being  a  band  fide  legal  com- 
mission and  not  usuiy. 

The  case  was  thus  argued  before  the  judicial  committee 
of  the  Privy  Council  on  the  2nd  and  Srd  days  of  February. 

Mr.  Bliss  and  Mr.  Forsyth  were  heard  for  the  Appellants  ; 
and  Mr.  Temple  and  Mr.  Brewster  for  the  Respondent. 

The  Judgment  of  their  lordships  was  pronounced  at  the 
conclusion  oi  the  argument  on  the  Sd  February,  by  Mr. 
Justice  Patteson.  He  said  that  their  lordships  were  of 
opinion  that  the  pleas,  set  up  by  the  Respondent  in  Canada 
were  not  proved,  that  the  evidence  of  Hackett  and  Dickinson 
was  inadmissible,  these  parties  being  interested  in  the 
result,  and  there  being  no  other  evidence,  it  became  neces- 
12 
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saiy  to  decide  the  question  of  nstiiy.  But  it  appearing  that 
this  question  was  the  real  point  in  dispute,  on  which  their 
opinion  was  desired,  their  lordships  had  given  it  also  their 
consideration,  and  had  come  to  a  conclusion  in  iavor  of  ihe 
Appellants.  They  must,  therefore,  reverse  the  judgment 
rendered  in  the  Court  of  Appeals  for  Lower  Canada,  on  the 
9th  of  June,   1849,  and  affirm  the  judgment  ci  the  M(»itreal 

Court  of  the  27th  of  May,  1846 — and  award  the  Appellants 
their  costs  in  both  Courts  in  Canada,  but  not  the  costs  of  the 
appeal  to  the  Privy  Council.  They  regretted  they  could  not 
give  the  costs  upon  the  latter  appeal,  the  principle  being 
that  a  Respondent  ought  not  to  pay  costs  for  isuppbrting  the 
decision  of  the  Court  below. 

Sir  John  Patteson  :  The  question  which  has  now  been 
argued  is  whether  or  no  these  pleas  or  either  of  them  toe 
proved  by  the  evidence  in  the  case  ?  because,  the  learned 
counsel  did  not  enter  into  the  other  questions  as  to  whether 
or  no  the  charge  (supposing  theie  were  such  a  charge)  of  6  per 
cent  interest  upon  the  whole  of  the  cash  advances,  and  5  per 
cent  commission  also,  by  agreement  between  the  parties, 
would  be  a  cloak  for  usuiy  only,  or  whether  it  would  be  a 
remuneration  ?  First  of  all,  how  is  it  that  the  accounts 
between  the  parties  are  proved  ?  All  the  pleas  state  that  it 
was  corruptly  agreed  between  Ritchie  &  Co.  and  Hackett  h 
Co.,  that  they  should  make  this  particular  cash  advance  upon 
the  security  of  these  notes — the  note  in  question  now  sned 
upon  and  another  note  of  £1500  which  Bradbuiy  &  Co.  were 
surety  for — and  that  they  should  for  making  the  cash  advan- 
ces upon  them  have  6  per  cent  upon  those  advahces,  and 
also  5  per  cent  commission,  upon  those  advances  as  a  cloak 
for  usury.  But  looking  at  the  accounts,  which  are  the  only 
things  that  we  can  take  as  evidence — inasmuch  as  a  witness 
who  was  called  (John  Barry)  and  another  witness  (William 
Mackenzie)  do  not  carry  the  thing  any  farther  than  the   ac- 
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connts  themselves  would  caxiy  it — we  do  not  think  theie  is 
«py  sufficient  proof  that  tbeie  was  any  such  actual  charge- 
Now,  if  there  was  no  such  actual  charge  as  6  per  cent  inte- 
test  upon  the  sum  advanced  (simply  as  interest)  along  with 
5  per  cent  commission,  of  course  it  is  impossible  to  infer  that 
fliere  has  been  any  agreement  for  such  a  charge — there  being 
no  direct  evidence  of  the  agreement,  and  it  being  necessary, 
in  order  cle^ly  to  establish  a  case  of  usury  to  shew  not  only 
that  usury  was  taken  but  that  there  was  a  corrupt  agreement 
for  that  usuiy  in  the  first  instance.  We  can  only  draw  the 
inference  that  there  was  such  a  corrupt  agreement  from  seeing 
that  such  usurious  interest  has  actually  been  taken.  Now, 
looking  at  the  accounts,  we  see  that  there  is  not  in  truth  6 
per  cent  upon  the  sum  advanced  regularly  charged,  because 
there  is  6  per  cent  interest  allowed  on  the  other  side  of  the 
account  for  the  amount  of  the  notes  so  taken.  The  very 
transaction  itself  is  thus  stated  in  the  account — "  Sept.  26, 
1849.  By  your  promissoiy  note  favor,  Messrs.  A.  Ferrie  & 
,Co.,  dated  25th  Sept.,  at  12  months  date,  due  25-28  Sept., 
1841 — £1500.  W.  Bradbury's  note,  your  favor,  dated  25th 
Sept.,  12  months  date,  due  25-28  Sppt.,  1841— £1000."  And 
in  the  column  of  interest  which  is  allowed  to  Hackett  &  Co., 
there  18^66  lis.  6d.  interest  allowed  on  Messrs.  A.  Ferrie 
k  Co.'s  note,  and  £44  7s.  8d.  allowed  for  interest  on  W. 
•Bradbury's  note  upon  which  this  action  is  brought.  It  is 
troe  the  advances  are  made  afterwards  on  Bradbury's  note, 
and  it  is  not  stated  what  those  advances  were — whether  they 
were  specifically  on  account  of  that  note — but  they  are 
jnade  in  the  current  account,  and  there  is  interest  allowed 
on  each  of  the  notes  at  6  per  cent  from  the  time  they  were 
made  ;  and  the  effect  of  that  is  that  there  is  not  6  per  cent 
duurged  against  Hackett  &  Co.,  on  the  total  amount  of  this 
note,  but  only  on  the  balance.  There  is  interest  charged  on 
both  sides.  The  witnesses,  all  of  them,  state  it  was  agreed 
that  there  should  be  5  per  cent  commission  and  6  per  cent 
12* 
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interest  upon  the  whole  amount  of  cash  advanced,  whereas 
so  far  as  we  can  get  from  the  accounts  it  is  upon  the  balance 
only.    The  first  item  where  the  charge  of  commission  comes 
in  is  a  balance;  but  that  is  not  material,  because  assummg 
for  the  moment  that  6  per  cent  is  charged  upon  the  total 
amount  by  way  of  Commission,  still  you  have  to  make  ont 
also  that  they  receive  6  per  cent  interest  upon  the  total 
amount,  for  that  is  the  eflTect  of  the  pleas.     Now  they  do  not 
receive  6  per  cent  bu  tupon  the  total  amount  they  only  receive 
6  per  cent,  interest  upon  the  balance  :  that  is  to  say  interest 
is  charged  on  both  sides  ;  therefore  it  is  incorrectly  stated 
and  the  evidence  does  not  support  the  plea.     That  is,  as 
regards  the  first  6  pleas.     The  7th  Plea  is  open  to  just  the 
same  objection,  because  they  seek  to  strike  out  certain  sums 
of  money,  and  interest  on  certain  sums  of  money  so  as  to 
turn  the  general  balance  upon  the  account;  but  there  agam, 
though  it  is  true  there  is  a  charge  made  of  7  J  per  cent  upon 
certain  advances  and  6  per  cent  upon  the  other  advances,  yet 
at  the  same  time  there  is  no  proof  by  these  accounts  that  6 
percent  was  actually  charged. 

Mr.  Bliss  :  I  think  it  my  duty  to  state  to  your  Lordship, 
although  it  is  adverse  to  our  case,  that  your  Lordships  do  not 
see  the  accounts  in  the  right  light,  because  in  the  original 
there  are  certain  marks  in  red  ink  showing  that  in  point  of 
fact  that  balance  of  interest  is  all  deducted,  and  there  is  no 
doubt  upon  the  face  of  the  accounts  interest  is  charged  as 
well  as  commission. 

Sir  John  Patteson  :  But  then  there  is  interest  charged 
per  contra  on  the  credit  side. 

Mr.  Bliss  :  Yes,  but  they  are  not  credited  with  interest 
until  the  time  the  notes  become  due.  All  that  interest  which 
appears  on  the  accotmt  to  be  a  credit  is  in  point  of  fact  a 
debt. 
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Seme  further  discussion  then  took  place,  in  which  it  was 
agreed  by  the  learned  Counsel  on  both  sides  that  their  Lord- 
ships had  mistaken  the  effect  of  the  accounts.  Mr.  Bliss  and 
Mr.  Forsyth  were  then  heard  for  the  Appellants  upon  th« 
whole  case,  and  Mr.  Temple  and  Mr.  Brewer  for  the  Res- 
pondents. The  room  was  then  cleared,  and  their  Lordships 
deliberated.  Counsel  having  been  readmitted,  their  Lordships 
pronounced  the  following  Judgment. 

Sib  John  Patteson  :  Their  Lorships  are  of  opinion  upon 
the  whole  case  that  the  pleas  are.  not  proved.  The  first  obser- 
vation I. made  (as  I  was  putting  it  before)  falls  to  the  ground, 
because  certainly  it  was  firom  a  mis-conception  as  to  the 
charge  of  interest  on  the  one  side  and  the  other. 

The  learned  Counsel  on  both  sides  having  agreed  that  it 
was  from  a  misconception  of  the  state  of  the  accounts,  it  falls 
to  the  ground.  But  let  us  look  to  the  pleas  and  facts  of  the 
case,  and  see  what  the  usurious  agreement  is  alleged  to  be. 
In  all  the  pleas  the  usurious  agreement  is  alleged  to  be  that 
having  a  note  for  £1,500,  and  a  note  for  £1000it  was  agreed 
that  Ritchie  &  Co.  should  advance  to  Hackett  &  Co.  that 
amount,  and  that  for  so  doing,  they  were  to  receive  when  the 
note  should  become  due  the  sum  of  £125.  That  is  the  first 
plea:  The  second  plea  states  it  was  agreed  to  discount  only 
one  note  for  £1000  for  which  they  were  to  receive  the  sum  of 
£50  (that  is  5  per  cent,)  when  the  note  should  become  pay- 
able, and  that  they  were  also  to  receive  interest  ;  and  I  wil> 
take  it  for  this  purpose  that  the  plea  means  interest  at  6  per 
cent.  It  is  not  necessarily  so,  but  I  assume  for  the  moment 
it  does  mean  so,  and  perhaps  that  is  the  fair  construction 
after  all,  that  they  were  to  receive  6  per  cent  interest  upon 
the  monies  which  they  should  advance  on  the  security  of 
thdse  notes.  Now  we  have  no  evidence  of  any  agreement 
at  all  between  these  parties  except  from  the  statements  of 
one  or  two  witnesses  who  were  called,  who  in  general  know 
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nothing  of  their  own  knowledge  of  any  specific  agreement  at 
all,  but  only  gather  it  from  the  accounts  themselves,  and 
the  course  of  dealing  between  parties  in  the  trade  ;  therefore 
we  are  reduced  to  the  accounts  themselves  to  see  whether 
they  make  out  the  agreement  as  stated  in  the  different  pleas. 
I  confess  it  struck  me  veiy  strongly  that  which  I  have  put  to 
Mr.  Temple,  in  the  latter  part  of  his  argument,  viz  :  that  in 
order  to  shew  an  agreement  to  pay  £125  when  these  notek 
should  become  due,  with  6  per  cent  Commission  by  way  of 
cloak  for  usury,  (and  that  was  on  the  2Btb  September,  1841,) 
they  put  in  an  account  which  is  closed  aiidtbe  balance  made 
up  to  the  end  of  the  year  1840,  (Deer.,  1840,)  9  months  befoiè 
these  notes  became  due,  and  they   charged  there  5  pa 
cent  commission  on  £3,000.    This  is  the  naked  entry— not 
saying  what  £3,000,  nor  when  advanced,  nor  even  saying 
cash  advances  but  merely  5  per  cent  corrunission  oh  £3,000. 
Well  then,  when  we  look  to  the  account  we  find  some  two 
or  three  entries,  I  think,  in  which  there  is  commission  charged 
on  specific  sums  advanced  previously,  in  the  previous  part  of 
the  account,  viz  :  7|  per  cent  on  one  sum,  and  5  per  cent  on 
another  specific  sum  ;  but,  I  believe,  those  are  the  only 
entries  in  which  there  are  those  items  of  5  per  cent  commis- 
sion upon  any  specific  sum.    The  first  entry  of  all  is  jipon 
a  small  balance  stating  it  to  be  a  balance.    The  entry  in 
question  which  is  said  to  include  this  £125,  is,  as  I  said 
•before,  in  December,  1840,  at  the  close  of  that  year,   and  is 
upon  £3,000  generally.     Now  how  is  it  possible  to  say  that 
that  is  proof  of  an  agreement  to  forbear  the  sum  of  £2,à00  oh 
certain  promissory  notes  in  the  September  preceding,  (only  '3 
months  before)  which  had  then  nine  months  to  run,  and  to 
charge  5  per  cent  upon  that  in  Septr.,  1841  ?  It  may  be  that 
if  any  such  agreement  had  actually  been  made  the  accounts 
might  be  shewn  to  be  imperfect.     I  do  not  know  whether 
incorrectly  kept  or  whether  it  might  be  that  it  was  entered  at 
the  close  of  the  year,  as  something  which  would  hereafter 
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have  to  be  done.  It  is  possible  that  if  there  were  such  an 
agreement  proved  aUvnie  by  sufficient  evidence,  such  entry 
in  the  account  might  be  shewn  somehow  not  to  be  inconsis- 
tent with  such  an  agreement.  But  that  is  not  the  question 
here.  The  question  is,  whether  this  entry  and  the  account 
itself  prove  that  such  an  agreement  existed,  and  locking  at 
all  the  accounts,  including  these  charges  of  6  per  cent  com- 
mission, as  there  made  in  the  manner  I  have  stated,  their 
Lordships  are  aU  of  opinion  that  those  entries  do  not  prove 
either  €Â  the  six  pleas  which  state  the  particular  agreement 
with  respect  to  those  promissory  notes. 

Then  if  that  be  so,  the  7th  plea  is  the  only  one  which  is 
relied  upon. 

Now  the  7th  plea  certainly  seems  open  to  the  objection  which 
Mr.  Bliss  has  urged,  that  it  states  that  which  by  law  cannot 
be,  viz  :  a  collateral  agreement  varying  the  effect  of  the  pro- 
missory note  upon  which  this  action  is  brought  as  it  appears 
upon  the  face  of  the  promissory  note. 

The  cases  he  cited,  particularly  the  last  case  of  Webb  vs. 
Spicer,  are  quite  abimdant  to  shew  that  a  collateral  agree- 
ment cannot  be  set  up  as  a  defence  to  a  promissoiy  note  so 
as  in  truth  to  vary  the  terms  of  the  promissory  note  ;  because 
a  note  being  payable  in  12  months  from  the  date,  it  has  the 
efEsct  of  a  collateral  agreement  to  make  it  not  payable  until 
a  settlement  of  accounts  should  actually  be  made  between 
Ritchie  &  Co.,  and  Hackett  &  Co.,  and  then  only  to  be  pay- 
able to  the  extent  of  the  balance  in  favor  of  Ritchie  &  Co., 
although  it  might  be  less  than  the  amount  of  the  promissory 
note  ;  clearly,  therefore,  altogether  varying  the  effect  of  the 
instrument  as  appearing  upon  the  face  of  it.  The  plea, 
therefore,  in  itself  is  a  bad  plea. 

But  again,  that  plea  is  not  proved,  because  we  have 
nothing  to  shew  that  there  was  any  such  agreement  betweeu 
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the  parties  that  it  should  so  stand  over.  Even  ai^suming  it  to 
be  properly  pleaded,  I  cannot  find  any  evidence  at  all  in  the 
case  to  support  it.  With  respect  to  the  state  of  the  accounts 
between  the  parties,  balances  are  brought  down,  and  the 
balances  are  agreed  to  at  the  time  when  this  change  of  the 
firm  took  place  in  the  month  of  December  184o.  The  balance 
is  signed  and  agreed  to  be  of  a  certain  amount  in  favor  of 
Ritchie  &  Co.  ;  and  then  it  is^  sought  to  strike  out  from  the 
account  as  it  then  stood,  certain  items  so  as  to  leave  a  balance 
by  reason  of  usury .  But  I  do  not  think  that  can  be  done 
upon  such  a  plea  as  this  which  is  bad  in  itself,  and  even  if 
the  plea  were  good,  there  is  no  evidence  sujfficient  to  shew 
there  is  any  right  so  to  strike  out. 

Then  taking  it  that  this  last  allegation  in  the  plea  was 
struck  out.  Viz  :  that  the  Defendant  upon  this  note  was  a 
mere  surety  for  Hackett  &  Co.,  then  the  plea  would  stand 
alone  thus,  that  the  Defendant  in  answer  to  an  action  brought 
against  him  by  the  endorsee  of  the  note  says,  "  Oh,  but  the 
*  state  of  the  account  between  you  and  the  person  who  endorsed 
to  you  was  such,  you  owing  him  money,  and  he  owing  you 
money,  as  not'to  give  you  the  privilege  and  the  right  to  sue 
upon  that  note  against  a  third  person," 

But  then,  there  is  a  question,  and,  the  great  question  in 
this  case,  which  has  been  raised,  and  which  I  suppose  is 
really  and  truly  the  one  which  it  was  intended  to  get  the 
opinion  of  the  Court  upon  rather  than  any  other  matter,  viz  : 
Whether  or  no,  supposing  there  was  suflScient  evidence  of 
an  agreement  between  these  parties,  that  the  one  should 
conduct  business  for  the  other,  that  Ritchie  &  Co.  should 
conduct  a  great  deal  of  business  for  Hackett  &  Co.  and  that 
the  one  should  make  cash  allowances  as  the  other  should 
require  them  from  time  to  time,  that  Hackett  &  Co.,  also 
should  carry  goods  for  Ritchie  &  Co.,  and  should  cany  them 
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at  a  freight  of  20  per  cent  less  than  what  they  charged  ordina- 
rily to  other  people,  and  also  allow  6  per  cent  interest  on  all 
sums  on  both  sides,  and  also  that  Ritchie  &  Co.,  should 
receive  5  per  cent  commission  on-  all  cash  advances,  assu- 
ming that  all  that  was  proved,  then  the  question  which  would 
have  been  the  most  material  in  the  casé,  if  it  really  had  been 
properly  raised  is,  whether  that  was  necessarily  an  usurious 
contract,  whether  it  was  a  cloak  for  usury,  or  whether  it  could 
be  properly  and  fairly  attributed  to  compensation  to  Ritchie 
&  Co.,  for  undertaking  the  business  and  making  the  case 
advances  ? 

Now  I  believe  their  Lordships  are  all  agreed  that  it  is  im- 
possible  to  say  that  Ritchie  &  Co.,  not  being  mere  money 
lenders,  but  having  a  good  deal  of  business  to  transact  as 
Merchants,  as  well  as  lending  money  to  Hackett  &  Co.,  and 
therefore,  of  course,  having  the  necessity  for  a  great  deal  of 
their  own  time  being  employed,  and  having  an  establishment 
of  clerks  and  so  forth  (which  it  is  obvious  they  must  have 
had,)  it  is  impossible  to  say  but  that  they  might  be  fairly  en- 
titled to  make  a  bargain  that  they  should  receive  some 
compensation  for  that  trouble,  and  that  expenditure, — ^whether 
that  was  1  per  cent,  or  2  or  3  per  cent.  They  would  make  a 
bargain  to  have  some  compensation  for  it  :  it  is  a  thing  which 
has  been  done  over  and  over  again.  In  the  case  of  Carstair 
vs.  Steen,  it  was  held  it  might  be  done,  the  jury  finding  it 
was  not  intended  as  a  cloak  for  usury,  and  it  has  been  done 
in  various  and  very  many  instances  indeed,  when  there  was 
a  gieat  deal  of  trouble  incurred  by  some  portion  of  the  parties' 
establishment,  that  you  may  besides  charging  interest  on 
advances,  stipulate  you  shall  be  paid  for  your  trouble.  Pal- 
mer vs.  Baker  (I  M  &  S.  56.) 

^^  An  indenture  assigning  to  the  PlaintiiTs  a  contract  for  the 
purchase  of  timber  upon  certain  trusts,  for  securing  to  them- 
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selves  out  of  the  proceeds  the  le-payment  of  the  pmchaie 
money  advanced  by  them^  and  also  of  a  certain  balapoe 
before  due  to  them,  together  with  interest  theiec»,  at  S  per 
cent,  up  to  the  time  of  payment,  and  also  the  farther  sum  0{ 
£200  as  due  for  a  reasonable  profit  and  compensation  for  the 
trouble  they  would  be  at  in  the  business,  and  also  all  oosts^ 
charges,  damages  and  expenses  which  they  mi^t  be  put  to 
on  account  of  the  premises,  is  not  usurious  upon  the  face  of  itî 
for  the  £200  allowed  for  trouble  is  not  necessarily  to  be 
intended  as  a  colourable  reservation  of  further  interest  beyond 
the  legal  interest  ;  but  as  a  compensation  for  trouUe  not 
iH>mprehended  within  the  words  costs,  charges,  damages  and 
^expenses,  neither  is  i^  sp  excessive  as  to  be  intended  osurioiu 
on  that  account." 

So,  if  there  had  been  an  agreement  here  that  Bitphie  <c  Co.y 
should  receive  from  Hackett  &  Co.,  from  year  to  year  £âÛO, 
or  any  gross  sum  you  please,  for  the  trouble  they  might  incnr, 
you  would  say  that  was  a  fair  and  reasonable  agreement, 
unless  it  were  made  under  such  circumstances  that  a  jury  in 
this  country,  or  the  Court  in  Canada,  must  necessarily  s^ 
that  it  was  not  recdly  intended  far  compensation  for  tioaUe, 
hut  was  merely  a  eloak  for  usury.  Tfae9  fwi  it  make  any 
difference  if  the  sum  they  aie  to  be  paid  is  iiot  a  gto^  soqi 
of  money  from  year  to  yeor,  but  pi  sum  that  is  to  be  paid  a  :5 
percent  upon  cash  advances,  if  you  please  ?  Becauae  th^ 
tioable  they  might  have,  might  in  a  great  n^easure  arise  from 
the  carii  advances  they  make  and  the  négociations  of  bills, 
and  a  gxeaX  variety  of  other  drouQistances  of  that  kind,  and 
it  is  but  a  mode  of  making  them  a  reasonable  compensation, 
Jf  it  be  iseasonable,  for  the  trouble  they  h^ve  had. 

We  do  not,  therefore,  see  upon  the  facts  of  this  oase  suffi- 
cient to  justify  us  in  saying  that  this  was  loerely  a  oloak  for 
usury,  it  lies  iqxm  t^iose  who  set  up  that  defence  to  shoijir 
that  it  was  so.    Mr.  Temple  says,  these  usurious  contracts 
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âve  almost  always  made  in  sectet,  and,  thetefore,  there  is 
great  difficulty  in  proving  any  nsurious  contract  unless  you 
can  call  the  parties  themselves — ^that  you  must  get  at  it  by 
way  of  infei^nce  from  such  facts  ad  you  can  show.  Now, 
there  is  evidence  in  this  case,  which,  although  it  would  not 
be  good  to  establish  a  particular  custom  in  Canada,  or  to 
show  that  because  obe  person  does  a  thing  another  person  is 
justified  in  doiiig  it  also,  yet  would  be  veiy  good  evidence  to 
show  that  it  was  done  openly,  and  not  (as  Mr.  Temple  says 
usurious  contracts  are  generally  done) — secretly.  That  these 
were  chiarges  that  Were  ordinarily  made,  and  there  was  no 
coùcealïnent  in  the  feet  of  Ritchie  &  Co.,  making  these 
charges,  unless  the  accounts  could  have  been  kept  secret, 
which  is  not  suggested.  For  this  purpose  I  am  assuming  all 
this  to  h^Te  been  proved»  Butinofderto  make  it  a  cloak 
for  usmy  you  must  go  further,  and  show  that  it  was  so  unrea- 
sonable a  compensation  in  point  t)f  amount,  and  so  clearly 
intended  by  the  parties  as  really  more  than  interest  at  5  per 
cent,  that  the  jury,  if  there  had  been  a  jury,  or  the  court 
(becaufie  it  was  the  court  that  ha4  to  determine  upon  the 
&cts)  ought  to  have  come  to  that  conclusion.  Now  their 
Lordships  cannot  say  upon  the  facts  of  this  case  that  the 
Court  ought  to  have  come  to  that  conclusion.  The  judgment 
of  the  Court  that  originally  heard  this  evidence  wms  that  the 
pleas  were  not  proved.  A  great  deal  of  this  evidence  appears 
to  have  been  taken  by  way  of  deposition,  if  I  recollect  right, 
and  not  orally,  but  whether  it  was  so  or  not,  the  Court  that 
originally  heard  it  came  to  the  conclusion  that  the  pleas  were 
not  proved,- that  being  in  the  nature  of  a  verdict  as  it  were 
upon  the  facts  :  and  the  Court  of  Appeals  also  thought  that 
they  ^were  to  be  the  Judges  of  the  facts,  that  is  to  say,  they 
were  to  look  at  it  as  if  there  had  not  been  that  decision  of  the 
Court  of  the  first  instance,  and  therefore,  they  were  to  be  judges 
of  the  facts  and  accordingly  they  appear  to  have  come  to  a 
conclusion  in  the  case  without  reference  to  the  Court  of 
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Queen's  Bench  at  Montreal,  as  a  Court  of  Appeals.  Still 
will  arise  the  same  question,  whether  or  no  the  facts  which 
are  here  detailed  in  evidence  are  sufficient  to  satisfy  us  that 
it  was  really  a  cloak  for  usury  ?  Now,  I  believe,  their  Lord- 
ships are  not  satisfied  of  that,  and  if  that  be  so,  we  must  upon 
that  ground  have  felt  it  to  be  our  duty  to  reverse  this  judg- 
'  ment  of  the  Court  of  Appeals  ;  but  also,  as  I  stated  in  the  first 
instance,  we  must  reverse  it  because  we  are  really,  upon  the 
facts  and  papers  which  are  before  us,  of  opinion  that  the 
pleas  are  not  proved  ;  and,  therefore,  even  supposing  it  were 
usurious,  the  pleas  not  being  proved,  the  Plaintiff  of  course 
is  entitled  to  the  verdict,  and  the  judgment  of  the  Coort  of 
Appeals  must  be  reversed.  The  Appellants  ought  to  have  all 
the  costs  they  can  have. 

Lord  Justice  Knight  Bruce  :  We  give  the  Appellants  all 
the  costs  we  can  give.  Our  power  is  supposed  to  be  confined 
to  giving  the  costs  of  both  Courts  in  Canada. 

(Their  Lordships  conferred.) 

We  consider  that  the  Appellants  should  have  the  costs  of 
both  the  Courts  in  Canada,  but  in  such  Appeals  as  this  we 
cannot  give  the  costs  here. 

Day,  J.  J.  and  Black,  for  Pollock  et  al. 
MsjŒBiTH  and  Bsthune,  for  Bradbury. 
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BANC  DE  LA  REINE, 
En  App£l. 


DISTRICT  DE  MONTREAL. 
Appelant. 


C  JODOIN, 

(  DuFBKsra  8luz •  Intimés 


et 


Jugé  : — Gtn'une  femme  ne  peut  s'obli- 
ger avec  son  mari  que  comme  commune, 
et  que  dans  l'espèce  un  cautionnement 
par  une  femme,  conjointement  avec  son 
mari,  pour  un  tiers,  est  nul  dWès  les 
dispoettions  de  rOraonnatkce  de  la  4e 
Yîc  ch.  30,  sect.  36. 


Held  : — That  a  married  woman  can 
oblige  herself  with  her  husband  only  as 
eommufie  en  6ten«,  and  that  in  the  case 
submitted  a  suretyship  entered  into  by 
a  married  woman,  jmntly  wiUi  lier  hus- 
band, for  a  third  party,  is  null  and  void 
under  the  prorisions  of  the  4th  Vict, 
ch.  30,sec.36. 


Jugement  renda  le  12  Mars,  1853. 

Le  15  août,  1844,  Denis  Larivée  consent  une  obligation  à 
Jean  Baptiste  Jodoin  (l'Appelant)  pour  6000  francs,  au  paie- 
ment de  laquelle  somme  Dufresne  et  Julie6azaillesafenmle- 
(Intimés,)  se  portent  cautions  solidaires  avec  hypothèque  spé- 
ciale sur  une  terre  désignée  à  l'acte,  et  qui  était  un  propre  de 
ladite  Julie  Gazaille. 

Le  12  août,  1848,  Jodoin  obtient  jugement  pour  ce  montant 
contre  Larivée,  Dufresne  et  sa  femme  ;  et  le  10  avril,  1861, 
il  intente  une  action  hypothécaire  contre  Laflamme  et  sa 
femme,  donataires  de  l'immeuble  hypothéqué  comme  susdit 
par  Dufresne  et  sa  femme. 

Sur  cette  demande,  Julie  Gazaille,  assistée  de  son  mari, 
intervient,  prend  le  fait  et  cause  des  défendeurs,  et  conteste 
la  demande  de  Jodoin,  alléguant  que  cet  immeuble  lui  est 
propre  ;  que  sur  sentence  en  séparation  de  biens  par  elle 
obtenu  le  2  avril  1850,  postérieurement  au  cautionnement 
susdit,  elle  a  renoncé  à  la  communauté  ;  ^^  qu'ayant  renoncé 
^^  à  la  dite  communauté,  l'obligation  par  elle  contractée  par  le 
'^  dit  cautionnement  se  trouve  éteinte  et  anéantie  quant  à 
"  elle,  ainsi  que  l'hypothèque  stipulée  dans  le  dit  acte  de 
^'  cautionnement  sur  le  dit   immeuble  • Qu'elle  était 
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<<  également  par  sa  dite  lenonciatioi^  d^ch^ig^  de  l'eiE^  df 
<^  jugement  rendu  eonde  elle  dua^t  l'existence  de  la  dite 

*^  commmiauté et  qu'en  supposant  que  le  dit  acte  de 

'^  cautionnement  et  le  dit  jugement  ne  seraient  pas  nuls  de 
*^  plein  droit  par  l'isi&t  .de  ia  dit^  rencmoi^oji  àlacommu. 
**  nauté,  elle  a:urait  droit  de  demander  d'en  être  relevée."  Elle 
concluait  '^  à  ce  que  le  dit  acte  de  cautionnement  et  le  dit 
^^  jugement  fussent  déclarés  nuls  et  de  nul  effet  quant  à  elle, 
*^  l'Intervenante  ;  qu'elle  fût  déchargée  de  toute  obligatioa 
^^  par  elle  contractée  en  vertu  du  dit  acte  de  cautiozmemeniet 
"  de  la  condamnation  prononcée  contre  elle  par  le  dit  juge- 
'^  ment,  et  la  dite  terre  déchargée  de  l'hypothèque  qui  aurait 
*^  pu  résulter  du  dit  acte  de  ^cctutionnement  et  du  dit  juge- 
^  ment,  et  enfin  que  l'action  du  Demandeur  iut  déboutée 
"aveo  dépens-^ 

Le  jugement  de  la  Cour  Supérieure  rendu  le  1^  Octobre, 
1852,  donna  gain  de  cause  au;L  Intimés,  et  est  motivé  comme 
suit  : 

^^The  Court  doth  maintain  the  said  Intervention,  and  copsi- 
<<  dering  that  the  intervening  parties  have  established  by 
^^  evidence  the  material  allegations  of  the  exception  by  them 
*^  in  the  said  cause  pleaded,  and  that  the  said  Marie  Julie 
*^  Gazaille  dite  St  Grermain,  one  of  the  intervening  parties,  by 
^^  the  obligation  in  the  Plaintiff's  declaration  mentioned^ 
^'  whereby  she  became  «urety  conjointly  with  her  s^d  hus- 
**  band,  by  law  could  only  bind  and  oblige  ^herself  as  coor 
^^  mune  en  biens  with  the  said  Jean  Baptiste  Dufipe^ne,  heithus- 
^'  band,  and  thatsince  the  execution  of  the  said  obligation,  and 
^'  of  the  judgment  thereupon  rendered  ^^Biai^st  the  said  inter- 
<«  vening  parties  in  the  ^aid  declamtion  mentioned,  the  said 
^^  Marie  JuUe  GozaiUe  dite  St.  Gennain  batb  obtained  a 
^^  judgment  ol  sfforotion  de:bims  from  her  siMdhwaband,  «jid 
"  hath  renounced  tfae  commma^  de  biens  .which  .«ujb»9isted 
"  between  tfaem»  and  it  )uah  been  estabUabed,  99^  «MH^wa  Ihat 
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^^  d»  lot  of  land  afid  piexhisei»  hypdthebafed  by  the  said  kler- 
^  y«nù^  pàrtiees  and  descHbed  in  the  PlaintilTs  deolaratkn, 
*^  was  and  is  a  propre  <Â  the  said  Mûrie  Jtilie  'Gafisaille  ditç 
^^  St  Ckïnnain  ;  and  considering  âiàt  by  ïeason  of  ihe  pie- 
^'  mises,  and  by  law,  the  said  Marie  Jtdie  Gazaille  dite  St. 
^^  Gennain  hath  become  freed  and  discharged  from  all  liabi- 
'*  lity  to  pay  ahy  éum  tmder  the  said  obligation,  or  of  the 
**  judgment  tendered  thereupon,  and  that  -^he  Plaintiff  bath  no 
"  right  of  hypothecation  upon  tiie  said  land  and  premises, 
^'  miedntaining  the  said  exceptions,  doth  dismiss  the  said 
"  action  with  costs  in  favor  of  the  intervening  parties." 

Jodoin  appela  de  cette  sentence,  prétendant  que  par  la  SSe 
clause  de  l'ordonnance  de  la  4e  Vic.  c.  âO,  la  nullité  qui  y 
est  établie  n'est  que  relative  aux  engagements  «ontractés  par 
une  femme  mariée  dans  le  but  de  cautionner  la  dette  de  son 
mari,  et  que  le  motif  du  législateur  en  faisant  cette  disposi- 
tion était  d'éteindre,  en  fkVeur  de  la  femme,  l'hypothèque  qui 
résultait  de  ces  cautimmem^its  ;  que  cette  clause  ne  peut 
s'étendre  aux  cautionnements  de  la  femme  envers  un  tiers.  (1) 

L'Intimée  soutenait  an  contraire  que  toute  obligation 
consentie  par  la  femme  avec  son  mari  pour  un  tiers,  est 
plutôt  pour  sûreté  de  l'obligatioii  du  mari  que  de  ceUe  du 
tiers  ;  qu'en  supposant  même  qu'il  en  serait  autrement,  la 
femme  n'en  serait  pas  moins  libérée  par  sa  renonciation  à  la 
eommunàuté  d'après  la  lettre  et  l'esprit  de  l'ordonnance,  dont 
le  but  était  par  là  de  soustraire  la  femme  aux  obsessions  du 
mari  et  de  protéger  les  dlt>its  que  l'ordonnance  lui  laissait.  (2) 

[1]  AatoritéscîtéMpu  TAppeUnt  : — BtMuet,  Oioitede  Justice,  eh.  31,  p.  996, 
Alt.  96  :— 1  Boarjon,  e<Miimimaiit6,  p'  661,  No.  41,  Note  r^^l  Dupleine,  p.  417  :— 
9Tioploi]g,  Contrat  de  Maria^,  pp*  311  à  3T8,  Nôe.  lOÛ  à  1049  i-^JM^in- 
cooit.  Notes  sur  la  page  93  :— 14  Danamm,  Na  948^ 

ÔQr  rimêfprétatîon  deia  dâtrse  enqaestum  : 

1  Solon.  NulUtés,  p.  13,  V.  25,  3e  règle:— Ibid.  p.  38,  V.  67  .^1  I>omat  lÈdît. 
Ui  8o.1  p.  90,  No.  15t— I  BI«ickstoDe,p.l0,  Noi  S9.  E<filiMi  de  Gl^. 

(2)  Autorités  de  Tlntimée  ^— Pothier;  Communauté,  Nos.  799  739  :— Troplopff. 
-Contiatiae  Màtt&ge,Nbs.  t049et  suIt.  :-Metlln.  Itopext.  tbo.  lufecnp.  «rp^we) 
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Le  12  Mars,  185S,  la  Cour  du  Banc  de  la  Reine  jugea 
comme  suit  :  ^^  Considering  that  the  obligation  of  the  said 
"  Marie  Julie  Gazeille,  wife  of  the  said  Jean  Baptiste  Du- 
^^  firesne,  as  surety,  jointly  with  her  husband  of  Denis  Larivée, 
^^  dated  the  15th  Aug.  1844,  was  made  and  entered  into  in 
^^  violation  of  the  provisions  contained  in  the  S6th  Section  of 
"  the  Registry  Ordinance  of  the  4th  Vict.  ch.  SO  ;  and  con- 
^'  sidering  therefore,  that  this  hypothecary  action  of  the  said 
'^  Jean  Baptiste  Jodoin,  against  the  said  Jean  Baptiste  La- 
''  flamme  and  Lucia  Dufresne,  his  wife,  was  and  is  without 
"  legal  foundation*  ;  and  considering,  therefore,  that  in  the 
"  rendering  of  the  judgment  of  the  Court  below,  there  is  no 
*'  error, — it  is  by  the  Court  now  here  adjudged  that  the  judg- 
**  ment  appealed  fipom  be,  and  the  same  is  hereby,  afliraied 
"  with  costs." 

Drummond,  Loranoer  et  Dunlop,  pour  l'Appelant. 
Chkrrier,  DpRioN  et  Dorion,  pour  PIntimé. 


COUR  SUPERIEURE.— QUEBEC. 

Présents  :  Bowen,  Juge  en  Chef,  Duval,  Juge. 

No.  1710  C  Exporte  Mailloux, 

de       ^  et  ^ 

1853.     f  Divers  Opposants. 


Jugé  :— Gtne  la  6e  V.  e.  15,  •.  3,  qui 
exempte  les  droite  eeifneuriaaz  de  la 
fonnalité  de  ^enregistrement,  ne  s'ap- 
plique pas  aux  intérêts  dus  sur  iceox,  en 
▼ertu  œune  conTention  spéciale  subsé- 
quente. 


Held  :^That  the  Gtà  V.  c.  15,  s.  3, 

which  exempts  seigniorial  rights  from 
registration,  does  not  apply  to  interests 
accrued  thereon  by  Tirtue  of  a  special 
subsequent  coTenanC 


Jugement  le  7  Mars,  1863. 

Il  s'agissait  de  distribuer  en  cette  cause  le  prix  d'un 
immeuble  entre  des  créanciers  hypothécaires.  Naime,  un 
Opposant,  réclamait'comme  seigneur,  une  somme  de  cinq 
livres  courant  pour  arrérages  de  cens  et  rentes,  avec  en  outre 
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£3,  pour  10  années  d'intérêt,  qne  son  censitaire  s'était  obligé 
de  lui  payer  par  acte  authentique  ;  et  il  était  colloque  par  le 
projet  de  distribution  pour  son  principal  et  pour  les  intérêts. 
Sinum,  un  créancier  hypothécaire,  dont  la  créance  était  due- 
ment  enregistrée,  contesta  le  projet  de  distribution  sur  le 
principe  que  le  seigneur,  n'ayant  pas  enregistré  l'obligation 
au  moyen  de  laquelle  ces  intérêts  lui  étaient  promis,  ne  pou- 
vait le  primer.  11  prétendait  qu'il  n'y  avait  que  les  droits 
purement  seigneuriaux,  résultant  de  la  loi  ou  du  contrat 
originaire  de  concession,  qui  étaient  exempts  de  la  formalité 
de  l'inscriprion,  et  non  des  intérêts  dus  en  vertu  d'une  stipu- 
lation subséquente,  et  qui  ne  sont  pas  en  eux-mêmes  de 
l'essence  du  droit  du  seigneur. 

L'Opposant  Naime  prétendait  qu'aux  termes  de  la  6  V.  c. 
15,  s.  2,  tous  droits  seigneuriaux  quelconques  étaient  exempts 
de  la  formalité  de  l'inscription,  et  que  conséquemment  les 
intérêts  d'arrérages  de  rentes  seigneuriales,  tombaient  dans 
cette  classe  en  tant  qu'accessoires.  (1) 

Per  curiam.  La  Cour  ne  considère  pas  ces  intérêts 
comme  faisant  partie  des  droits  seigneuriaux  que  la  loi 
exempte  de  la  formalité  de  l'enregistrement  ;  ils  sont  dus  en 
vertu  d'une  convention  qui  n'a  en  soi  rien  de  seigneurial,  et 
conséquemment  ils  doivent  être  assimilés  aux  autres  créances 
purement  conventionnelles. 

La  collocation  de  l'Opposant  Naime,  quant  aux  intérêts,  est 
en  conséquence  mise  de  côté,  par  défaut  d'enregistrement. 

Lklievrs  et  Angsrs,  pour  Naime. 
Casault  et  Lanolois,  pour  Simon. 


(l)  6.  V.  c.  15.  "  Pourvu  tobjoon,  etquil  toit  ttotué,  qu'il  ne  fcra  pts  n6cM- 
stire  d'enrej^istrer  aucun  Bominaire  de  sarréragei  de  cens  et  rentes,  ou  lots  et  ventes 
dus  au  seigneur  ou  propriétaire  du  fonds,  ou  pour  la  conservation  du  retrait  eon- 
ventionel,  ou  tous  autres  droits  seigneuriaux,  servitudes,  réserves,  droits  ou  rede- 
vances, légaux  ou  conventionnels,  et  teUe  partie  de  la  dite  ordonnance,  (4  Y.  c.  30,) 
qui  roQuioft  tel  enzezistrement.  est  par  le  urésent  ranDelée." 


13 


194 


SUPERIOR  COURT-QUEBEC. 

Before  Bowxn,  C.  J.,  Dutal  and  Mebscdith»  Justices. 

No.  IWnTuTu, PUdfitig. 

of         >                                  vs. 
1862.       )  Martin, DefendmA. 


Held  I— That  a  V/nt  of  Summons 
addrewed  to  any  of  the  Bailiffs  rtM- 
ingïn  K  District,  will  be  good,  if  it  was 
•erred  by  a  Bailiff  duly  appointed  for 
■neh  District 


Jugé  :— an'nn  bref,  (ysrii)  de  som- 
mation adressa  à  aucun  dce|  UoÎMien 
rendant  dans  un  District,  est  nlibls, 
s'il  est  siffniiié  par  un  Huissier  nonu&é 
pour  tel  District 


Judgment  lenderedthe  19th  April,  1853. 

In  this  action,  the  Writ  of  Summons  ad  respondendum  was 
adressed  to  any  of  the  Bailiffs  of  the  Superior  Court,  Rsspnio 
in  the  District  of  Quebec,  instead  of  being  adressed  to  any 
one  of  the  Bailiffs,  appointed  for  the  District  of  Quebec, 

The  Defendant  pleaded  this  irregularity  by  special  demur- 
rer as  follows  : 

"  The  said  Defendant  further  saith  that  the  said  Writ  of 
Summons  ad  respondendum  is,  to  all  intents  and  purposes, 
illegal,  null  and  void,  inasmuch  as  the  same  hath  been,  and 
is,  improperly,  irregularly  and  illegally  directed  to  all  and 
every  the  Bailiffs  of  the  Superior  Court  for  Lower-Canada, 
HXsiDiNO  IN  THK  DISTRICT  OF  QuEBSc,  whcreas  the  said 
Writ  of  Summons  ad  respondendum  should  have  been  directed 
to  any  of  the  Bailiffs  of  the  said  Court,  appointed  for  the  Dis- 
trict aforesaid,  being  the  District  in  which  the  said  Writ  of 
Summons  hath  issued,  as  required  by  the  twentieth  section 
of  the  Provincial  Statute,  passed  in  the  twelfth  year  of  Her 
present  Majesty's  Reign,  Chapter  thirty-eight,  wherein  and 
whereby  it  is,  amongst  other  provisions  enacted,''  that 
"  all  Writs  of  Summons  issuing  out  of  the  Superior  Court, 
"  except  Writs  of  Capias  ad  respondendum^  saisie^arrét^  before 
"  Judgment,  saisie-gagerie  or  saisie  revendication^  shall  be 
♦*  directed  to  and  executed  and  returned  by  any  of  the  Bailiffs 
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''  of  the  said  Court  appointed  for  the  District  in  t^hich  the 
"  Writ  shall  issue,  any  law  or  custom  to  the  contrary  not- 
"  withstanding." 

'^  And  the  said  Defendant  further  saith  that  there  hath  never 
been  filed,  and  there  is  not  of  record  in  this  cause,  any  affidavit 
or  certificate  of,  from  or  by  any  Bailiff,  whatever  shewing  or 
establishing  either  that  the  said  Writ  of  Summons  ad  respon^ 
dendum  in  this  cause  issued,  and  the  declaration  in  this  cause 
filed,  or  either-  of  them,  ever  were  served  upon  the  said 
Defendant,  upon  or  since  the  eleventh  day  of  the  month  of 
January  last  past,  the  date  upon  which  the  said  Writ  of 
Summons  ad  respondendum  issued  from  the  Office  of  the 
Prothonotaiy  of  this  Court,  and  bears  date — or  that  the  said 
Writ  of  Summons  and  Declaration,  or  either  of  them,  ever 
were  served  upon  the  said  Defendant  by  any  Bailiff  appointed 
for,  residing  in  or  having  any  right  or  authority  to  serve  any 
Writs,  orders  and  process  of  this  Court  within  the  limits  of 
the  said  District  of  Quebec." 

The  Plaintiff,  in  answer  to  this  plea,  contended  that 
amongst  the  persons  to  whom  the  Writ  was  adressed,  were 
comprised  the  Bailiffs  appointed  for  the  District  of  Quebec, 
who  could  serve  the  same,  and  that  inasmuch  as  de  facto  the 
Writ  had  been  served  by  such  a  Bailiff,  the  Court  were 
bound  to  know  their  own  officer. 

Upon   this    ground,    the    Court    dismissed  the  special 
demurrer. 
Lelietre  and  Anoebs,  for  Plaintiff. 
Smith  and  Skcrktan,  for  Defendant. 
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COUR  SUPERIEURE.--MONTREAL. 
Présents  :  Dat,  Smith  et  Vanfjblson,  Juges. 

SThxberos Demandeur. 
vs. 
ViLBON Défendeur. 


Jugé  : — Qu'en  ce  pars  les  dîmes  ne 
s^uréragent  pas  ;  que  l'action  pour  les 
réclamer  est  annale  ;  et  que  le  parois* 
sien  n'est  pas  obligé  d'offrir  de  jus- 
tifier par  serment  qu'il  les  a  payées. 


Held:~That  in  Canada,  tithes  do 
not  run  in  arrears  ;  that  the  action 
claiming  such  tithes  is  subject  to  the 
prescription  of  a  year  ;  and  thatapartj 
from  whom  they  are  claimed  is  not 
held  to  tender  his  oath  that  he  has  pud 
them. 


Jugement  rendu  le  lô  Décembre,  1852. 

La  demande  était  portée  en  la  Cour  de  Circuit  de  Terre- 
bonne,  le  27  février,  1851,  pour  la  somme  de  £10,  réclamée 
parle  Demandeur  du  Défendeur,  pour  valeur  de  la  dîme  des 
grains  récoltés  par  ce  dernier  pendant  les  années  1846  et  1847, 
sur  une  terre  située  en  l'Isle  Jésus,  desservie  alors  de  Tene- 
bonne  dont  le  Demandeur  était  curé,  les  dites  dîmes  payables 
à  Pâques  de  chaque  année,  suivant  la  récolte,  si  mieux  n'ai- 
mait le  Défendeur  déclarer  sous  serment  la  quantité  des  grains 
par  lui  récoltés  et  sujets  à  dîme  pendant  les  dites  années  et 
payer  icelle  dîme  avec  dépens. 

Sur  évocation  admise  le  6  mai,  1851,  après  contestation, 
le  Défendeur  plaida  par  exception  "  que  le  Demandeur  est 
"  non  recevable  à  demander  et  réclamer  la  dîme  des  grains 
"  prétendus  avoir  été  récoltés  par  le  Défendeur  en  cette  cause 
^^  pendant  les  années  1846  et  1847,  et  que  le  dit  Deman- 
"  deur  prétend  être  échue  à  Pâques,  suivant  la  récolte  des 
"  dits  grains,  attendu  que  la  dîme  en  ce  pays  ne  s'arrérage 
"  pas,  et  que  Paction  pour  la  réclamer  est  annale." 

"  Qu'il  s'est  écoulé  plus  d'une  année  depuis  Pâques  1847, 
*^  sans  que  le  dit  Demandeur  ait  intenté  aucune  action  en 
"  paiement  de  la  dîme  qu'il  dit  être  due  le  dit  jour,  (Pâques 
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'^  1847)  et  qu'il  est  non  lecevable  à  en  demander  le  paiement 
^*  pax  la  présente  action." 

^^  Que  les  arrérages  que  le  Demandeur  prétend  lui  être  dus 
^^  pour  les  années  1848  et  1847  sont  prescrits  en  loi  ;  et  que 
"  le  dit  Défendeur  a  droit  d'opposer  comme  fin  de  non  rece- 
"  voir  à  la  dite  action  la  dite  prescription,  qu'il  (le  dit  Défen- 
"  deur)  invoque  parles  présentes." 

**  Qu'en  conséquence  de  ce  que  dessus  le  Demandeur  doit 
"  être  déclaré  non  recevable  en  la  présente  action." 

Conclusion  au  renvoi. 

Le  Demandeur  répondit  que  cette  exception  était  mal 
fondée  en  droit,  et  ne  pouvait  être  maintenue  pour  les  raisons 
déduites  en  sa  réponse,  comme  suit  : 

"1.  Parceque  les  dîmes  ne  se  prescrivent  pas  par  le  laps 
"  d'une  année  non  plus  que  les  arrérages  d'icelles,  et  que  la 
**  prescription  annale  plaidée  par  le  Défendeur  ne  peut  pas 
"  s'appliquer  à  la  demande  en  cette  cause." 

"  2.  Parcequ'en  supposant  que  les  arrérages  de  dîmes  ré- 
^^  clamés  par  le  Demandeur  soient  sujets  à  la  prescription 
^'  annale,  ce  qui  est  nié,  le  plaidoyer  de  prescription  fait  par 
"  le  Défendeur  devrait  être  accompagné  de  l'allégué  de 
"  paientient,  et  de  l'of&e  du  serment  pour  justifier  du  dit  paie- 
"  ment,  ce  que  le  Défendeur  n'a  pas  fait." 

"  S.  Enfin,  parceque  la  dite  exception  n'est  fondée  sur  au- 
"  cune  loi  en  ce  pays  et  est  tout-à-fait  dénuée  de  fondement." 

Les  parties  ayant  été  entendues  en  droit,  le  Défendeur 
obtint  le  jugement  qui  suit  : 

"  La  Cour  après  avoir  entendu  les  parties  par  leurs  avo- 
^^  cats  sur  l'exception  de  prescription  plaidée  en  premier 
"  lieu  par  le  Défendeur  en  cette  cause,  examiné  la  procédure 
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"  et  avoir  délibéré  ;  considérant  qu'en  ce  pays  la  dîme  ne 
*'  s'arrérage  pas,  et  que  l'action  pour  la  réclamer  est  annale, 
"  et  de  plus  considérant  que  le  Défendeur  n'est  pas  obligé 
*'  d'offrir  de  justifier  par  serment  qu'il  a  payé  les  arrérages 
**  demandés  en  cette  cause,  déboute  la  dite  réponse  en  droit 
"  avec  dépens. 

Yanfslson,  juge,  dissentiente. 

Vanfejlson,  Juge  :  La  présente  action  a  été  intentée  à  la 
Cour  du  circuit  de  Terrebonne,  par  le  curé  de  la  paroisse 
contre  son  paroissien,  pour  obtenir  de  lui  le  paiement  de  la 
dîme  à  lui  due  pour  les  années  1846  et  1847,  sur  les  grains 
récoltés  par  le  Défendeur  sur  l'héritage  désigné  dans  la 
déclaration. 

Le  Défendeur  ayant  évoqué  la  cause  devant  ce  tribunal, 
et  l'évocation  ayant  été  admise,  le  Défendeur  a  plaidé  plu- 
sieurs exceptions  à  l'encontre  de  la  demande,  et  notamment 
la  prescription  annale,  telle  qu'admise  sous  l'ancien  régime 
en  France,  soutenant  qu'en  droit  l'action  pour  la  perception 
de  dîmes  est  annale,  et  que  la  demande  n'ayant  pas  été 
formée  dans  l'année  de  son  échéance,  le  Demandeur  était 
non  recevable  dans  les  conclusions  de  sa  déclaration  ;  sur 
cette  contestation  ainsi  élevée  par  les  parties,  elles  ont  été 
entendues  en  droit,  et  la  Cour  est  appelée  à  statuer  si  la  pres- 
cription annale  admise  en  France,  est  ou  peut  être  considérée 
comme  la  jurisprudence  en  Canada,  vu  les  changements  im- 
portants qui  se  sont  opérés  en  vertu  des  loix  coloniales  pro- 
mulguées en  ce  pays,  après  l'édit  de  création  du  conseil 
supérieur  de  1663. 

Il  était,  de  maxime  admise  en  France,  que  les  arrérages 
de  la  dîme  se  prescrivent  et  même  que  le  décimateur  ne 
peut  demander  au  possesseur  que  la  dernière  année.  (1) 

(1)6  Repertoire  de  Goyot  vbo.  Dixme,  p,  236  :^N.  P.  vbo.  Biaaooe,  p.  &10, 
N.  5  :-*3  Ane.  Peoizart  vbo.  Dixme,  p.  124,  N.  S9. 
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La  jorisprodence  en  France  soutient  cette  maxime,  et  l'on 
peut  Pappuyer  paj  plusieurs  arrêts  et  notamment  de  celui  rap- 
porté par  le  commentateur  de  M.  Louet,  du  5  Mars,  163S. 
Lettre  D.  No.  9,  d'un  second  arrêt  rapporté  au  1er  vol.  du 
Journal  du  Palais,  page  322,  en  date  du  13  décembre,  1672, 
d'un  troisième  arrêt  rendu  au  Parlement  de  Paris  de  l'année 
1708,  qui  parait  avoir  plus  particulièrement  réglé  la  jurispru- 
dence sur  ce  point,  et  sur  lequel  la  plupart  des  auteurs 
s'appuyent  plus  particulièrement  pour  soutenir  la  doctrine  ou 
maxime  sur  laquelle  ils  se  fondent  pour  limiter  la  durée  de 
l'action  à  une  année  seulement.  Il  est  bien  établi  de  nos  jours, 
et*  la  question  ne  peut  être  révoquée  en  doute,  que  le  droit  du 
pasteur  d'exiger  la  dîme  de  ses  paroissiens  découle  de  la 
Loi  de  l'Homme  et  non  du  Droit  Divin,  que  ces  lois  se 
trouvent  parmi  les  ordonnances  des  Rois  de  Fjance,  à  remon- 
ter au  capitulaire  de  Charlemagne  à  venir  à  l'ordonnance  de 
Blois  de  1 579,  et  que  dans  aucune  de  ces  ordonnances  trouvent- 
on  la  limitation  d'action  suivant  cette  prétendue  maxime 
admise  par  les  écrivains,  et  soutenue  de  ces  quelques  arrêts  ; 
or  à  défaut  d'aucune  loi  positive,  il  paraîtrait  plus  juste  et 
plus  raisonnable  que  cette  action,  qui  est  purementpersonnelle 
contre  le  paroissien,  fut  réglée  par  le  Droit  Commun,  tou- 
chant la  prescription  des  actions  en  général.  Je  considère 
cette  proposition  d'autant  mieux  fondée,  que  la  loi  en  Cana- 
da, quant  à  la  perception  de  la  dîme,  est  fondée  sur  des  loix 
promulguées  dans  laCcdonie,  essentiellement  différentes  dans 
leurs  dispositions  et  dans  leur  opération,  des  anciennes  lois 
de  la  France  ;  par  les  anciennes  ordonnances,  et  les  usages 
des  lieux,  la  dîme  a  varié  depuis  le  dixième  jusqu'au 
treizième,  quant  à  sa  quotité,  quant  aux  choses  sur  lesquelles 
elle  était  exigible,  soit  qu'elle  fut  prélevée  sur  les  ani- 
maux, les  fruits  ou  les  grains  ainsi  que  réglé  par  l'usage 
des  lieux  -;  enfin,  en  France  la  dtme  était  quérabkj  si  bien 
qae  le  curé  ou  son  fermier  allait  la  percevoir  sur  les  lieux 
lonque  les  aimonces  usitées  étaient  publiées  dans  la  paroisse, 
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soit  au  prône  ou  autrement,  et  comme  le  paroissien  était 
dans  l'obligation  d'attendre  lé  curé  ou  son  préposé,  sans 
pouvoir  rien  enlever,  il  résultait  de  cet  état  de  choses  qu'il 
fallait  que  chaque  partie  exerçât  son  droit  sous  un  court  délai, 
ce  qui  peut  avoir  été  la  raison,  pour  laquelle  en  France,  la 
prescription  annale  a  été  admise,  mais  en  est-il  de  même  en 
Canada  ?  Non.  Dans  ce  pays,  le  curé  ne  perçoit  la  dîme  que 
des  grains  seulement,  il  n'en  reçoit  pas  sur  les  animaux  ni  sur 
les  fruits  de  la  terre  généralement,  d'après  le  règlement  du  4 
^septembre  1667,  confirmé  par  édit  du  Roi  de  France  donné 
à  St.  Germain  en  Laye,  au  mois  de  mai,  1679,  et  par  l'arrêt 
du  conseil  supérieur  de  Québec,  de  1705,  où  il  est  dit  £t 
déclaré,  que  par  le  règlement  de  1667,  il  fut  arrêté  que  les 
dîmes  seraient  portables  en  Canada  et  non  quérables,  qu'elles 
ne  se  paieraient  que  des  grains,  seulement,  à  raison  du 
vingt-sixième  minot,  en  considération  de  ce  que  les  habitants 
seraient  tenus  de  l'engranger,  battre,  vanner  et  porter  au 
presbytère.  L'arrêt  de  1705  confirme  celui  de  1667,  et  fait 
défense  aux  curés  d'exiger  davantage.  Cette  difference 
quant  à  la  perception  des  dîmes  sur  les  lieux,  la  réduction 
faite  en  faveur  du  paroissien,  les  choses  seulement  sur  les- 
quelles le  curé  peut  maintenant  exiger  la  dîme,  et  l'obligation 
où  est  le  paroissien  de  la  porter  au  presbytère,  présentant 
absolument  un  nouvel  état  de  chose,  me  font  croire  et  dire  que 
cette  courte  prescription,  qui  parait  avoir  été  introduite  ou 
tolérée  en  France,  n'est  nullement  applicable  aux  droits  des 
parties  en  Canada.  En  examinant  la  présente  question,  il 
ne  m'est  pas  échappé  d'examiner  et  de  prendre  en  considéra- 
tion quelques  décisions  isolées  qui  se  sont  présentées  dans 
le  district  de  Montréal,  toucliant  la  matière  dont  est  question 
dans  le  cas  actuel,  elles  sont  au  nombre  de  trois  : 

La  première  est  rapportée  fort  au  long  dans  le  Se  vol.  de  la 
Bévue  de  Jurisprudence,  p.  73,  et  suivantes,. dans  une  cause 
décidée  en  16Sâ,  par  feu  son  honneur  le  Juge  Pyke,  Juge  de 
la  ci-devant  Cour  du  Banc  du  Roi,  dans  une  cause  de  Bicm* 
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chette  vs.  Martin,  dans  laquelle  il  passe  en  revue  la  maxime 
reçue  en  France  au  sujet  de  la  perception  de  la  dîme  et  les 
arrêts  rendus  en  conséquence,  fait  observer  les  changements 
importants  opérés  dans  ce  pays,  au  moyen  des  arrêts  du  Roi 
de  France  rendus  pour  la  Colonie  ;  après  quoi,  il  décide  contre 
la  prescription  annale.  La  seconde  en  est  une  rendue  au 
Circuit  de  Terrebonne  en  1849  par  un  des  membres  de  ce 
tribunal,  M.  le  Juge  Mondelet,  dans  une  cause  de  Brunet  et 
Desjardins,  où  le  savant  Juge,  d'après  un  raisonnement  des 
plus  logique,  fondé  sur  les  changements  opérés  en  vertu  du 
Droit  Colonial,  se  range  du  même  côté  que  feu  son  hon- 
neur le  Juge  Pyke,  pour  répudier  la  prescription  annale.  (1) 

La  troisième  et  dernière  décision  en  est  une  qui  n'a  jamais 
été  rapportée  ni  publiée,  et  dont  les  motifs  ne  sont  pas  bien 
connus,  c'est  un  jugement  rendu  par  le  tribunal  au  complet  de 
la  ci-devant  Cour  du  Banc  de  la  Reine  de  ce  District,  le  5 
février,  1844,  dans  lacause  de  Boucher  vs.  Sénéchal  ;  son  Hon- 
neur feu  le  Juge-en-Chef  Vallierks  présidait  la  Cour  assisté 
des  Honorables  Juges  Rolland,  Gals  et  Dat.  Dans  cette 
cause  la  Cour  a  décidé  à  l'unanimité  en  faveur  du  principe 
opposé,  c'est-à-dire  que  la  prescription  annale  avait  lieu  en 
Canada,  et  en  conséquence  l'action  intentée  par  les  héritiers 
du  curé  a  été  renvoyée,  vu  qu'il  y  avait  plus  d'un  an  que  la 
dîme  en  question  était  due  :  si  d'autres  cas  se  sont  présentés 
Us  ne  sont  pas  parvenus  à  ma  connaissance  :  en  énonçant 
donc  mon  opinion  dans  le  cas  actuel,  j'ai  cru  devoir  adopter  les 
décisions  de  1833  et  1849,  quoiqu'émanant  de  Jurisdictions 
Inférieures,  au  lieu  de  la  décision  solennelle  de  la  Cour 
du  Banc  de  la  Reine  de  1844. 

Quoique  tous  les  juges  qui  ont  opiné  sur  cette  «juestion 
aient  tous  la  réputation  de  savants  jurisconsultes,  et  quoi- 
que la  décision  rendue  par  la  Cour  du  Banc  de  la  Reine 
soit  surtout  digne  de  respect,  néanmoins    je  n'hésite  pas 

(1)  Cette  cause  est  rapportée  tuprà  p.  81. 
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à  opter  entre  ces  décisions,  et  à  adopter  pour  principe  celui 
consacré  dans  les  décisions  de  1833  et  1849,  et  de  soutenir 
avec  confiance  que  d'après  les  changements  opérés  en  Ca- 
nada, par  les  arrêts  ci-devant  rapportés,  la  prescription 
annale  ne  peut  valoir  au  préjudice  du  curé.  Considérant 
donc  que  paj  Pairèt  du  Conseil  Supérieur  de  Québec,  du  18 
novembre,  1705,  confirmant  le  règlement  du  14  septembie, 
1667,  le  détempteur  d'héritage,  assujéti  au  payement  de  la 
dîme,  a  obtenu  une  réduction  considérable  d'icelle,  vu  qu'il 
lui  faut  maintenant  l'engranger,  battre,  vanner  et  porter  an 
presbytère,  et  que  pour  cette  raison  il  n'y  a  pas  lieu  en  ce 
pays  d'appliquer  justement  le  principe  de  la  prescription 
invoquée  par  le  Défendeur,  'laquelle  avait  pour  cause  et 
raison  en  France,  l'obligation  onéreuse  à  laquelle  le  parois- 
sien était  assujéti  de  laisser  sur  le  champ  les  fruits  d'icelui, 
après  les  avoir  mis  en  gerbes,  sans  pouvoir  les  enlever  ou 
emporter  à  moins  qu'il  n'y  eut  laissé  pour  le  curé  telle  par- 
tie qui  était  due  pour  la  dîme  :  je  suis  d'opinion,  que 
l'exception  de  prescription  plaidée  par  le  Défendeur,  est 
malfondée,  et  qu'en  conséquence  elle  devrait  être  déboutée 
avec  dépens. 

Day,  Juge  :  L'opinion  exprimée  par  mon  savant  collègue 
a  développé  le  véritable  point  sur  lequel  roule  la  discussion 
en  cette  cause.  Tout  le  raisonnement  de  mon  savant 
confrère  est  basé  sur  la  prétention  que  la  prescription  annale 
était  fondée  sur  le  fait  qu'en  France  la  dîme  était  quérable 
et  non  portable.  Il  n'existe  aucune  différence  d'opinion  sur 
le  Banc  quant  à  la  maxime  reçue  en  France,  que  les  dîmes 
ne  s'arréragent  point.  (1)  Les  ouvrages  élémentaire^  donnent 
cette  doctrine  en  termes  exprès  et  comme  universellement 
reçue.  A  moins  donc  qu'on  ne  montre  que  cette  règle 
n'était  pas  reçue  partout,  ou  qu'il  n'y  avait  pas  en  France  de 
dîme  portable,  la  distinction  qu'on  veut  faire  ici  ne  peut  être 

(1)  Répert.  Guyot  vbo.  Dixme  p.  15  :— Nour.  Denizart  vbo.  Bixne,  p.  610, 
P.  10. 
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admise.  On  ne  peut  nier  que  dans  certaines  paroisses  en 
France,  les  dîmes  étaient  portables.  (Répert.  et  Denizart  hds 
citatis,)  Si  donc  il  y  avait  exception  à  la  règle  pour  ces  cas 
particuliers,  on  doit  la  trouver  quelque  part,  néanmoins  on 
ne  la  trouve  pas,  quoique  les  auteurs  qui  donnent  la  règle 
fassent  également  mention  des  exceptions  qu'elle  souffire. 
Denizart  donne  pour  raison  de  cette  maxime  que  les  dîmes 
ayant  été  établies  seulement  pour  la  nourriture  du  curé,  elles 
devenaient  inutUes,  s'il  avait  pu  vivre  quelques  années  sans 
elles.  Telle  est  également  l'explication  de  cette  règle  donnée 
par  Dumoulin.  Au  2e  Vol.  du  Diet,  de  Droit  canonique, 
vbo.  Dîmes,  on  trouve  cette  règle  établie,  avec  exception  pour 
le  cas  seulement  où  la  dîme  se  paie  par  abonnement.  Mais 
nous  avons  non-seulement  les  opinions  des  auteurs,  mais 
encore  les  décisions  des  Cours  sur  cette  question.  (1)  Aucun 
de  ces  arrêts  ne  s'appuie  sur  la  qualité  de  quérable  donnée 
à  la  dîme.  Quant  aux  changements  apportés  par  le  Conseil 
Supérieur  de  Québec,  ils  ont  seulement  rendu  la  dîme  por- 
table, après  avoir  été  battue  et  l'ont  réduite  du  treizième  au 
vingt-sixième  minot,  sur  les  grains  seulement.  Mais  ceci 
n'a  pas  eu  l'effet  de  changer  la  règle  générale.  Quant  à 
l'Ordonnance  de  Dupuis,  elle  ne  me  parait  d'aucun  poids. 
Les  Intendants  avaient  alors  la  police  dans  leurs  attributions 
et  jugeaient  souvent  en  conséquence.  Dans  ce  cas  les  parois- 
siens de  St.  Antoine  refusaient  de  payer  la  dîme  ;  l'Intendant 
décida  qu'ils  étaient  tenus  de  la  payer,  et  comme  ils  ne 
l'avaient  jamais  fait  jusqu'alors,  ils  furent  condamnés  à  la 
payer  pour  tout  le  temps  qu'Us  l'avaient  refusée.  La  question 
de  prescription  ne  fut  pas  élevée.  Dans  l'arrêt  de  1686  qu'on 
trouve  au  Code  des  Curés,  on  ne  trouve  aucune  règle.  D'où 
a-t-on  tirée  la  prescription  de  deux  ans  qui  y  est  mentionnée  ? 
Y-a-t-il  quelque  chose  pour  prouver  que  s'il  n'y  a  pasprescrip- 
tion  annale,  il  y  a  une  prescription  de  deux  ans  ?    Il  est  évi- 

(1)  Arrêt  de  1633,  Diet,  des  Arrêts  de  Brillon  vbo.  Bîxmes  :— Ibid  1672.  1 
Jonr&al  du  Palais,  p.  342  :-»Ibid  1708, 6  Journal  des  Audiences,  p.  183. 
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dent  que  dans  cette  cause  là  il  y  avait  quelque  point  particulier 
qu'on  ne  peut  découvrir  aujourd'hui.  Mais  on  sait  qa'en 
France  la  dîme  était  souvent  transportée  aux  laïcs.  C'était 
un  abus  dont  on  se  plaignait  fortement.  Il  est  admis  qae 
dans  ces  cas  on  s'écartait  de  la  règle  générale.  Mais  nulle 
part  on  ne  voit  que  les  décisions  distinguassent  entre  la  dîme 
portable  et  celle  qui  était  quérable.  Par  l'Ordonnance  de 
Blois,  le  paroissien  était  tenu  de  laisser  la  dîme  sur  le  champ 
et  c'était  au  curé  à  venir  la  chercher  après  qu'avis  kd  en 
avait  été  donné,  un  délai  lui  était  fixé  pour  ce  faire,  passé 
lequel  il  était  loisible  au  paroissien  de  mettre  ses  troupeaux 
dans  le  champ  et  la  perte  de  la  dîme  retombait  alors  snr  le 
curé.  L'action  n'était  accordée  que  lorsque  le  paroissien 
avait  engrangé  le  grain  de  la  dîme.  Pourquoi  alors  la  pres- 
cription annale,  lorsque  la  dîme  n'est  pas  perdue,  mais  qu'elle 
est  mise  en  sûreté,  et  quelle  différence  entre  ce  cas  et  celui 
où  elle  est  portable  ?  En  outre  la  dîme  se  payait  aussi  pour 
les  troupeaux,  et  cette  dîme  n'était  pas  de  nature  à  périr  par 
l'effet  des  saisons  ou  du  temps.  Pour  ces  raisons,  je  crois 
qu'on  doit  suivre  la  règle,  et  que  la  Cour,  sur  des  motifs 
purement  spéculatifs,  ne  peut  maintenir  la  dîme,  et  se  débar- 
rasser de  tous  ses  incidents.  Je  dois  cependant  mentionner 
une  autorité  entièrement  contraire  :  Dunod,  \bo.  Dîmes  p.  40, 
dit  que  la  prescription  ne  court  pas  lorsque  les  dîmes  sont 
abonnées  (payables  en  argent)  ou  portables,  mais  quoique 
l'autorité  de  Dunod  soit  très  respectable,  ceci  n'est  qu'une 
opinion  qui  ne  peut  balancer  les  jugements  et  les  autres 
autorités  que  j'ai  cités.  Il  y  a  eu  aussi  deux  jugements 
dans  le  district  de  Montréal,  l'un  à  la  Cour  de  Circuit  et 
l'autre  au  Terme  Inférieur  contre  la  prescription  annale,  mais 
dans  la  cause  de  Boucher  vs.  Sénéchal,  la  Cour  du  Banc 
de  la  Reine  pour  le  district  de  Montréal  a  adopté  notre  ma- 
nière d'envisager  cette  question  ;  après  mûre  considération, 
et  quand  même  la  question  serait  plus  douteuse  je  serais 
disposé  à  me  conformer  à  cette  décision.    La  réponse  en 
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dioit  à  l'exception  de  prescription  est  en  conséquence  ren- 
voyée  avec  dépens. 

Smith,  Juge  :  L'obligation  du  paroissien  est  de  payer  en 
nature  et  non  en  espèce,  on  ne  peut  l'obliger  à  conserver  en 
grange  les  fruits  de  la  dîme  pendant  29  ans,  et  comment 
peut-on  convertir  cette  obligation  de  payer  en  nature,  en 
paiement  en  espèce,  ça  ne  se  peut.  Le  cas  d'abonnement 
est  différent,  et  là  la  conversion  a  eu  lieu  et  la  prescription 
annale  ne  peut  être  opposée,  c'est  une  obligation  personnelle 
qui  dure  29  ans.  On  doit  observer  de  plus  que  dans  le  cas  de 
rente  viagère  en  nature,  il  n'y  a  pas  d'action  pour  argent 
jusqu'à  ce  que  le  débiteur  ait  été  mis  en  demeure. 

Ci-snit  le  jugement  : 

"  La  Cour  après  avoir  entendu  les  parties  par  leurs  avocats 
sur  l'exception  de  prescription  plaîdée  en  premier  lieu  par 
le  Défendeur  en  cette  cause,  examiné  la  procédure,  et  avoir 
délibéré,  considérant  qu'en  ce  pays  la  dîme  ne  s'arrérage  pas, 
et  que  l'action  pour  la  réclamer  est  annale,  et  de  plus,  considé- 
rant que  le  Défendeur  n'est  pas  obligé  d'offrir  et  justifier  par 
serment  qu'il  a  payé  les  arrérages  demandés  en  cette  cause, 
déboute  la  dite  réponse  en  droit  avec  dépens." 

PsLLiTTiSR  et  Papin,  ProcurcuTs  du  Demandeur. 
DsBleurt,  Procureur  du  Défendeur. 
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CHAMBRE  DES  JUGES.— QUÉBEC. 
Présents  :  Bowkn,  Jugeien-Chef,  et  Duval,  Juge.    ' 

No.    66  )  GiROux, RequéraU. 

de      >                                         vs. 
1858.    )  BiNKT, Défendeur. 


Jugé':  Qu'une  requête  libelléei  al- 
léguant (^u'un  Conseiller  Municipal  a 
été  admis  A  prendre  son  siège  comme 
tel,  et  a  été  ensuite  expulsé  sur  ime 
contestation  illégalement  décidée ,  et 
concluant  à  ce  ^u'il  soit  réinstallé  dans 
son  office  au  lieu  et  place  d'un  autre 
Conseiller  induement  admis  à  le  rem- 
placer, est  suffisante  en  droit 

Qu'en  vertu  de  la  10e  et  lie  Vict., 
c.  7,  sec.  33,  un  Conseil  Municipal  n'a 

rie  droit  de  déléguer  à  un  comité 
pouvoir  d'entendre  les  parties  dans 
une  contestation  d'élection,  et  que  la 
décision  rendue  en  pareil  cas  est 
nuUe.  (1) 


Held  :^That  a  petition  alleging  tbat 
a  Municipal  Councillor  has  been  allow- 
ed to  take  his  seat  as  such,  and  has 
subsequently  been  expelled  upon  a 
contestation  illegally  decided,  and  cod- 
eluding  that  he  be  reinstated  in  office 
in  the  place  and  stead  of  another  Coan- 
cillor  unduly  admitted  in  his  place,  if 
sufficient  in  law. 

That  under  the  10th  andllth  Vict, 
c.  7,  sec.  33,  a  Municipal  Council  has 
no  lif^ht  to  dele«;ate  to  a  committee  the 
power  of  hearing  witnesses  in  the  taw 
of  a  contested  election,  and  that  the  de- 
cision given  in  such  case  is  null. 


Jugement  rendu  le  26  avril,  18Ô3. 

Il  s'agissait  en  cette  cause  d'une  •  procédure  intentée  au 
moyen  d'une  requête  libellée  de  la  part  du  nommé  François 
Xavier  Giroux,  à  l'effet  de  le  faire  réintégrer  dans  l'office  de 
Conseiller  Municipal  du  conseil  du  comté  de  Québec,  au  lieu 
et  place  du  nommé  François  Binet,  induement  admis  à  cet 
office.  La  requête  libellée  alléguait  que  le  12  et  13  juillet, 
1852,  Giroux  et  Binet  étaient  tous  deux  candidats  à  l'Election 
Municipale  pour  la  paroisse  de  Beauport,  et  que  Giroux 
réunit  la  majorité  des  voix  et  prit  possession  de  son  office  ; 
que  le  24  juillet,  1852,  Binet  et  quelques  autres  contestèrent 
l'élection  de  Giroux,  et  demandèrent  un  scrutin  des  voix 
données  de  part  et  d'autre,  laqmelle  contestation  le  conseil 
renvoya  à  un  comité  spécial  pour  recevoir  la  preuve  ;  que 
les  pouvoirs  du  Conseil  étaient  de  faire  des  règlements  pour 
juger  les  contestations  d'élection,  sinon  qu'il  devait  les  juger 
lui-même,  et  que  n'ayant  pas  de  fait  passé  tels  règlements, 

(l)  Appel  est  interjeté  de  cette  décision. 
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il  n'avait  pn  référer  cette  contestation  à  un  comité  ainsi  qu'il 
l'avait  fait  par  sa  résolution,  dont  suivent  les  termes  :  ^^  Il 
"  est  résolu  qu'il  soit  nommé  un  comité  des  membres  du 
^<  Conseil  pour  prendre  en  considération  les  deux  élections 
'^  contestées  et  protestées,  à  l'exception  des  conseillers  in- 
'^téressés;"  que,  néanmoins,  le  26  juillet,  1852,  le  dit 
comité  avait  procédé  sur  cette  contestation  et  la  défense 
offerte  par  Giroux,  sousprotéty  et  ce  dans  une  auberge  en  la 
cité  de  Québec,  hors  des  limites  de  la  Municipalité  et  de  la 
jurisdiction  du  Conseil  ;  que  le  dit  comité  avait  limité  le 
nombre  des  témoins  à  six  de  chaque  côté  et  refusé  d'en 
entendre  d'autres  de  la  part  de  Giroux,  et  le  28  août,  1852, 
avait  fait  rapport,  saris  aucune  preuve^  que  Binet  était  le 
Conseiller  duement  élu,  et  que  l'élection  de  Giroux  était 
illégale,  et  que  le  13  septembre  le  conseil  avait  adopté  ce 
rapport,  expulsé  Giroux  et  admis  illégalement  Binet  à  l'office 
de  Conseiller.  La  requête  concluait  à  ce  que  le  dit  Giroux 
fut  déclaré  duement  élu  Conseiller  et  réintégré  dans  son 
office,  et  à  ce  que  Binet  en  fut  expulsé,  à  moins  qu'il  ne 
montrât  en  vertu  de  quelle  autorité  il  occupait  le  dit  office. 

A  cette  requête  Binet  opposa  d'abord  une  défense  en  droit, 
alléguant  que  la  requête  libellée  devait  être  renvoyée  pour 
les  raisons  suivantes  : — 

1.  *^  Parceque  quoique  le  Requérant  se  plaigne  de  ce  que  le 
comité  nonmié  par  le  Conseil  Municipal  de  la  Municipalité 
du  comté  de  Québec  ait  siégé  en  la  cité  de  Québec,  néan- 
moins le  Requérant  n'en  fait  pas  un  moyen  de  nullité  de  la 
décision^  à  laquelle  le  Conseil  en  est  venu  au  sujet  de  l'élec- 
tion, et  ne  demande  pas  que  les  honorables  juges  déclarent 
la  dite  décision  nulle  par  suite  de  cela." 

2.  "  Parceque  par  la  loi  10  et  11  Victoria,  Ch.  7,  Section 
33,  le  Conseil  Municipal  de  la  dite  Municipalité  avait  le 
droit  et  pouvoir  et  il  était  dans  ses  attributions  de  faire  des 
règles  et  règlements  ad  hoc  pour  juger  de  l'élection  contestée 
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du  dit  François  Xavier  Giroux,  et  notamment  de  nommer  un 
comité  pour  s'enquérir  des  chefs  de  la  contestation  de  la  dite 
élection." 

3.  ^^  Parceque  par  sa  requête  libellée  filée  en  cette  cause,  le 
Requérant  allègue  que  tel  règlement  ad  hoc  b.  été  fait,  savoir, 
celui  qui  établit  un  comité  pour  s'enquérir  des  chefs  de  la 
contestation  susdite." 

4.  "  Parceque  ce  comité  avait  le  droit  de  se  transporter  là 
oil  il  voulait,  et  hors  des  limites  de  la  jurisdiction,  pour 
entendre  les  témoins  fournis  de  la  part  du  dit  Requérant  et 
du  Défendeur,  ce  qui  est  Edlégué  avoir  été  fait," 

5.  "  Parceque  le  Requérant  allègue  lui-même  qu'il  a  ac- 
compagné le  comité  dans  ses  opérations,  a  produit  devant  lui 
six  témoins  et  plus,  et  en  a  fait  entendre  six,  et  a  par  là 
acquiescé  au  dit  règlement  ad  hoc  du  dit  conseil." 

6.  "  Parceque  le  choix  du  lieu  des  séances  du  dit  comité, 
savoir,  une  auberge  respectable,  n'est  pas  une  cause  de 
nullité  suffisante  pour  annuler  les  procédures  du  dit  comité, 
et  que  d'ailleurs  le  Requérant  n'allègue  pas  ce  fait  pour  en 
tirer  un  moyen  de  nullité,  et  n'allègue  pas  telle  nullité  des 
procédés  du  dit  comité." 

7.  ^^  Que  quoique  le  Requérant  allègue  par  sa  dite  requête 
qu'il  n'ait  pas  eu  le  pouvoir  de  faire  entendre  tous  ses 
témoins  (hors  six)  devant  le  dit  comité,  néanmoins  il  n'en 
allègue  pas  et  n'en  infère  pas  une  nullité  des  procédures  du 
dit  comité,  et  ne  conclut  pas  à  ce  que  pour  ce  moyen  les  pro- 
cédures du  comité  et  du  conseil  soient  déclarées  nulles  et 
mises  au  néant." 

8.  "  Parceque  le  prétendu  refus  du  dit  comité  d'entendre 
les  autres  témoins  du  Requérant  n'est  pas  une  cause  suffi- 
sante pour  entacher  de  nullité  les  procédures  du  dit  comité." 
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9.  "  Que  vu  que  le  Défçndeur  n'occupe  la  charge  de  Con- 
seiller du  Conseil  Municipal  de  la  dite  Municipalité,  que 

par  un  ordre  ou  règlement  du  dit  conseil,  qui  l'aurait 
admis  dans  son  sein  comme  un  de  ses  membres  en 
vertu  de  certaines  résolutions  citées  et  déclarées  en  la 
requête  libellée  du  dit  requérant  filée  en  cette  cause,  lui  le 
dit  Requérant  ne  peut  obtenir  les  conclusions  de  sa  requête 
libellée,  attendu  qu'il  n'a  pas  mis  en  cause  en  la  présente 
instance  le  dit  Conseil  Municipal  de  la  dite  Municipalité, 
pour  voir  dire  et  déclarer  que  les  dites  résolutions,  admettant 
le  Défendeur  dans  la  dit  conseil,  sont  illégales  et  nulles,  et 
doivent  être  par  les  honorables  juges  déclarées  telles." 

10.  "  Parceque  les  exposés  de  la  requête  du  dit  Requérant 
sont  insuffisants  en  loi  pour  garantir  l'octroi  des  conclusions 
qu'il  prend  par  sa  dite  requête." 

11."  Parceque  par  la  loi  le  writ  ou  bref  de  sommation  avec 
la  requête  libellée  y  annexée,  de  la  nature  de  ceux  signifiés 
au  Défendeur,  ne  peut  être  adressé  et  avoir  effet  contre  le 
Défendeur,  que  dans  le  cas  où  le  Défendeur  aurait  usurpé  la 
dite  charge  et  s'en  serait  illégalement  emparé,  ce  que  le 
Requérant  n'allègue  pas  ;  tandis  qu'au  contraire  le  Requé- 
rant allègue  que  le  Défendeur  a  été  introduit  dans  le  dit 
conseil  après  requête  et  contestation  de  l'élection  du  dit 
Requérant,  et  sans  une  délibération  du  dit  conseil.  " 

12.  "  Parcequ'en  loi  la  Cour  Supérieure  de  Sa  Majesté,  ou 
deux  des  honorables  juges  d'icelle  cour  n'ont  pas  le  droit  de 
réviser  les  délibérations  des  Conseils  Municipaux  en  matière 
de  contestation  d'élection,  sur  lesquelles  matières  la  loi  ne 
donne  à  cette  cour,  et  à  ses  juges,  aucune  jurisdiction,  et 
surtout  sans  appeler  les  dits  conseils  a  soutenir  leurs  dites 
délibérations." 

13.  "  Parceque  les  allégués  de  la  dite  requête  libellée,  sont 
à  tous  égards  illégaux  et  insuffisants  pour  maintenir  les  con- 
clusions de  la  dite  requête." 

U 
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Les  juges,  par  leur  jugement  du  17  février,  1853,  débou- 
tèrent cette  défense  en  droit,  considérant  la  requête  suflisam- 
ment  libellée  et  fondée  en  droit. 

A  cette  requête,  Binet  plaida  par  une  exception  qu'il 
avait  réuni  la  majorité  des  voix  légales,  et  que  le  13 
Septembre,  1852,  le  Conseil  Municipal  du  comté  de  Québec, 
(seul  tribunal  compétent  à  juger  les  contestations  d'Elections 
Municipales,  aux  termes  de  la  10e et  lie  V.  c.  7,  s.  38,) avait 
jugé  que  l'élection  du  dit  Giroux  était  illégale,  en  autant 
qu'elle  avait  été  gagnée  par  la  violence,  la  corruption,  et  au 
moyen  de  votes  illégaux,  et  que  Biûet  était  duement  élu, 
ainsi  qu'appert  par  les  résolutions  suivantes  : 

Résolu,  1.  ^^  Que  dans  l'opinion  du  dit  conseil,  après 
"  examen  fait  des  voix  données  à  la  dernière  élection  d'un 
'^  conseiller  pour  la  paroisse  de  Beauport,  il  parait  que  la 
^'  majorité  des  voix  légales  a  été  reçue  et  donnée  en  faveur 
"  du  dit  François  Binet." 

2.  "  Que  le  retour  fait  par  l'officier-rapporteur  à  la  dite 
"  dernière  élection  d'un  conseiller  pour  la  paroisse  de  Beau- 
"  port,  de  François  Xavier  Giroux  a  été  induement  et  îUé- 
"  gaiement  rapporté  comme  tel." 

3.  ^^  Que  le  dit  François  Binet  est  le  conseiller  de  la 
^^  paroisse  de  Beauport  eomme  ayant  obtenu  la  majorité 
^'  légale  des  voix  à  la  dernière  élection  de  la  dite  paroisse, 
^^  et  qu'il  prenne  de  nouveau  son  siège  comme  tel  conseiller." 

Qu'en  vertu  de  cette  décision  du  Conseil,  Binet  avait  été 
installé  dans  son  office  et  en  avait  joui  depuis. 

Binet  alléguait  encore  que  de  fait  il  avait  la  majorité  des 
voix  légales,  et  offirait  de  le  prouver.  Il  concluait  au  renvoi 
de  la  requête  libellée. 

Les  parties  firent  entendre  plusieurs  témoins,  mais  la  cour 
ayant  jugé  la  cause  sur  un  point  de  droit,  savoir  :  que  le 
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conseil  n'avait  pas  le  droit  de  déléguer  ses  pouvoirs  à  un 
comité,  il  est  inutile  de  s'occuper  du  fonds  de  la  contestation 
même. 

Le  jugement  est  motivé  comme  suit  : 

Les  juges  considérant  que  le  18  septembre,  1852,  F.  X. 
Giroux  a  été  duement  élu  conseiller  pour  la  paroisse  de 
Beauport,  a  pris  possession  de  son  office  et  prêté  serment  ; 
considérant  que  les  résolutions  passées  par  le  Conseil  le  13 
septembre,  1852,  déclarant  nulle  l'élection  du  dit  Giroux,  et 
légale  celle  de  François  Binet,  sont  illégales  et  nulles,  en 
autant  que  le  conseil  a  illégalement  délégué  à  un  comité  le 
pouvoir  d'examiner  les  témoins  des  parties,  déclarent  les 
dites  résolutions  nulles  et  illégales,  et  ordonne  que  le  dit 
Giroux  soit  réinstallé  dans  son  office  au  lieu  et  place  dii  dit 
Binet,  avec  dépens.  (1) 

Tjcssier,  pour  Giroux. 
Ross,  Conseil. 
Taschsreau,  pour  Binet. 
GuoTy  Conseil, 


(1)  Le  Statut  de  la  126  V.,  c.  41,  s.  1,  2,  3,  4,  pourvoit  à  ce  que,  dans  les  cas 
d'usurpation  d'office  dans  les  conseils  municipaux,  les  procédures  pourront  avoir 
lieu  soit  devant  la  Cour  Supérieure,  soit  devant  deux  Juges  en  Chambre.  Par 
la  20e  s.  du  Statut  il  y  a  appel  des  décisions  de  la  Cour  Supérieure  en  pareil  cas  ; 
il  n'y  estpas  question  des  décisions  de  deux  Juges;  d'où,  raison  de  douter  si  on 
peut  appeler  de  celles-ci.  Binet  ayant  interjeté  appel,  les  Juges  de  la  Cour  Su- 
périeure, (BowEN,  J.  C.  et  JDuvAL,  J.)  refusèrent  d'allouer  le  Writ,  et  de 
transmettre  le  record  :  de  là  requête  en  appel  pour  les  y  contraindre,  laquelle 
requête  est  accordée  par  RollanDi  Pan£T  et  Aylwin,  Juges,  le  12  Juillet, 
1853.  [Ed.] 
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COURT  OF  QUEEN'S  BENCH, 
Crown  side. 


KAMOURASKA. 


1862. 


Present:  Panet,  Justice. 
C  Reoina, 

(  BÉRUBÉ  ET  VX. 


vs. 


Upon  Indictment  for  Murder  by  poisoning. 


November  Term  1862. 


Held:-»That  the  description  given 
by  a  person  of  his  sufferini^s,  while 
labounng  under  disease  and  in  pain,  is 
not  deemed  hearsay  evidence,  and  may 
be  admitted  as  original  evidence. 

The  prisoner,  Césarée  Thériauit,  was 
arrested  by  the  constable  Chabot,  and 
while  in  his  custody  and  in  his  house, 
Gauvreau,  a  Magistrate,  came  in,  and 
.said  in  her  presence,  **  She  had  better 
turn  Queen's  evidence,"  to  which  Cha- 
bot answered,  *'  There  are  some  preli- 
minary proceedings  to  be  adopted 
before  ;" 

Held  : — That  confessions  made  sub- 
sequently, on  the  same  day,  by  the.  pri- 
soner, to  Chabot,  to  his  wile,  and  to 
another  constable,  were  not  admissible 
in  evidence,  inasmuch  as  the  prisoner 
was  in  the  custody  of  these  people, 
'  when  Gauvreau  spoke  to  her,  and  in- 
asmuch as  she  might  be  under  the 
influence  of  the  hope  held  out  to  her  by 
the  said  Gauvreau  ; 

That  confessions  made  the  next  day 
to  Chabot,  while  going  to  prison,  were 
not  for  the  same  reasons,  admissible 
in  evidnice  ; 

That  a  confession  made  the  same 
day  that  Gauvreau  spoke  to  the  pri- 
soner, to  a  Physician,  having  no  au- 
thority over  the  prisoner,  and  without 
the  presence  of  the  Peace  Officer,  is 
admissible  in  evidence  ;        ^ 

That  a  Child,  whatever  his  age  may 
be,  can  be  examined  as  a  witness, 
if  he  can  distinguish  between  good  and 
evU. 


Jngé  : — Que  la  description  qu'une 
personne  malade  fait  de  ses  soufirances 
peut  être  rapportée  comme  une  preuve 
originelle,  et  ne  doit  pas  être  considérée 
comme  un  ouï-dire. 

La  prisonnière  Césarée  Thériault, 
avait  été  arrêtée  par  le  constable  Chi- 
bot,et  tandis  qu'elle  était  sous  sa  garde  et 
en  sa  demeure,  Gauvreau,  un  Magistrat, 
entra  et  dit  en  sa  présence  :  "  EUefcnùt 
mieux  de  se  rendre  témoin  de  la  Reine,'* 
à  quoi  Chabot  répondit  :  "  Il  y  a  des 
formalités  prélimmaires  à  suivre  d'a- 
bord ;" 

Jugé  :— Que  les  aveux  faits  le  même 
jour  par  la  prisonnière  à  Chabot,  à  sa 
femme  et  à  un  autre  constable,  ne  pou- 
vaient pas  être  admis  comme  preuve, 
vu  que  la  prisonnière  était  sous  la 
garde  de  ces  personnes,  quand  Gauvreau 
lui  adressa  la  parole,  et  vu  qu'elle  pou- 
vait encore  être  sous  l'influence  de  l'es- 
poir que  Gauvreau  lui  avait  fait  entre- 
voir ; 

Que  des  aveux  faits  le  jour  suivant 
à  Chabot,  lorsqu'on  la  conduisait  en 
prison,  ne  pouvaient  être  admis  en 
preuve  pour  les  mêmes  raisons  ; 

Que  les  aveux  faits  par  la  prisonnière, 
le  même  jour  que  Gauvreau  lui  avait 
parlé,  à  un  Médecin  qui  n'avait  sur  elle 
aucune  autorité,  et  hors  delà  présence 
des  Officiers  de  Paix,  pouvaient  être 
prouvés  ; 

Qu'un  Enfant  quelque  soit  son  fige, 
peut  être  examiné  comme  témoin,  s'il 
peut  distinguer  entre  le  bien  et  le  mal. 


At  the  sittings  of  the  Court  of  Queen's  Bench,  Crown  side, 
held  at  Kamouraska,  in  November  1852,  one  Joseph  Bérubé 
and  Césarée  Thériault,  his  wife,  were  tried  upon  a  charge  of 
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mnrder  by  poisoning,  committed  upon  the  person  of  one  Sophie 
Talbot,  the  first  wife  of  Bénibé.  The  poisons  alleged  to 
have  been  administered  were  phosphorus  and  arsenious  acid 
or  white  arsenic.  The  crime  was  stated  to  have  been  perpe- 
trated daring  the  month  of  October  1861  :  Sophie  Talbot 
died  during  the  night  of  Wednesday,  the  29th  October,  1851, 
after  five  days  illness. 

Joseph  Bérubé  was  a  fanner,  aged  about  45,  who  had 
settled  formerly  in  the  parish  of  PIsle  Verte,  in  the  fourth 
(Concession,  and  about  1849  had  removed  to  the  Township 
of  Vigier,  situate  in  the  rear  of  the  said  parish.  His  family 
consisted  of  his  wife,  Sophie  Talbot,  to  whom  he  had 
been  married  for  more  than  twelve  years,  and  of  three  child- 
ren, the  eldest  of  whom  was  not  more  than  eleven  or  twelve 
years  old.  In  his  immediate  neighbourhood,  lived  with  her 
father,  Césarée  Thériault,  a  young  woman  of  about  15  or  16 
years  of  age,  who  soon  became  his  paramour, — and  who 
appears  to  have  been  the  occasion  of  the  crime  attributed  to 
the  prisoners. 

At  the  time  of  Sophie  Talbot's  death,  vague  suspicions 
attached  to  the  prisoners,  which  suspicions  were  encreased 
by  the  circumstance  of  their  marriage  which  took  place  two 
months  afterwards, — ^until  a  Coroner's  inquest,  the  examiua- 
tion  of  the  body  of  the  deceased,  and  the  evidence  adduced 
by  several  witnesses,  led  to  the  arrest  of  the  prisoners  on  the 
2nd  day  of  April,  1852,  and  subsequently  to  their  trial  and 
condemnation. 

The  following  synopsis  of  the  evidence  adduced  before 
the  jury  will  make  known  the  circumstances  of  this  heinous 
crime. 
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ABSTBACT  OF  EVIDENCE: 

Marceline  Beaulieu  : — Sophie  Talbot  is  seized  with  sudden 
illness  on  Saturday,  25th  October,  1851,  complains  of  unusual 
Pains  in  the  stomach — ^vomits  and  makes  repeated  efforts  to 
vomit — next  day  same  complaints — kept  continually  rising 
from  her  bed  and  lying  down  again — complains  of  palpita- 
tion of  the  heart  and  pains  in  her  bowels — ^both  prisoners 
were  then  present — said  in  his  presence  that  her  husband  had 
sent  for  rum  to  warm  her.  Tuesday,  witness  sent  for  at  the 
request  of  Bérubé — Mrs.  Bérubé  said  in  presence  of  her 
husband,  that  she  had  vomited  blood  the  day  before — ^that 
between  sunday  and  monday  her  husband  had  given  her 
some  punch  which  did  her  no  good — ^that  on  monday,  she  had 
vomited  blood — complained  of  pains  in  her  arms,  loins  and 
bowels — and  of  coliques — ^thick  and  clotted  blood  constantly 
flowing  from  her  mouth — continued  reaching,  with  little  or 
no  effect-— <;omplained  of  pains  in  her  loins,  in  her  sides  and 
in  all  her  limbs — ^palpitation  of  the  heart,  &c.  Wednesday, 
same  complaints,  vomiting  &c. — she  became  worse — was 
sinking — at  11  P.  M.  Bérubé  came  for  witness,  stsCting  that 
his  wife  was  very  ill  and  that  she  raved — asked  for  a  feather 
bed  as  his  wife's  bed  was  not  comfortable — ^found  her  very 
ill — she  died  at  midnight.  Bérubé  visited  Césarée  Thériault's 
father's  house  very  often — almost  every  evening  and  every 
day,  and  at  all  hours  of  the  day — ^for  a  year  since  witness  has 
lived  there.  Césarée  Thériault  went  sometimes  to  Bérubé, 
but  not  very  often — Bérubé  went  oftener  after  the  death  of 
his  wife  to  Thériault's — ^went  next  day  after  the  funeral. 

Fabien  Boulé — was  present  for  half  an  hour  before  Mrs. 
Bérubé  died — Bérubé  was  not  there — Bérubé  went  often  to 
Thériault's — ^no  rats  in  the  Township  of  Viger — new  settle- 
ment— Sophie  Talbot  healthy  woman — ^no  rats  in  4th  Range 
either. 

William  Jarvis. — In  September  1851,  Bérubé  wanted  to 
purchase  arsenic  at  witness'  store,  at  Green  Island,  for  the 
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purpose  of  poisoning  rats — offered  him  Smith's  Exterminator 
— ^replied  that  was  too  dear  (price  Is.  8d.) 

Mary  Jane  Jarvis. — About  the  end  of  the  summer  of  1861, 
and  before  Sophie  Talbot's  death,  Bérubé  asked  for  arsenic 
at  her  father's  store,  at  Green  Island,  to  poison  rats— offered 
him  Smith's  Exterminator  instead — ^he  declined  it. 

Génoffe  Thériault,  sister  of  the  female  prisoner — carried 
apple  preserves  in  a  yellow  bowl  to  Sophie  Talbot  on  Friday 
afternoon,  day  before  her  illness — Césarée  Thériault  gave 
them  to  her  while  both  were  alone  in  their  father's  house — 
they  appeared  newly  made — ^were  not  cold  nor  hot— there 
were  no  apple  preserves  in  their  house.  Césarée  Thériault 
was  washing  at  a  brook,  about  an  acre  and  a  half  from  the 
house — had  a  fire — she  had  apples  there — ^when  she  returned 
to  the  house  she  had  the  small  bowl  containing  the  preserves 
— told  me  to  give  them  to  Sophie  Talbot — ^told  me  to  tell  her 
not  to  give  any  to  her  children — and  not  to  eat  of  them 
myself— delivered  the  preserves  and  the  message — Sophie 
Talbot  ate  of  them  in  her  presence,  about  one  third,  a  little 
after  sunset  in  the  road,  whither  she  came  to  meet  Witness. 
Witness  did  not  eat  of  them — on  her  return  Césarée  Thé- 
riault asked  her  if  Sophie  Talbot  had  eaten  of  the  preserves. 
While  washing  at  the  brook,  her  sister,  Césarée  Thériault, 
came  to  the  house  for  the  small  bowl.  (Court  adjourned  for 
half  an  hour.)  Witness  continued — had  forgotten  to  state 
that  she  and  her  sister  had  tasted  the  preserves  {un  petit  mor- 
ceau)— {she  had  stated  the  contrary  before.  Ed.) — ^remembered 
this  fact  after  leaving  the  Court — saw  Bérubé  on  the  day  the 
preserves  were  made  by  her  sister — ^he  passed  near  our 
house  for  the  purpose  of  going  to  my  brother  (Michel 
Thériault) — ^my  sister  was  in  the  house — ^he  came  to  the 
brook  when  I  was  there  with  my  sister — ^passed  close  to  us» 
biU  did  not  speak — does  not  know  whither  he  was  going — it 
was  in  the  forenoon — ^he  neither  bowed  to  us  nor  looked  at  us 
•^-does  not  know  where  her  sister  got  the  apples. 
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On  the  previous  Wednesday,  asked  her  sister  if  Bémbê  had 
given  her  a  small  box  as  stated  by  little  Narcisse — ^answered 
it  was  not  true — it  was  her  beaUy  Amable  Ouellet,  who  had 
sent  her  a  small  box  of  peppermints.  I  asked  to  see  that  little 
box — ^said,  I  will  show  it  you  at  another  time — ^ï  did  not  ask 
again — I  never  saw  it — ^Passed  a  portion  of  the  afternoon  of 
Sunday  at  Sophie  Talbot's  with  hersister  and  brothers — Césa- 
rée  did  not  return  afterwards  as  far  as  witness  knows.  My 
sister  was  arrested  in  the  beginning  of  April,  in  Fabien 
Boulé's  bam,  where  she  had  hid  herself  on  seeing  the  eons- 
tables.  On  the  night  of  the  death  of  Sophie  Talbot,  about 
11  o'clock,  Bérubé  came  to  our  house  to  ascertain  what 
o'clock  it  was.  He  returned  shortly  after,  stating  that  he 
was  going  for  the  priest  for  his  wife. 

Philomène  Bérubé — In  consequence  of  some  dirt  havmg 
fallen  into  the  preserves,  and  as  her  father  had  put  hi-»  hands 
which  were  dirty  into  them  to  take  out  the  dirt  which  had 
fallen,  my  mother  said  they  were  dirty,  and  they  could  eat 
no  more  of  them,  upon  which  my  father  threw  them  away* 
Did  not  know  whether  the  dirt  had  iallen  from  her  father's 
pipe,  or  from  the  garret.  I  did  not  see  the  dirt.  The  bowl 
was  then  in  my  father's  hands,  he  had  taken  it  out  of  my 
mother's  hands. 

Cross  examined. 

To  show  illness  was  attributable  to  cold. 

Philomène  Boulé — Wednesday,  before  the  death  of  Sc^hie 
Talbot,  Narcisse  Thériault  of  the  age  of  about  six  years  told 
me  and  Genofie  Thériault,  that  Bérubé  had  given  a  small 
red  box  to  Césarée  Thériault,  and  that  he  thought  it  was  for 
the  purpose  of  poisoning  his  mother,  Julie  Ouellet.  Césarée 
Thériault  came  to  our  house,  and  I  asked  her  what  box  was 
that  of  which  her^ittle  brother  Narcisse  had  spoken  ;  she  said 
she  would  return  and  would  tell  me  what  it  was.     She  did 
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retam  and  told  me  it  was  a  small  box  oi  peppermints  which 
her  becm  Amable  Ouellet  had  sent  to  her.  Sometime  after 
this,  daring  the  same  day,  I  saw  the  prisoner  Bérubê,  and  I 
asked  him  what  was  the  box  which  he  had  given  to  Césarée 
Thériaolt.  He  made  no  answer.  Sometime  after  I  met 
him,  and  he  took  me  aside,  he  told  me  not  to  speak  of  that 
box  to  any  one.  The  same  day,  Césarée  Tbériault  told  me 
she  would  shew  me  the  box.  She  did  not  shew  it  to  me. 
She  told  me  when  I  asked  her  to  shew  it  to  me  that  she  had 
hidden  it  in  the  stomp  of  a  tree. 

Pierre  Chabot,  BailifF— Had  the  female  prisoner  in  custody 
in  his  house,  on  the  3d  April. — He  did  not  threaten  her  in 
any  way — the  prisoner  made  a  confession  to  him.  Mr.  N. 
Gauvreau,  magistrate,  had  come  to  his  (witness')  house  and 
had  said  to  Césarée  Thériault,  that  according  to  the  proof 
made  before  the  Coroner  she  had  better  tum  Queen's  evi- 
dence, {shecotddnotbeQueen'^sevidencey  Ed.)  witness  then 
said  to  Mr.  Gauvreau,  that  in  his  opinion  that  was  not  the 
time  to  speak  of  that,  and  that  certain  formalities  had  to  be 
gone  through  first.Mr.  Gauvreau  went  away  and  she  made  no 
confession  then.  About  an  hour  after  I  learned  that  she  had 
made  admissions  to  my  wife.  I  held  out  no  promise  or 
threat  to  her  and  she  made  me  a  confession  then. 

[Confession  ruled  out  on  the  ground  that  she  might  have 
been  it^uenced  by  what  Mr.  Ctauvreau  had  said  to  her^  he 
being  a  person  in  authority ^  and  the  confession  being  made  to 
persons  in  whose  custody  the  prisoner  tvas.) 

Witness  arrested  the  female  prisoner  in  a  barn,  in  the 
township  of  Viger,  where  after  searching  for  about  an  hour, 
they  found  her  concealed  in  a  heap  of  hay  ; — on  our  way 
down  she  said  that  she  had  heard  that  her  sister  Genofle 
had  made  a  strong  deposition  against  her  before  the  Coro^ 
ner.     She   added  :  "  It  is  a  great  misfortune  to  be  taken 
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prisoner  ;  I  did  not  know  what  J  was  doing  ;  he  gaoe 
^^  me  to  understand  that  there  was  no  sin  in  i^.^'  I  said 
to  her  :  ^^  you  ought  to  know  that  if  you  did  any  haim 
"  it  was  a  sin.'* — She  answered — ^^  he  gave  me  to  wir 
^^  derstand  that  he  would  procure  me  my  pardon.^^  (This  was 
said  before  she  saw  Mr.  Gauvreau.  Ed.)  On  our  way  fiom 
St.  André  to  Kamouraska,  on  the  Sunday,  while  in  the 
voiture  between  my  assistant  and  myself,  she  began  to 
ciy  ;  upon  asking  her  why  she  cried,  she  said  to  me — 
^^  It  is  what  I  said  about  the  little  box  that  makes  me  unhappy. ^^ 
I  said  to  her  :  He  told  you  then  that  it  was  poison  that  was  in 
it  ?  Is  it  true  that  you  put  some  into  the  preserves  ? — {The 
answer  of  the  prisoner  is  objected  to  as  being  a  continuation  of 
the  admissions  madeafter  the  expressions  made  use  of  by  Mr. 
Oauvreau  ;  ruled  out  on  the  ground  that  the  influence  of  Mr. 
Gauvreau^ s  expressions  might  still  subsist  y  and  that  the  wit- 
nessy  {the  bailiff  Chabot^)  being  considered  a  person  in 
authority  y  was  present  when  they  were  uttered  by  Mr.  Cruu- 
vreau.) 

Germain  Talbot,—  The  brother  of  Sophie  Talbot — lived  as 
a  servant  with  Bérubé  before  and  at  the  time  of  his  sister's 
death — some  days  before  her  death  she  complained  of  head 
ache — did  not  see  her  vomit — ^worked  outside — The  Sunday 
before  she  died,  Bérubé  sent  me  for  some  rum  to  warm  her — 
I  gave  it  to  him  saying  :  here  is  the  rum  for  my  sister  who  is 
sick-^He  said  :  veiy  well — I  will  prepare  it.  {Je  vais  faire 
de  quoi  avec.)  He  had  something  in  his  hands,  but  I  did  not 
see  what  it  was.  He  prepared  the  rum,  .{fit  quelque  chose 
avec)  and  gave  it  to  my  sister.-r-When  my  sister  received  the 
preserves  which  had  been  brought  to  her  by  Génoffe  Thé- 
riault,  she  said  to  Bérubé  in  my  presence — "  It  is  very  odd 
"  that  they  should  have  sent  me  preserves  in  this  way  ;  I  did 
not  ask  for  any  thing," — ^upon  which  he  said — "  But  do  you 
^^  think  they  would  be  wicked  enough  to  put  any  thing  in  them 
**  that  would  do  you  harm  9 
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I  have  been  threatened  by  Augnstin  Thériault,  the  father 
of  the  female  prisoner^  in  the  presence  of  Bérubé,  as  fol- 
lows : — He  came  to  the  prisoner's  bam  where  I  was, 
and  I  was  going  to  the  prisoner's  house,  were  the  latter 
tv^as.  He  (Augustin  Thériault)  said  to  me  :  "  h  it  true 
'^  that  itis^you  who  let  out  (éventé)  that  we  had  given  some- 
"  Mng  to  your  sister  to  poison  her  ?"  I  told  him  no  ! — 
that  people  suspected  it  on  account  of  the  preserves  which 
had  been  sent  from  his  house,  and  that  the  people  said  that 
it  was  I  who  had  said  so.  He  said  to  me  :  ^^  I  forbid  you  to 
"  speak  of  it  because  I  will  have  you  brought  before  the 
"  Criminal  Court — ^upon  that  Bérubé  said — speaking  of  me — 
''  we  must  have  him  taken  tip.^^  Sometime  after  this  I  asked 
Bérubé  what  was  the  meaning  of  what  he  then  said  to  me — 
He  said  :  ^4t  means  not  to  spread  that  report — as  little  as  you 
"  can — ^if  you  do,  look  out  for  yourself." 

When  the  body  of  the  deceased  had  left  the  house,  Césarée 
Thériault  came  to  it,  and  Bérubé  said  to  her — "  Here  are 
"  my  children  who  are  left  alone, — ^wUl  you  take  care  of 
"  them,  while  I  go  down  to  the  funeral." — ^They  then  con- 
versed together  for  sometime ,  but  1  did  not  hear  what  they 
said — Césarée  Thériault  then  remained  in  the  house — I  do 
not  know  whether  Césarée  Thériault  came  to  the  house 
during  the  illness  of  the  deceased,  but  she  came  often  to  it 
while  her  body  was  still  there. 

Cross  examined  : 

Has  been  in  the  4th  range — never  saw  any  rats  there. 

Narcisse — Illegitimate  child  of  Augustin  Thériault  and  the 
w^man  Julie  Ouellet. 

Interrogated  by  the  Judge  : 

Q.  How  old  are  you  ? 

A.  I  will  be  six  years  old  in  the  month  of  January. 
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Q.  Do  you  know  what  an  oath  is  ? 

A.  I  do  not  understand  that. 

Q.  Have  you  learned  your  Catechism  ? 

A.  No, — but  I  am  going  to  learn  it. 

Q.  Is  there  a  God? 

A.  Yes. 

Q.  Do  you  know  what  it  is  to  tell  truth  ? 

A.  Yes. 

Q.  Where  are  people  punished  who  do  not  tell  the  truth? 

A.  In  HeU. 

Q.  Are  people  likewise  punished  in  this  world  ? 

A.  Yes. 

Q.  What  prayers  have  you  learned  ? 

A.  I  do  not  understand  that. 

Q.  Do  you  say  your  prayers  sometimes  ? 

A.  Yes,  in  the  evening — before  going  to  bed,  and  also  in 
the  morning — I  say  a  part  by  myself,  and  my  mother  repeat» 
the  remainder  to  me, 

Q.  Is  it  a  sin  to  tell  a  falsehood  upon  oath  ? 
A.  Yes. 

Q.  Where  will  you  be  punished  if  you  do  not  tell  the 
truth  upon  oath  ? 

A.  In  Hell,  and  I  might  also  be  punished  in  this  world. 
Ordered  to  be  sworn  and  examined  :  ^ 

I  know  Bérubé  and  Césarée  Thériault  who  is  my  sister— 
Bérubé  and  my  sister  met  together — I  do  not  remember 
where  it  was — It  is  a  long  time  ago — I  remember  seeing 
a  smaU  box — ^It  was  Bérubé  who  brought  it  and  he  gave  it  to 
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my  sister. — I  saw  a  little  bit  of  it  like  that — (shewing  the 
points  of  his  fingers,)  I  wanted  to  see  the  little  box — Césarée 
put  it  into  the  pocket  of  her  dress.  I  told  my  sister  Génoffe 
Thériatdt  that  I  had  seen  Bérubé  giving  the  small  box  and 
I  said  so  in  presence  of  Philomène  Boulé  and  a  child  of 
Fabien  Boulé. — The  box  in  question  was  given  in  our  house. 
There  was  no  one  but  Césarée  and  myself  in  the  house  when 
Bémbé  gave  the  little  box.  They  spoke  of  Julie  Ouëllet, 
and  Julie  Ouellet  is  my  mother. — They  wished  to  kill  her — 
1  told  this  to  my  mother  in  company  with  Mont  réaliste 
(another  child  living  in  the  same  house)  :  they  said  they 
wished  to  kill  her  by  poison. 

Cross  examined  : 

He  is  asked  how  long  it  is  since  he  knows  that  there 
is  a  God — Answers — He  has  known  it  for  five  days. — I  know 
what  a  sin  is.  He  who  commits  a  sin  goes  to  hell. — I  have 
not  committed  a  sin,  in  doing  what  I  have  done  just  now. 

Justine  Talbot,  wife  of  Elie  Gagnon,  went  to  see  the 
deceased  on  Wednesday,  the  day  she  died. — Fabien  Boulé 
and  wife  and  Germain  Talbot  were  present — Bérubé  was 
there  also,  but  he  went  away  in  the  course  of  the  evening. 
I  was  not  there  when  she  died — I  went  away  because  the 
approach  of  death  and  the  sufferings  of  the  deceased  terrified 
me — I  was  then  enceinte — 1  remained  there  about  two  or 
three  hours — ^The  deceased  was  then  in  bed — She  told  me 
she  suffered  much  ;  she  made  me  place  my  hand  on  her  heart 
that  I  might  feel  how  her  heart  beat. 

Solomée  Morin,  wife  of  Michel  Thériault  : — I  went  to  see 
Sophie  Talbot  the  day  she  died — Fabien  Boulé's  wife  was 
there,  and  two  of  Boulé's  children — Bérubé  was  not  there — 
The  deceased  was  very  ill — ^we  gave  her  tea  which  she 
vomitted  easily — also  bread,  but  she  could  not  swallow  it — 
chewed  it  and  threw  it  out. 
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Génoffe  Thériault  in  my  presence  asked  Bérubé  if  it  was 
true  that  he  had  poisoned  his  wife  as  people  said — He  made 
some  answer,  I  think,  but  I  did  not  hear  what  he  said.  Upon 
this  he  hung  down  his  head.  On  this  occasion  Genoffe 
Thériault  said  to  him  that  Germain  Talbot  had  said,  in  Béra- 
bé's  father's  house,  that  the  preserves  which  Césarée  Thériault 
had  sent  to  the  deceased  had  made  her  very  sick,  {ltd  avait 
tombé  sur  le  caur,)  Césarée  Thériault  was  then  present  dur- 
ing the  conversation  and  said  nothing, 

Julie  Ouellet — the  mother  of  the  boy  Narcisse  confirmed 
what  the  boy  had  said  in  his  evidence,  viz  :  that  he  told  her 
that  he  had  seen  Joseph  Bérubé  give  a  small  box  to  Césarée 
Thériault. 

Lambert  Ouellet — ^identifies  the  body. 

Amable  Ouellet. — ^Knows  Sophie  Talbot — died  about  AU 
Saint's  day,  last  year — gave  no  box  to  the  male  prisoner 
about  that  time^  and  sent  no  box  to  Césarée  Thériault — gave 
no  peppermints  to  Bérubé  for  Césarée  ThériauU^  and  never 
sent  any  to  Césarée  Thériault — knew  Césarée  Thériault  and 
had  spoken  to  her  aboutit — had  asked  her  in  marriage  about 
two  months  before  the  death  of  Sophie  Talbot.  He  was 
known  to  be  the  cavalier  of  Césarée  Thériault,  and  knows 
no  other  person  who  bears  his  name. 

Cross  examined  : 

It  was  generally  said  {U  passe)  that  there  were  rats  in  the 
4th  range  where  I  lived  for  a  long  time. 

Bérubé,  to  my  knowledge,  lived  on  good  terms  with  hi» 
late  wife. 

Re-examined  : 

I  gave  up  courting  Césarée  Thériault  about  fifteen  days 
before  the  death  of  Sophie  Talbot. 
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Ed.  Peltier. — ^Knows  that  there  was  an  intimacy  between 
Bérabé  and  Césarée  Thériault  ;  about  three  years  and  a  half 
ago  Bérabé  and  I  lodged  in  the  house  of  Augustin  Thériault, 
about  the  month  of  March,  at  that  period,  I  had  my  bed  on  a 
paillasse  on  the  floor  along  with  Bérabé.  He  got  up  and  I 
saw  him  lay  himself  across  Césarée  Thériault's  bed.  I  men- 
tioned this  to  others — I  spoke  of  it  to  her  father — after  this 
the  two  prisoners  continued  to  see  each  other  often. 

Cross  examined  : 

When  Bérabé  went  to  Césarée  Thériault's  bed  I  think 
that  her  sister  GénofTe  was  in  bed  with  her. 

Félicite  Peltier. — Lived  in  the  4th  range  in  the  house 
which  Bérabé  had  in  that  place  from  the  16th  June  to  har- 
vest-time last  year— about  three  weeks  before  her  death  the 
deceased  was  sick  at  the  4th  range  to  which  she  had  gone 
down — said  she  had  bowel  complaint  and  was  sick  at  the 
stomach — It  nearly  overcame  her  and  she  vomited  often 
with  forced  reaching — the  vomiting  lasted  about  two  days. 
I  was  in  the  house  when  she  took  sick — ^It  was,  as  far  as  I 
can  recollect  about  St.  Michel's  day  (29th  September)  the 
same  day  on  which  she  came  down  from  the  township- 
she  was  seized  in  the  evening,  and  on  the  following  day  she 
was  worse,  and  vomited.  Next  day,  or  the  day  after, 
her  husband  came  to  see  her — he  arrived  in  the  evening  and 
left  thefoUofffing  morning — she  got  better,  and  returned  to 
the  township — she  supposed  it  was  cold  which  she  had 
caught. 

Cross  examined  : 

Gave  her  ram  and  hot  water  during  this  sickness — ^it  did 
her  good. 

There  are  a  great  many  rats  in  the  4th  range. 
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THE  FOLLOWING  IS  THE  £VIDfiNC£  OF  THE  MEDICAL  MEH  : 

Charles  Timolhé  Dubé,  of  Trois  Pistole»,  Physician  :— In 
the  month  of  April  of  last  year,  (1851,)  I  was  called  upon 
by  the  Coroner  to  examine  the  body  of  a  woman,  said  to  be 
Sophie  Talbot,  the  wile  of  Joseph  Bérubé.  I  was  assisted 
by  Dr.  Desyardins. — I  myself  opened  the  coffin  in  a  room  of 
the  old  Presbytery  of  L'Islç- Verte,  in  the  presence  of  the 
Coroner,  of  the  jury,  and  of  Dr.  Desjardins.  Having 
opened  the  coflin',  the  corpse  was  laid  upon  the  cover  of  the 
coffin,  the  Coroner  then  asked  if  any  body  could  recognize 
the  deceased,  upon  which  Mrs.  Fabien  Boulé  came  forward 
and  said  she  recognized  her  by  a  scar  she  had  upon  the 
cheek,  and  Dr.  Desjardins  stated  as  much.  I  observed 
myself  that  there  was  a  scar  upon  one  of  the  cheeks  of  the 
deceased.  The  corpse  having  been  identified,  we  proceeded 
to  the  examination. 

Upon  opening  the  thorax  and  the  upper  part  of  the 
abdomen,  I  immediately  perceived  a  very  strong  smell  of 
garlic.  To  become  certain  that  this  smell  proceeded  from 
the  stomach,  I  immediately  opened  it,  and  the  same  smell  of 
garlic  then  became  stronger.  I  observed  upon  different  parts 
of  the  stomach,  particularly  towards  the  cardiacal  part,  near 
the  wind  pipe,  some  red  spots  which  indicated  that  inflania- 
tion  had  taken  place.  In  the  middle  of  some  of  these  spots, 
there  were  small  white  ones.  Some  of  these  spots  were 
erosions  or  bums  of  the  mucous  membrane  of  the  stomach. 
The  small  intestines  also  denoted  by  their  interior  that  there 
had  been  inflammation.  The  colon,  the  first  of  the  large  in- 
testines, was  in  about  its  natural  state,  but  the  upper  part  of 
the  rectum,  the  last  large  intestine,  was  ulcerated  and  almost 
entirely  out  of  order.  The  liver  was  in  about  its  ordinary 
state.  The  biliary  vessicle  was  in  its  natural  state.  The 
lungs  were  filled  with  blood  and  had  black  spots  on  them. 
The  heart  was  in  its  natural  state. 
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The  strong  smell  of  garlic  indicates  the  presence  of  phos- 
phorus, which  is  a  deleterious  substance  and  a  very  active 
poison.  It  is  the  principal  ingredient  in  Smithes  Exterminator. 
This  composition  is  very  hurtful  and  veiy  dangerous  to 
human  life,  veiy  little  is  required  to  poison  a  person.  The 
small  white  specks,  seen  in  the  middle  of  the  spots,  indicate 
the  presence  of  arsenic. 

From  the  examination  alone  of  the  body,  apart  from  the 
symptoms  of  the  disease  described  by  the  witnesses,  I  am 
of  opinion  that  the  deceased  Sophie  Talbot  died  of  a  d?sease 
which  took  its  origin  from  a  cause  foreign  to  the  animal 
organisation,  that  is  to  say,  that  some  foreign  substance 
must  have  produced  it,  and  that  substance  must  have  been 
something  corrosive  or  irritating.  To  the  best  of  my  know* 
ledge  and  according  to  my  observation  I  believe  that  phos* 
phorus  and  arsenic  were  taken. 

I  did  not  remark  upon  the  deceased  any  trace  of  any  pre- 
existing organic  disease,  except  the  traces  of  acute  inflamma- 
tion which  I  have  mentioned. 

I  put  into  a  vial  a  part  of  what  I  found  in  the  interior  of 
the  stomach  :  it  was  a  slimy  secretion  deposited  upon  the 
coat  of  the  stomach.  I  took  the  vial  home  with  me  and 
sealed  it  with  my  seal.  I  always  kept  it  under  lock  and 
key,  and  I  have  since  brought  it  with  me  to  Kamouraska. 
Last  thursday  evening  I  opened  the  vial  myself  and  gave  it 
to  Dr.  Jackson.  He  put  half  of  the  contents  into  a  crucible 
and  added  a  little  rain  water  and  chloric  acid.  He  placed 
this  over  a  lamp  with  spirits  of  wine,  and  heated  it  to  the 
boiling  point,  which  had  the  effect  of  making  the  organic 
matter  coagulate.  After  this  he  filtered  the  contents  through 
a  filtering  paper,  so  as  to  separate  the  organic  matter.  The 
remains  of  what  had  been  filtered  were  placed  in  another 
crucible  and  put  over  tbe  fire.  A  few  minutes  after  Dr, 
15 
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Jackson  threw  into  it  two  small  pieces  of  very  bright  and 
veiy  clean  copper.  After  a  few  moments  and  when  the 
whole  had  commenced  to  boil,  the  pieces  of  copper  became 
of  a  lead  colour.  This  lead  colour  indicated  the  presence  o[ 
arsenic.  To  convince  ourselves  that  this  lead  colour  was 
not  produced  by  the  water  or  the  chloric  acid,  we  boiled 
another  piece  of  copper  in  a  mixture  of  water  and  chloric 
acid,  and  the  copper  remained  perfectly  bright.  For  the 
last  test  we  used  the  same  water  and  the  same  acid  that  we 
had  used  for  the  first  operation.  It  was  at  night  that  this 
was  done.  This  test  is  known  as  the  test  ofReinschy  it  is 
one  of  the  strongest  ones  to  discover  the  presence  of  arsenic. 


In  consequence  of  the  nature  of  phosphorus  and  the 
time  that  had  elapsed  since  the  burial  (5  months)  it  was  im- 
possible to  ascertain  the  presence  of  phosphorus  by  any 
chemical  process.  Phosphorus  is  a  substance  which  dis- 
appears. Arsenic  is  a  metallic  substance  which  can  be 
discovered  a  very  longtime  after  the  burial. 

I  found  the  stomach  and  the  intestines  empty. 

I  have  heard  the  evidence  of  Marceline  Beaulieu,  wife  of 
Fabien  Boulé,  first  witness  examined  in  this  matter.  Vomiting 
such  as  that  described  by  this  witness,  as  having  occurred 
to  the  deceased,  could  have  had  the  effect  of  rejecting  all 
the  arsenic  she  might  have  taken.  According  to  the  symp- 
toms described  by  this  witness,  the  immediate  cause  of  death 
is  inflammation  of  the  stomach,  and  this  inflammation  must 
have  been  caused  by  some  substance  foreign  to  the  organi- 
sation, among  these  symptoms  some  correspond  to  those  of 
poisoning  caused  by  an  irritating  substance,  and  several  of 
the  symptoms  are  those  produced  by  poisoning  from  arsenic. 

I  saw  the  prisoner  at  Green  Island  the  day  after  the 
Coroner's  inquest,  the  third  of  April  last. 
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She  waâ  at  the  hoase  of  one  Chabot,  a  BailifT,  I  spoke  to 
her  in  the  presence  of  Dr.  Desjardins,  and  we  were  alone 
with  her.  She  told  me  something  relating  to  the  matter  which 
is  the  cause  of  this  trial.  I  did  not  make  any  promise  or 
threat  to  her.  Dr.  Desjardins  did  not  speak  to  her  at  all. 
This  took  place  at  about  two  o'clock  in  the  afternoon.  Pro- 
bably the  prisoner  did  not  know  that  I  was  a  physician. 
The  only  question  I  put  to  her  was  this  :  "  Hovf  did  this 
*^  unhappy  occurrence  take  place  ?  "  Mr.  Gauvreau  the 
Magistrate  was  not  then  in  the  house.  I  am  under  the  im« 
pression  that  he  had  seen  the  prisoner  before,  but  I  have  no 
personal  knowledge  of  it. 

{The  proof  of  the  avowals  that  the  prisoner  may  have  made 
is  objected  to  on  the  part  of  the  defence^  because  it  is  pretended 
thai  those  avowals  were  made  after  the  words  spoken  by  the 
Magistrate  Gauvreau,  and  which  are  repeated  by  the  witness 
Chabot.  The  objection  is  set  aside  by  the  judge,  iipon  the 
ground,  that  Dr.  Dubé  had  no  authority  over  the  prisoner, 
and  that  no  person  in  authority  was  then  present.) 

After  I  had  said  to  her  :  ^^  How  did  this  unfortunate  occur- 
*'*'  rence  take  place  ?  the  prisoner  said  to  me  :  He  gave  me 
^^  a  small  tin  box  covered  with  paper  which  was  pasted  over 
"  to  keep  the  cover  on.  I  opened  it  :  it  was  nearly  rose  colour, 
"  as  hard  as  tallow  :  I  put  some  three  times  with  the 
"  blade  of  a  knife,  into  the  preserves,  and  each  time  that  I 
"  took  it,  it  smoked." 

I  asked  her  if  she  had  put  much  of  it  ;  she  told  me  that  she 
had  only  put  a  little  :  this  was  all  she  told  me,  and  I  did  not 
wish  to  know  more.     She  cried  a  great  deal. 

The  substance,  of  which  the  prisoner  spoke  to  me,  answers 
to  Smithes  Exterminator,  the  surface  of  it  is  nearly  of  a  rose 
or  flesh  colour.  The  Exterminator  is  sold  in  boxes  covered 
16  • 
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with  paper  which  is  pasted.    When  any  of  it  is  taken  out,  a 
light  smoke  rises  from  it. 

Examined  on  the  part  of  the  defence  : 

i  never  analysed  SmUK*s  Exterminator.  Phosphoras, 
when  exposed  in  the  dark,  becomes  luminous,  and  when  it 
is  a  longtime  closed  up,  it  acquires  a  reddish  colour.  •  I  do 
not  know  if  earth  contains  arsenic.  There  is  phosphorus  in 
the  human  system,  not  in  its  natural  state,  but  in  the  state  of 
phosphate  of  lime.  The  quantity  of  arsenic  discovered  by 
the  experiment  is  not  sufficient  to  take  away  life. 

There  are  diseases  which  very  nearly  appear  to  be  caused 
by  poisoning.  Gastritis  appears  very  like  poisoning.  In 
this  disease  there  is  vomiting,  palpitation  of  the  heart,  bnt 
not  always  colics.  In  these  diseases  you  rarely,  if  ever, 
meet  with  the  indications  I  have  pointed  out  as  denoting 
poisoning.  The  white  spots,  of  which  I  have  spoken,  may 
possibly  be  found  in  the  stomach  of  a  person  who  has  died 
without  having  been  poisoned.  These  spots  are  then  of  a 
greasy  substance  ;  but  those  which  I  found  were  too  hard  for 
that.  These  white  spots,  when  they  are  not  arsenic,  disap- 
pear when  submitted  to  the  action  of  fire,  but  when  they  are 
arsenic,  they  evaporate  and  give  out  a  smell  of  garlic. 

I  never  opened  the  body  of  a  person  who  died  of  inflamma- 
tion of  the  stomach.  In  the  present  instance  I  do  not  think 
that  the  deceased  was  of  a  sufficiently  strong  temperament  to 
produce  the  traces  of  inflammation  which  I  found.  I  did  not 
know  the  deceased,  but  from  the  examination  I  made  of  the 
body,  I  could  judge  of  her  temperament.  The  traces  of 
inflammation  which  follow  gastritis  are  not  so  distinct  as  those 
I  have  mentioned.  In  gastritis  the  vascular  system  is  dilated, 
the  mucous  membrane  is  of  a  reddish  colour,  but  there  are 
no  spots  and  erosions  such  as  those  which  I  remarked,  and 
the  œsophagus  is  less  affected  than  the  remainder. 
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Gastritis  or  inflammation  of  the  stomach  may  be  produced 
by  a  sudden  change  of  temperature,  or  by  injecting  a  cold 
liquid  into  the  stomach  whUe  in  a  state  of  perspiration. 

I  do  not  think  that,  supposing  the  deceased  had  eaten 
garlic  before  her  death,  the  smell  of  it  could  be  discovered 
five  months  after. 

Among  the  symptoms  described,  there  are  some  which  are 
peculiar  to  poisoning  by  arsenic,  such  as  the  contraction  at  the 
upper  part  of  the  oesophagus,  accompanied  by  burnings 
which  prevented  the  deceased  from  swallowing  solid  food. 

Re-examined  on  the  part  of  the  prosecution. 

Arsenic  may  easily  enter  into  the  composition  of  Smithes 
Exterminator^  together  with  phosphorus. 

Hospice  Desjardins,  of  Isle  Verte,  Physician  : — I  was  pre- 
sent at  the  post  mortem  examination  of  the  body  of  Sophie 
Talbot  ;  I  knew  her  well  during  her  lifetime,^  I  had  been  her 
medical  attendant,  and  I  knew  her  at  once  by  her  features 
and  also  by  a  scar  she  carried  upon  one  side  of  her  face. — This 
witness  corroborates  every  part  of  Dr.  Dubé's  testimony.  He 
states  as  his  opinion,  founded  upon  the  inspection  of  the  body 
of  the  deceased  and  the  symptorhs  of  the  sickness  such  as 
described  by  the  witnesses,  namely,  Marceline  Beaulieu, — 
that  Sophie  Talbot,  died  from  a  severe  inflammation  of  the 
stomach  occasioned  by  the  swallowing  of  an  extraneous 
irritating  substance,  which  must  necessarily  have  belonged  to 
the  class  of  poisons  called  corrosive  poisons.  The  witness 
identifies  the  remains  of  the  deceased  submitted  to  the 
experiments,  and  corroborates  the  confession  made  to  Dr. 
Dubé. — He  speaks  of  the  white  spots  found  on  the  stomach 
of  the  deceased  as  being  arsenic. 

Alfred  Jackson,  of  the  City  of  Quebec,  Physician  and  Sur- 
geon : — I  am  the  Itcturer  on  (chemistry  at  the  Quebec  Medi- 
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cal  School,  and  have  been  so  for  the  last  four  yeare.  Since  my 
arrival  here  Dr.  Dubé  has  placed  in  my  hands  a  vial  contain- 
ing substances  which  he  stated  were  taken  from  the  stomach 
of  the  late  Sophie  Talbot,  the  quantity  was  small,  about  two 
teapoonsful.  This  I  divided  into  two  equal  parts,  and  sub- 
mitted one  to  what  is  known  as  Reinsch's  test  :  I  introduced 
the  organic  matters  into  a  porcelain  capsule,  a  vessel  made 
expressly  for  such  experiments,  and  added  pure  water  and 
hydrochloric  acid  :  I  boiled  the  contents  of  the  capsule  for 
about  twenty  minutes,  to  coagulate  and  destroy  the  organic 
matters,  then  filtered  the  whole  by  means  of  ordinaiy  filtering 
paper.  The  liquid  was  again  heated,  and  when  near  the 
boiling  point,  two  slips  of  copper  with  bright  and  polished  sur- 
face, were  introduced  in  it.  I  continued  to  boil  the  liquid,  and 
after  some  minutes  perceived  that  the  copper  had  changed 
colour  ;  it  assumed  the  colour  of  lead  or  of  polished  iron.  The 
process  of  boiling  was  continued  for  about  twenty  minutes, 
the  slips  of  copper  were  then  taken  out,  washed  in  pure 
water,  and  dried  by  means  of  filtering  paper  :  they  were 
then  examined,  but  as  it  was  evening,  and  the  succeeding 
steps  of  the  experiment  are  of  a  very  delicate  nature,  they 
were  put  off  until  the  following  day. 

The  change  of  colour  was  indicative  of  the  presence  of  a 
metal  in  solution,  and  was  such  as  might  be  produced  by 
the  presence  of  arsenic  ;  but  as  there  are  other  metals  that 
cause  a  similar  change  of  colour,  I  took  the  means  in  ordi- 
nary use  to  ascertain  that  in  this  instance  it  was  due  to  the 
presence  of  arsenic.  I  introduced  the  slips  of  copper  into  a 
reduction  test-tube,  and  submitted  them  to  the  heat  of  a 
spirit  lamp.  The  heat  soon  disengaged  the  coating,  which 
had  previously  covered  it,  from  the  surface  of  the  copper. 

As  this  coating  was  very  thin,  the  result  of  the  experiment 
was  the  production  of  a  small  quantity  of  a  whitish  sublimate 
that  adhered  to  the  internal  surface  of  the  tube.    I  recognized 
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• 

in  the  deposit  the  appearance  yielded  by  arsenic  under  simi- 
lar circumstances.  The  quantity  was  not  sufficient  to  enable 
me  to  submit  it  to  very  satisfactory  tests.  Nevertheless,  in  a 
solution  treated  by  means  of  the  ammonia-nitrate  of  silver,  a 
very  delicate  test,  I  recognized  the  kind  of  precipitate  yielded 
by  arsenious  acid,  under  similar  circumstances. 

I  took  some  of  the  same  water,  and  of  the  same  acid  used 
in  the  previous  experiment,  and  submitted  another  piece  of 
copper  to  the  same  kind  of  treatment,  minus  the  contents  of 
the  vial  :  it  remained  perfectly  bright.  This  proved  that  the 
substance  which  had  discolored  the  copper  in  the  first  expe- 
riment was  neither  contained  in  the  water  nor  in  the  acid, 
and  consequently  must  have  been  contained  in  the  matters  in 
the  vial. 

Doctor  Desjardins  placed  in  my  hands  another  bottle  that 
was  said  to  contain  the  stomach  of  the  same  woman,  Sophie 
Talbot,  one  portion  of  it  was  subjected  to  the  manipulation 
recommended  by  Reinsch.  The  mucous  surface  of  the  stomach 
appeared  to  have  been  scraped  and  washed  ;  (1)  and  I  observed 
to  those  around  me  that  it  was  difficult  imder  the  existing  cir- 
cumstances to  obtain  satisfactoiy  results.  Reinsch^s  test 
yielded  results  very  similar  to  those  obtained  in  the  first 
experiment,  that  is  to  say,  the  copper  was  stained  of  an 
iron  gray  colour,  but  the  coating  was  not  so  thick  or  so  well 
marked  as  in  the  first  experiment. 

Several  other  processes  were  resorted  to,  among  them  that 
recommended  by  Marsh,  but  no  very  satisfactoiy  result  was 
obtained.  I  likewise  passed  a  stream  of  hydrosulphuric-acid 
gas,  through  a  previously  prepared  solution  of  the  suspected 
matters,  but  without  marked  results.  These  tests  are  of  a  less 
delicate  character  than  that  spoken  of  as  Reinsch's  test.  The 
principal  symptoms  of  poisoning  are  pain  in  the  region  of  the 

(1)  It  had  been  icrap«d  and  wuhed. 


232 

stomach,  complained*of  by  the  deceased,  bloody  stools,  pain 
and  constriction  of  the  gullet,  preventing  her  from  swallowing 
solid  substances,  and  the  clotted  blood  mixed  with  the  mat- 
ters rejected  from  the  stomach. 

These  symptoms  are  generally  met  with  in  cases  of  poison- 
ing by  irritant  substances,  such  as  arsenic  and  phosphoros. 
From  the  posUmortem  description  of  the  internal  parts  of 
the  body,  given  by  the  medical  witnesses,  I  am  of  opinion 
that  the  deceased  died  of  inflammation  of  the  mucous  mem- 
brane of  the  stomach,  and  that  the  said  inflammation  was 
caused  by  the  introduction  of  an  irritant  or  corrosive  substance. 

The  smell  of  garlic  mentioned  by  the  medical  men  as 
being  present  at  the  time  specified,  is  one  peculiar  to,  and 
yielded  by  phosphorus.  The  small  white  particles  men- 
tioned as  being  present,  do  not,  according  to  my  experience, 
indicate  much  by  themselves,  as  such  particles  are  frequently 
met  with  in  the  stomach.  When  carefully  examined,  I  think 
it  is  possible  by  the  touch  to  discover  if  such  particles  be 
metallic  or  not.  The  Medical  witnesses  have  stated  that 
the  superior  portion  of  the  rectum  was  in  a  state  of  disorga- 
nisation ;  this  inflammation  and  disorganisation,  I  look  upon 
as  one  of  the  most  marked  effects  of  an  irritant  poison,  more 
particularly  that  of  arsenic.  The  inflammation  described  as 
being  present  in  the  stomach  is  frequently  met  with,  but 
inflammation  of  the  stomach  conjointly  with  severe  inflam- 
mation and  disorganisation  of  the  rectum,  is  only  met  with 
in  extraordinary  cases. 

From  the  facts  taken  collectively — after  a  careful  examina- 
tion of  the  symptoms  present  during  the  illness,  and  of  the 
cadaverous  appearances,  I  am  of  opinion  that  the  deceased 
died  from  the  effects  of  an  irritant  poison. 

I  know  Smithes  Exterminator  ;  it  is  a  violent  poison,  the 
base  or  active  principle  of  which  is  phosphorus. 
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From  the  description  of  a  box  and  its  contents  given  in 
the  evidence  of  Doctors  Dubé  and  Desjaidins,  I  am  of  opinion 
that  the  said  box  contained  Smithes  Exterminator. 

I  know  of  no  agent  by  which  we  can  detect  the  presence 
of  phosphoms  in  the  body  after  four  or  five  month's  inhuma- 
tion,- it  is  a  volatile  substance,  decomposed  by  the  contact  of 
atmospheric  air. 

Examined  by  the  defence  : 

The  symptoms  of  poisoning  by  arsenic  are  various.  I 
believe  that  the  symptoms  of  poisoning  by  phosphorus  are 
less  varied  than  those  of  poisoning  by  arsenic.  It  is  unusual 
to  meet  with  an  inflammation  of  both  extremities  of  the 
intestine  tube,  the  intermediate  portions  being  healthy.  In 
cases  of  ordinary  inflammation,  the  inflammatoiy  action 
spreads  by  contiguity.  In  gastro  interitis  the  symptoms  are, 
vomiting,  pain  in  the  region  of  the  stomach,  dry  skin,  pulse 
small  and  hard,  obstinate  constipation,  great  prostration — 
palpitation  of  the  heart  is  a  nervous  affection  that  may  be 
produced  by  inflammation  of  some  very  important  organ  ;  it 
is  likewise  seen  in  nervous  diseases. 

I  have  frequently  examined  the  bodies  of  persons  who 
have  died  of  Gastritis,  the  appearance  of  the  stomach  varies 
according  to  the  duration  of  the  disease,  the  intensity  of  the 
inflammation,  and  the  habits  of  the  individual. 

There  is  this  diflerence  between  ordinaiy  Gastritis  and 
that  caused  by  irritant  poisons,  that  the  disease  in  the  latter 
caseruns  its  course  much  more  rapidly. 

It  is  on  record  that  traces  of  arsenic  have  been  found  in  the 
soil  of  several  old  cemeteries.  I  believe  that  it  was  detected 
in  two  cemeteries  in  France,  and  likewise  in. England  ;  the 
reason  is  unknown.  Traces  of  arsenic  are  not  found  in 
ordinary  soil.    There  is  no  arsenic  contained  in  the  human 
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body  although  a  contrary  opinion  obtained  for  a  length  of 
time.  Orfila  who  had  become  a  convert  to  this  opinion,  has 
since  acknowledged  his  error,  and  even  proved  the  canse  of 
his  error. 

The  quantity  of  arsenic  detected  by  my  experiments  was 
small,  inappreciable  by  the  ordinary  weights  ;  the  quantity  of 
matter  acted  upon  was  likewise  very  small.  The  quantity  of 
arsenic  found  could  not  of  itself  cause  death.  The  slips  of  cop- 
per used  were  not  heated  immediately  before  being  introduced 
into  the  liquid,  this  would  have  interfered  with  the  polished 
surface,  but  they  had  been  previously  heated  so  as  to  firee  them 
from  the  possibility  of  containing  arsenic.  They  were  intro- 
duced cold  into  the  liquid,  when  it  was  near  the  boiling 
point.  After  the  volatilisation  of  the  lead-colored  crust  that 
adhered  to  the  slips  of  copper,  minute  white  points  were  seen 
to  adhere  to  the  intemal  surface  of  the  reduction  tube,  those 
points  I  recognised  by  their  octohedral  shape  as  crystals  of 
arsenious  acid.  I  am  of  opinion  that  the  slips  of  copper  were 
covered  with  a  film  of  metallic  arsenic,  which  in  the  act  of 
volatilisation  became  united  with  air,  and  converted  into  arse- 
nious acid,  which  subsequently  attached  itself  to  the  walls  of 
the  tube. 

Re-examination  : 

Constriction  of  the  throat,  and  difficulty  of  swallowing 
solid  substances,  are  symptoms  not  met  with  in  ordinary 
inflanunations  of  the  stomach. 

Marquis  and  Michaud,  both  Physicians,  are  also  of  opi- 
nion that  Sophie  Talbot  died  of  an  inflammation  caused  by 
the  taking  of  corrosive  poisons. 

Mr.  Taché  addressed  the  jury  on  behalf  of  the  prisoners. 
The  line  of  defence  adopted  by  the  prisoners  consisted  of  a 
general  dénégation.    It  was  pretended  that  the  body  of  the 


235 

deceased  bad  not  been  identified,  that  there  was  no  proof  of 
poisoning,  and  that,  if  there  were  such  proof,  the  poison  was 
not  proved  to  have  been  administered  by  the  prisoners. 

The  following  is  an  abstract  of  the  evidence  adduced  by 
the  defence  : 

Jean  Baptiste  Morin,  witness  for  the  defence  : — On  the 
night  of  Sophie  Talbot's  death,  Bérubé  came  down  to  the 
4th  range  to  his  father's  house  to  ask  us  to  go  for  the 
priest,  as  his  wife  was  dying.  We  went  for  him — in 
our  way  to  Berubé's  we  met  the  son  of  Augustin  Tbériault 
who  told  us  she  was  dead. 

Bérubé  was  very  kind  and  complaisant  to  his  deceased 
wife,  and  he  refused  her  nothing — and*  on  one  occasion  he 
even  gave  me  money  to  purchase  apples  and  molasses  to 
make  preserves  for  her. 

Cross  examined  : 

It  was  about  the  begining  of  October  last  year  that  Bérubé 
gave  me  money  to  purchase  apples  and  molasses.  I  bought 
some  and  gave  them  to  him  ;  but  I  did  not  learn  that  pre- 
serves were  made  with  them.  I  lived  then  with  Bérubé  in  the 
house  which  he  has  in  the  4th  range  of  Green  Island,  and 
his  deceased  wife  lived  there  at  the  same  time. 

A  daughter  of  Bérubé,  about  eleven  years  of  age,  is  exa- 
mined.— She  ate  of  the  preserves  which  were  brought  to  the 
deceased  by  Génoffe  Thériault  and  they  did  not  make  her 
sick. 

Cross  examined  : 
She  only  tasted  them. 

The  Counsel  for  the  defence  declared  his  evidence  closed. 
Mr.  Angers,  for  the   Crown,  summed  up  the  evidence, 


236 

and  Mr.  Jnstice  Pankt  charged  the  jury,  commenting: 
1st.  upon  the  evidence  which  had  established  that  the 
death  of  Sophie  Talbot  had  been  occasioned  by  poison  ;  My. 
upon  the  facts  and  circumstances  which  tended  to  implicate 
the  prisoners,  and  lastly  upon  the  confession  of  Césarée  Thé- 
riault,  as  proved  by  Dr.  Dubé,  directing  the  jury  to  weigh 
this  evidence  with  the  greatest  care  and  precaution,  and 
impressing  upon  their  mind  that  this  evidence  could  only  be 
received  as  against  the  prisoner  Césarée  Thériault. 

The  jury  withdrew  for  half  an  hour,  and  returned  a  verdict 
of  guilty  against  the  two  prisoners. 

The  Judge  then  pronounced  the  sentence  of  death  upon 
the  prisoners  ;  and  the  day  of  execution  was  fixed  for  the 
tenth  day  of  December,  1852. 

Angers,  of  Counsel  for  the  Crown. 

Taché  and  Huoon,  of  Counsel  for  the  Prisoners. 


This  case  having  been  the  subject  of  comments  in  the 
periodical  press  and  elsewhere,  and  important  questions 
having  arisen  as  to  the  admissibilty  and  sufficiency  of  the  evi- 
dence, the  testimony  of  the  medical  men,  and  the  rulings  of 
the  presiding  Judge,  We  publish  the  foUowing  review  of 
this  case,  furnished  to  us  by  competent  jurists,  giving  also 
an  abstract  of  the  main  objections  as  to  the  legality  of  the 
proceedings  such  as  have  appeared  in  the  Quebec  Mercury, 
and  other  news-papers.     Ed. 
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REVISW  OF  THE  CASE 

OF  REGINA  vs.  BÉRUBÉ  ET  AL. 
Murder  by  Poison. 
Article  1. — Remarks  on  tlie  Kamowraska  murder  case. 

ARTICI.E  2. — An  answer  to  the  above  remarks. 

Article  S. — A  general  review  of  the  law  and  the  facts  of 
the  Bérubé  case. 


ARTICLE  1. 
RCMARKS  ON  THE  KÂMOURASKA  MURDER  CASE. 
To  (he  Editor  of  the  Quebec  Mercury. 

§  1.  Sir, — I  read  in  the  "Canadien,"  the  report  of  the  recent 
trial  at  Kamouraska,  of  one  Bérabé  and  his  wife,  accused  of 
poisoning  the  first  wife  of  the  prisoner  Bérubé.  These  two 
unfortunate  individuals  have  been  found  gujdty  and  con- 
demned to  death,  and  I  believe  they  are  to  be  executed  on 
the  2d  proximo.  As  the  evidence  adduced  has  been,  in  part, 
given  to  the  public,  I  have  considered  that  1  would  be 
wanting  in  the  obligation  which  every  citizen  owes  to  society, 
did  I  not  call  attention  to  the  extraordinary  species  of*  evi- 
dence which  has  been  allowed  to  be  adduced  against  the 
prisoners. 

No  principle  in  law  is  more  clearly  established  than 
that  which  rejects  hearsay  evidence  ;  yet  the  chief  portion  of 
the  testimony  contained  in  the  "  Canadien  "  allowed  to  be 
given  against  the  accused,  is  wholly  of  this  obnoxious  cha- 
racter. I  repeat  that  the  stories  of  nearly  all  the  witnesses 
produced  against  the  prisoners,  consist  for  the  most  part,  in 
statements  made  to  them  by  the  deceased^  when  it  does  not,  in 
the  slightest  degree  appear,  that  she  was  in  that  state,  which 
alone  rendered  such  statements  admissible.  (1)    The  rule  in 

(1)  Statement»  that  a  sick  pexeon  makes  of  her  sufferings  are  admissible  in 
cYxd  cnce— Phil,  and  Amos  on  Evid,  p.  266. 
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relation  to  the  admission  of  such  statements,  is  equally  as 
well  established  as  the  other,  and  is  always  laid  down  in  the 
books,  under  the  head  of  "  Dying  declarations  "  two  words 
which  at  once  convey  to  the  mind,  what  the  condition  of  the 
deceased  must  have  been,  at  the  time  the  statements  were 
made.  (I) 

This  rule  in  itself  forms,  after  all,  but  an  exception  to  the 
general  rule,  which  rejects  hearsay  evidence.  The  general 
principle,  on  which  the  species  of  evidence  termed  "  Dying 
declarations  "  is  admitted  was  thus  stated  by  Lord  Chief 
Baron  Eyre,  in  Rex  vs.  Woodcock,  (2)  "  That  they  are  de- 
clarations made  in  extremity,  when  the  party  is  at  the 
point  of  death,  and  when  every  hope  of  this  world  is 
gone,  when  every  motive  to  falsehood  is  silenced,  and 
the  mind  is  induced,  by  the  most  powerful  considerations, 
to  speak  the  truth.  A  situation  so  solemn  and  so  awful  is 
considered  by  the  law,  as  creating  an  obligation  equal  to  that 
which  is  imposed  by  a  positive  oath  in  a  Court  of  Justice. 
It  is  essential  to  the  admissibility  of  these  declarations,  and 
ts  a  preliwinary  factj  to  be  proved  by  the  party  offering  them 
in  evidence,  that  they  were  vuide  under  a  sense  of  impending 
dealh.^^  "  It  is  the  impression  of  almost  immediate  dissolution, 
that  renders  the  testimony  admissible."  Therefore,  where  it 
appears  that  the  deceased,  at  the  time  of  the  declaration,  had 
any  expectation  or  hope  of  recovery,  however  slight  it  may 
have  been,  and  tltmigh  death  actually  ensued  in  an  hour  after- 
wards^  the  declaration  is  inadmissible,"  (S)  "  A  belief 
that  the  party  will  not  recover,  (said  Baron  HuUock,)  is  not 
in  itself  sufficient,  unless  there  be  also  the  prospect  of  "  almost 
immediate  dissolution.  Rex  vs.  Butchell,  3,  C.  &  P.  629-31. 
In  addition  to  these  authorities,  I  shall  merely  add  the  follow- 
ing extract  irom  the  most  eminent  writers  on  the  subject,  on 

(1)  This  was  not  the  «ase  of  a  Dying  Declaration. 

(2)  2  Leach's  Cr.  Cas.  55a 

(3)  East  P.  C.  458—9,  Welborn's  case. 
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the  latitude  thus  allowed,  (1)  ^^  Though  these  declara- 
tionsy  when  deliberately  made,  under  a  solemn  and  religious 
sense  of  impending  dissolution,  and  concerning  circums- 
tances in  respect  of  which  the  deceased  was  not  likely  to 
have  been  mistaken,  are  entitled  to  great  weight,  if  precisely 
identified,  yet  it  is  always  to  be  recollected  that  the  accused 
has  not  the  power  of  croas-examination^  a  power  quite  as 
essential  to  the  eliciting  of  all  the  truth,  as  the  obligation  of 
an  oath  can  be  ; — ^and  that  when  the  witness  has  not  a  deep 
and  strong  sense  of  accountability  to  his  master,  the  passion 
of  anger,  and  feelings  of  revenge  may,  as  they  have  not  unfre- 
quenUy  been  found  to  do,  affect  the  truth  and  accuracy  of  his 
statements,  especially  as  the  salutary  and  restraining  fear  of 
punishment  for  perjury  is  in  such  cases  withdrawn." 

Now,  applying  these  principles  to  the  facts  of  the  Bémbé 
case,  what  do  we  find  ?  (2)  Witnesses  allowed  to  detail  conver- 
sations with  the  deceased  without  one  tittle  of  evidence  being 
adduced  to  shew  that  she  was  under  that  sense  of  impending 
dissolution,  which  could  alone  render  her  declarations 
admissible.  Where  is  the  evidence  of  the  proof  of  the  cir 
cumstance  mentioned  by  L.  C.  B.  Eyre,  as  essential  to  the 
admissibility  of  these  statements  ?  Where  is  the  proof  of  this 
"  preliminary  fact  to  be  proved  by  the  party  offering  them  in 
evidence  ?"  Is  it  in  the  testimony  of  Génoffe  Thériault,  who 
swears  that  the  deceased,  at  the  time  of  some  of  these  conver- 
sations '^  était  sur  le  pied  de  son  lit,  parlait,  riait  avec  nous, 
elle  ne  paraissait  psa  beaucoup  souffrir  et  ne  se  plaignait  pas 
trop  ?"  (was  sitting  at  the  foot  af  her  bed,  speaking  and 
laughing  with  us,  she  did  not  appear  to  suffer  much,  nor  did 
she  complain  much  ?)  Or  is  it  to  be  found  in  the  testimony 
of  Marceline  Beaulieu,  who  swears  that  the  deceased  was,  at 

(1)  Phil.  &  Am.  Evid.  305-6  :--l  Phil.  Evid.  292  :— 2  Johns,  35,36,  per  Li- 
Tingston  J. 

(2)  Th€8d  prineiples  cannot  be  applied  to  the  Bérubé  case  ;  there  is  no 
question  there  of  dying  declarations,' but  of  the  description  given  by  the  deceased 
of  her  sufferings. 
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the  time  of  these  statements,  able  to  get  up  alone  ;  that 
she  was  still  tolerably  strong  and  that  the  deceased  told  her 
that  her  husband  had  a  preference  for  the  female  prisoner, 
that  she  nevertheless,  never  said  so  in  her  husband's 
presence,  and  that  the  deceased  made  these  complaints 
six  or  seven  months  before  her  death,  while  the  indict- 
ment charged  the  prisoner  with  poisoning  her  some  few 
days  before  she  died  ?  I  will  iiot  take  up  more  time 
on  this  portion  of  the  subject,  but  will  pass  on  toa  nother, 
contenting  myself  with  merely  asking  what  the  effect 
of  such  testimony  must  have  been  on  the  minds  of  a  jury  com- 
posed in  all  probability  of  twelve  uneducated  men  from  the 
country,  when  I  add  that  the  same  Marceline  Beaulieu  was 
allowed  to  state  that  the  deceased  told  her  "that  the  prisoner, 
Bérubé,  believed  that  she  was  ill  because  there  was  poison 
in  the  potatoes  which  she  had  been  given,"  and  this  in  a 
case  were  the  prisoner  was  charged  with  this  very  crime  of 
poisoning  !  (1) 

Apart  from  this  testimony,  other  evidence  of  a  still  more 
reckless  nature  seems  to  have  been  permitted.  Thus  we  find 
the  same  witness  saying  "  almost  immediately  after  the 
decease  of  Bérubé's  wife,  it  was  said  (on  disait)  that  Bérubé 
and  the  female  prisoner  were  going  to  be  married  ;  and  the 
members  of  the  female  prisoner's  family  said  so  !  Was 
this,  or  was  it  not,  hearsay  evidence  ?  To  cap  the  climax 
however,  we  find  Philomène  Boulé,  swearing  "  that  on  the 
'yVednesday  preceding  the  decease  of  the  woman,  Narcisse 
Thériault,  a  child,  now  aged  '  about  six  years  '  (consequently 
at  the  time  of  statement  he  was  scarcely  five  years  old  !)  told 
me  that  the  prisoner  had  given  a  small  red  box  to  the  female 
prisoner,  and  that  he  (the  child  of  five  years  old)  believed 
that  it  was  for  the  purpose  of  poisoning  Julie  Ouellet,  his 
mother." 

(1)  The  witness  did  not  speak  of  poison  in  the  potatoes,  but  of  the  poisoDOOS 
effect  of  rotten  potatoes, 
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As  part  only  of  the  deposition  of  Pierre  Chabot  is  published, 
I  refrain'  from  expatiating  upon  it,  but  even  in  that  part,  we 
have  a  constable  swearing  that  the  Magistrate  endeavoured 
to  induce  the  female  prisoner  to  become  "  Queen's  evidence  '* 
in  consequence  of  the  proof  adduced  before  the  Coroner  !  To 
the  honor  of  the  Constable^  be  it  said,  he  told  the  Magistrate^ 
that  "  in  his  opinion  the  time  had  not  yet  come  to  do  that,  and 
that  certain  formalities  must  first  be  adopted  "!  Verily,  if 
those  gentlemen  were  made  to  change  offices  the  public 
service  would  be  benefitted. 

In  conclusion,  I  beg  to  state,  that  I  do  not  believe  I 
have  made  myself  subject  to  the  accusation  of  having 
commented  upon  the  evidence  while  a  «portion  of  it  only 
was  before  the  public,  because  such  testimony  is  illegal 
per  se,  and  cannot  be  rendered  legal  by  subsequent  evidence, 
and  I  will  add,  that  it  is  possible  that  the  "  preliminary  fact  " 
adverted  to,  may  have  been  established,  and  if  so,  then  the 
evidence  may  have  been  legally  received  and  the  prisoners 
duly  convicted,  but  I  can  see  no  reason  why  so  important  a 
portion  of  the  testimony  should  have  been  omitted  in  the  report 
of  a  case,  apparently  so  veiy  minute  and  circumstantial,  and 
which  must  have  been  handed  for  publication  by  some  one 
who  took  notes  of  the  trial.  Should  such  however  be  the 
case,  I  shall  be  mo^t  happy  to  withdraw  my  strictures,  and 
make  the  amende  honorable  à  qui  de  droit  ;  but  should  the 
report  be  a  correct  detail  of  all  that  was  adduced,  and  should 
it  appear  on  further  inquiry,  that  the  other  evidence  which 
was  tendered,  was  not  sufficient  in  law  to  sustain  the  indict- 
ment, then  I  think  it  will  become  necessary  to  give  another 
Court  the  opportunity  of  declaring,  whether  or  not,  the  trial 
in  question,  was,  in  the  words  of  Lord  Denman,  "a  mockery, 
a  delusion,  and  a  snare  ?'' 

AN  ADVOCATE. 
16 
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7b  the  Editor  of  ike  Morning  ChronicU. 

§  2.  SiR,«~The  whole  report  of  the  Bérubé  case  has  now  been 
published,  and  every  one  can  judge  for  himself,  how  far  the 
finding  of  the  verdict  was  warranted  by  the  evidence  addu- 
ced. Far  from  being  of  opinion  that  the  subsequent  publica- 
tion of  the  testimony  has  corrected  the  errors  of  the  first  por- 
tion, or  shewn  that  I  was  wrong  in  commenting  on  it  pieu- 
meciy  I  am  the  more  convinced  that  an  erroneous  course 
was  adopted  from  the  beginning — ^that  evidence,  of  an  illegal 
nature,  and  irrelevant  in  its  tendency,  was  admitted, — ^that 
the  minds  of  the  jury  were  allowed  to  be  influenced  by  con- 
siderations foreign  to  the  subject  of  the  accusation,  and  that 
in  short,  nothing  has  been  established  to  warrant  the  admis- 
sion of  evidence  which  must  have  tended  to  convict  the 
prisoners. 

Not  a  tittle  of  legal  evidence  has  been  adduced  to  attach 
the  poisoning  to  Bérubé.    The  testimony  given  at  the  trial 
connects  him,  in  no  wise,  with  the  administration  of  either 
arsenic  or  phosphorus,  or  as  the  witnesses  term  it,  *^  SmUh'^s 
Exterminator.^^  Two  questions  presented  themselves  at  this 
trial.    The  first,  whether  Sophie  Talbot  had  died  in  conse- 
quence of  poison  having  been  administered  to  her  ?  and 
secondly,  by  whom  this  poison  had  been  administered  ?  The 
solution  of  these  questions  should  have  been  attained  by  the 
usual  predetermined  and  specific  rules  of  inquiry,   and  this 
would  have  been  more  efiiciently  obtained  in  this  manner, 
than  by  allowing  the  tribunal  the  uncontrolled  liberty  of 
action,  which  it  seems  to  have  preferred.    The  knowledge 
of  a  multitude  of  compamtively  insignificant  facts  serves 
often  rather  to  confuse  than  enlighten,   and  the  wider  the 
field  of  inquiry  the  greater  the  danger  of  mistake,  from 
emotions  created  by  irrelevant  evidence.    The  very  form  of 
the  inquiry  is  of  vital  importance  as  respects  the  security  of 
society,  for  experience  has  shewn  that  this  form  was  a  neces- 
sary safeguard  for  such  security. 
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Proceeding  first  to  examine  the  valtte  of  the  evidence 
adduced  against  Bépbé,  we  find  it  utterly  worthless — I  dis- 
dain  again  to  return  to  the  testimony  of  the  child  Narcisse, 
and  even  if  his  evidence  were  legally  or  reasonably  admis* 
sible,  there  is  no  proof  whatever  to  connect  the  box  which 
he  saw  Bérubé  give,  with  that  out  of  which  the  female  pri^^ 
soner  took  the  substance  to  mix  up  with  the  preserves — none 
whatever.  (1)  It  was  however  conceived  that  it  would  fasten  a 
posMiUty  of  the  administration  of  poison  upon  him,  could  it 
be  established  that  he  had  purchased  poison  of  the  descrip- 
tion which,  it  is  alleged,  caused  the  death  of  his  wife,  and 
in  order  to  effect  this  important  object,  two  witnesses  were 
examined.  Theiv  testimony  was  certainly  of  a  formidable 
nature,  for  they  both  (Jarvis  and  his  daughter)  positively 
swear,  that  they  had  no  arsenic  in  their  establishment,  when 
Bérubé  asked  for  it,  and  that  he  absolutely  refused  to  purchase 
the  '*  Exterminator^  "  because  he  found  the  price  too  high  ? 
Now,  a  man,  who,  it  is  pretended,  was  so  very  anxious  to 
get  rid  of  his  wife,  would  Scarcely  have  hesitated  to  give 
twenty  pence  for  a  poison  which  would  so  effectually  secure 
his  object.  .  Therefore,  the  only  evidence  offered  to  connect 
Bérubé  with  the  procurement  of  the  poison  incontestably 
established  that  he  obtained  none  at  all.  (2)  When  so  many 
extraneous  methods  were  resorted  to,  for  the  purpose  of 
endeavouring  to  criminate  him,  why  were  not  efforts  made 
to  discover  the  parties  from  whom  the  poison  was  obtained  ? 
Perhaps  the  immense  amount  of  secondary  and  irrelevant 
evidence,  which  must  have  taken  much  time  and  pains  to 
collect,  caused  this  important  fact  to  be  lost  sight  of.  There  is, 
I  may  observe  here,  no  proof  whatever  of  the  administering  of 
arsenic  by  either  prisoner.  Even  as  regards  Césarée  Thé- 
riault,  the  evidence  of  administration  is  confined  to  the  sub- 


1)  Contrd,  see  Philoméne  Boulé's  evidence,  and  that  of  the  child. 
There  is  other  evidence  connecting  Bénibé  with  the  crime. 

16  • 
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stance  firom  the  bol,  which  it  is  supposed^  contained  the 
Exterminatar. 

Having  failed  on  this  point,  it  became  apparently  necessaiy 
to  shew  that  Bérubé  was  not  on  good  terms  with  his  wife,  and 
étrange  to  say,  the  only  evidence  in  support  of  such  a  sup- 
position is  found  in  th&  hearsay  evidence  of  Marceline  Beau- 
lieu,  who  was  told  by  the  deceased  six  or  seven  months 
before  the  crime  is.  alleged  to  have  been  committed,  that  she 
was  not  happy,  and  yet,  we  have  the  positive  testimony 
Wider  oath  of  the  said  Marceline  Beaulieu,  Génoife  Thériault, 
Amable  Ouellet,  and  Jean  Bte.  Morin,  who  swear  ^<  that 
Bérubé  and  his  wife  were  always  on  good  terms,  and  they 
lived  happily  *  comme  il  est  bien  rare  ' — that  Bérubé  was 
always  kipd  and  complaisant  to  her — ^that  he  refused  her 
nothing  "  and  all  this  to  their  personal  knowledge  ;  and  the  ne- 
gative testimony  of  the  brother  and  children  of  the  deceased, 
who  lived  with  her,  and  who  yet  say  nothing  of  an  unplea- 
sant feeling  existing  between  tha  parties. 

Perhaps  it  may  be  urged  that  during  her  illness,  he  mani- 
fested the  utmost  indifference  to  her  health,  and  evinced  a 
desii:e  to  see  her  languish  without  any  effort  to  succour  or 
relieve  her.  The  only  evidence  that  I  can  find  concerning 
this  point  is  contained,  1st — in  the  deposition  of  the  same 
Marceline  Beaulieu,  who  says,  that  the  prisoner  sent  for 
warm  punch  which  re^vived  his  wife,  and  was  given  her  by 
the  witness  herself,  that  he  went  to  her  house  to  get  méde- 
cine for  his  wife,  saying  she  was  ill,  and  requesting  her 
assistance,  and  imploring  her  to  lend  him  a  feather  bed  for 
his  wife,  as  she  had  not  a  comfortable  matrass — qf  his  having 
procured  tisanneioxher,  2nd — In  the  deposition  of  Génofle 
Thériault,  who  proves  that  Bérubé  went  to  her  house  during 
the  night  to  inform  her  that  his  wife  was  ill,  and  that  he 
wished  to  procure  for  her  the  last  consolations  of  a  dying 
christian.  3rd — In  the  depositions  of  Philomène  Bérubé  and 
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Germain  Talbot,  (the  fonner  the  daughter,  and  the  other  the 
brother  of  the  deceased)  who  confirm  the  statement  of  Mar- 
celine Beaolieu  ;  and  4th,  in  the  deposition  of  Jean  Bte. 
Morin,  who  proves  that  Bémbé  requested  him  also  to  go  for 
the  Cure  to  attend  his  sick  wife.  If  this  ground  of  accusa- 
tion be  abandoned,  perhaps,  it  will  be  said,  that  on  the  occa- 
sion of  the  first  illness  of  the  deceased  (which  took  place 
when  her  husband  was  absent^  and  during  which  she  exhi- 
bited symptoms  similar  to  those  observed  during  her  last 
attack)  Bérubé  acted  in  a  manner  which  evinced  his  anxiety 
to  lose  his  wife.  This  is  proved  perhaps  by  the  testimony  of 
the  deceased's  daughter,  Philomène,  who  swears,  that  when 
the  prisoner  heard  of  this  illness,  he  went  at  once  to  attend 
his  wife,  and  by  that  of  Félicite  Peltier,  who  confirms  the 
deposition  of  Philomène,  and  adds  that  from  what  he  did  for 
her,  his  wife  became  better,  and  that  he  did  not  leave  her 
until  her  illness  had  disappeared. 

It  is  moreover  evident  from  the  conduct  of  Bérubé,  that  he 
was  not  at  all  desu-ous  that  his  wife  should  eat  of  the  preserves 
(supposed  to  be  poisoned)  for  we  find  Philomène  Bérubé 
establishing  that  ^^  as  some  dirt  had  fallen  into  the  preserves, 
and  as  the  prisoner  had  put  his  hands  into  the  cup  to  take  it 
out,  the  deceased  said  that  the  preserves  were  too  dirty,  and 
that  we  should  eat  no  more,  upon  which  the  prisoner  threw 
them  away  and  the  prisoner  hiniself  took  them  from  my  mother. '^^ 
And  it  is  moreover  clear,  that  neither  Bérubé  nor  the  female 
prisoner  was  watching  that  no  efforts  should  be  made  to 
examine  the  preserves,  for  we  find  that  either  one  or  the  other 
or  both,  absented  themselves  with  some  of  the  visitors, 
leaving  the  deceased  with  her  friends,  who,  if  anything  pecu- 
liar was  then  discovered  about  these  preserves,  might  have 
retained  them  for  further  investigation. 

Dr.  Dubé  (as  I  have  already  mentioned  in  my  last  letter) 
was  allowed  to  give  in  evidence  an  admission  made  by  the 
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female  prisoner,  on  the  morning  after  the  inquest  That  ad- 
mission was  as  follows  :  ^^Hegaveme  alittlebox  of  tin,  covered 
with  paper  glued  on  the  seams — ^I  opened  it, — ^it  was  of  arose 
colour  and  of  the  consistence  of  suet.  I  took  some  three  times 
on  the  blade  of  a  knife  and  put  itin  the  preserves,  and  each  time 
that  I  did  so  smoke  was  produced.  /  only  piU  a  little  in 
the  preserves?^  Now  I  have  already  shewn  that  this  evidence 
could  not  affect  Bérubé.  Numerous  authorities  support  this 
position.  I  shall  content  myself  with  simply  referring  to  a  few  : 
—Rex  vs.  Fletcher,  4  Car.  and  P.  250  : — Rex  vs.  Heame,  4 
Car.  and  P.  216  :— Rex  vs.  Walkely,  6  Car.  and  P.  176  :— Rex 
vs.  Appleby,  3  Stark,  S3  : — (In  this  case,  A.  &  B.  were  chaiged 
with  the  joint  commission  of  a  felony,  and  A,  on  his  exaxnina- 
tion  before  a  magistrate  stated  in  the  hearing  of  C,  that  he  and 

B,  jointly  committed  such  felony,  which  B  did  not  deny  ;  and 
yet  it  was  held  that  these  circumstances  were  not  admissible, 
as  evidence  against  B,)  Rex  vs.  Pounmey,  7  Car.  and  P.  302  :— 
2  Russ.  on  C.  p.  864,  and  Arch.  122.  Besides  it  must  be 
remembered  that  this  so  called  admission  was  made 
within  some  two  or  three  hours  after  the  inducement  had  been 
held  out  to  this  woman  by  the  magistrate  to  confess^  and  when 
she  was  in  the  custody  of  the  very  man  in  whose  presence  the 
inducement  was  made.  (1)  Now,  it  is  undeniable  in  law  ^at 
a  second  confession  made  under  the  same  influence  as  the 
first  is  not  receivable  in  evidence  (Meynell's  case,  2  Le  win, 

C.  C.  122  :— Taunton,  S.  P.  Sherrington's  case  :— lb.  123, 
Patterson.)  And  it  is  quite  needless  for  me  to  shew  that  this 
confession  must  have  been  made  under  the  influence  of  this 
inducement,  since  the  learned  Judge  refused  to  admit  admis- 
sions made  by  this  woman  even  twenty-four  hours  after  the 
above  admission  made,  on  the  express  ground  that  the  infia- 
ence  still  predominated.  (2)  Reject  this  admission,  and  where 

(1)  This  admission  was  made  without  the  presence  of  Chabot . 

(2)  Not  only  upon  this  ground,  but  also  "P^n  the  ground  that  the  latter  admit- 
iionB  were  made  in  presence  of  pers^^g  ^  authority,  from  whom  the  prisoner 
mi^t  es^ect  some  benefit 
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is  the  proof  that  Césarée  Thériault  administered  any  suspi- 
cious substance  whatever  ? 

One  would  have  thought  that  we  had  enough  of  hearsay 
evidence,  and  yet  Germain  Talbot  is  allowed  to  state  con- 
versations between  him  and  Augustin  Thériault  (father  to  the 
female  prisoner)  which  would  tend  to  criminate  the  accused, 
for  they  convey  threats  on  the  part  of  this  Augustin  Thériault, 
against  the  witness  if  he  should  speak  against  the  female 
prisoner.  (1)  Throughout  the  whole  course  of  the  evidence. 
we  find  constant  efforts  made  to  keep  before  the  mind 
of  the  jury,  that  an  illicit  connexion  existed  between  the  two 
prisoners  during  the  lifetime  of  the  deceased,  and  that  ^even 
so  long  as  three  years  and  a  half  ago  Bérubé  was  on 
improper  terms  of  intimacy  with  the  female  prisoner,  (then 
between  12  and  13  years  of  age.)  This  is  appropriately  follow- 
ed up  by  evidence  that  the  female  prisoner  became  enceinte 
about  *  a  fortnight  after  .the  interment  of  the  deceased. 
What  had  all  this  to  do,  with  the  char^  of  poisoning  ?  Were 
the  prisoners  bound  to  maintain  their  character  for  chas- 
tity, or  defend  their  lives  on  a  charge  of  murder  ?  Truth 
and  justice  require  that  the  verdict  of  a  jury  should  result 
wholly  irom  the  evidence,  and  that  the  evidence  should  re/o^e 
soldy  to  the  fact  charged — ^Did  the  prisoners  poison  the 
deceased  ?  The  fact  of  their  having  or  not  having  done  the 
deed  cannot  depend  upon  the  ideas  which  the  jury  may 
entertain  of  the  conjugal  fidelity  of  one  of  the  parties.  This 
evidence  indicates  the  nature  of  the  course  adopted — ^facts 
established,  without  compunction,  relevant  or  irrelevant — a 
fearful  advantage  being  obtained  over  the  unfortunate  pri- 
soners— ^their  case  prejudged  in  the  minds  of  the  jury  with 
evidence  of  no  legal  value — ^their  previous  history  pretended 
to  be  related,  perhaps  distorted — and  thus  making  the  ques- 
tion of  their  guilt  or  innocence  to  turn,  not  upon  the  evidence 

(1)  Tbnie  threati  were  made  ia  preience  of  Bérubé,  wbo,  it  ii  prored,  joineé 
in  them. 
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adduced  respecting  the  deed^  for  the  supposed  perpetration  of 
which  they  were  then  being  tried,  but  upon  the  notion  which 
the  jury  might  formas  to  their  former  conduct  and  character. 
The  safeguards  which  experience  and  forethought  have  dia- 
covered  and  suggested,  for  the  protection  as  well  of  the 
accused  as  of  the  society  which  arraigned  them,  have  been  de- 
parted from  ;  the  dictates  of  humanity  and  of  common  justice, 
violated  ;  and  a  court  of  justice  assembled  to  decide  upon  the 
life  or  death  of  two  fellow  creatures  converted  into  a  scene 
wholly  repugnant  to  the  spirit  and  the  letter  of  our  institu- 
tions. 

I  alluded,  en  passant  in  my  last  paper,  to  the  supposed  idefh 
tity  of  the  corpse  of  Sophie  Talbot.  One  can  understand  ihe 
necessity  of  having  legal  proof  of  this  fact.  The  necessity, 
or  utility  of  e^XBb]i^\iixig  the  identity  of  the  ccffin  is  not  quite 
so  clear.  However,  Lambert  Ouellet,  was  examined  on  this 
point.  He  swears  "  tfeat  he  filled  up  the  deceased's  grave, 
after  the  coffin  had  been  put  in,  that  it  was  he  who  took  up 
the  coffin  at  the  inquest,  that  the  coffin  so  taken  up  is  the  sam^e 
that  was  put  in  as  containing  the  body  of  Sophie  Talbot.  The 
coffin  had  been  painted  with  the  soot  of  smoke  when  it  was 
put  in  the  ground,  and  was  black  ;  when  it  was  taken  up 
the  soot  and  black  were  gone."  (1)  In  other  words,  he  says, 
"  I  buried  a  hlack  coffin  and  I  dug  up  a  white  one  !"  The  iden- 
tity of  the  coffin  is  established  by  proving  that  it  was  wholly 
different  from  the  one  said  to  contain  the  body  !  Now,  this 
proof  must  have  presented  itself  to  the  jury  under  a  syllogistic 
form  something  like  this.  ^'  The  coffiji  buried  was  a  black 
one  ;  but  the  coâ|n  dug  up,  was  a  white  one  ;  therefore  the 
latter  contained  the  body  of  the  deceased  !" 

It  is  not  my  intention  to  comment  on  the  evidence 
given  by  the  Medical  Gentlemen,  for,  I  take  it,  sufficient 
has  been    shewn,    to    establish    that    in  consequence   of 

(1)  TheM  had  bMii  efiaead  by  moisture. 
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illegal  evidence  having  being  received  against  the  prisoners, 
the  verdict  rendered  against  them  is  illegal.  I  shall  mere- 
ly say,  that  even  arguing  upon  the  facts  supposed  to  be 
proved,  there  is  no  evidence  as  to  the  quantity  of  the  Exter- 
minator administered  in  the  first  place,  only  "  a  little,"  it  is 
proved,  was  put  into  the  preserves  ;  2o.  the  deceased  only 
took  two  or  three  teapoonsful  of  the  preserves  ;  whereas  the 
whole  quantity  consisted  of  about  three  fingers  in  depth  of  a 
bowl.  Here  would  arise  the  chief  question,  whether  the 
quantity  t^ken  (supposing  the  preserves  contained  poison)  was 
sufficient  to  destroy  life  ? 

There  is  no  evidence  on  this  point-r-on  the  contrary,  all  the 
Medical  Gentlemen  agree  in  stating  that  in  so  far  as  the 
Arsenic  is  considered  (and  there  is  no  proof  of  the  adminis- 
tration  of  that  substance)  the  quantity  discovered  was  not 
sufficient  to  destroy  life.  Now,  no  Phosphorus  was  discovered 
in  the  body  at  all,  because  (say  these  gentlemen),  it  is  a 
volatile  substance,  and  yet  great  stress  is  laid  on  the  fact  of  a 
strong  smell  of  garlic  arising  from  the  body,  said  to  proceed 
from  this  very  substance.  It  is  somewhat  difficult  to  find  a 
smell  remaining  months  after  the  substance  which  hi^s  pro- 
duced the  odour  has  disappeared.  One  would  think  that 
the  accessary  could  not  exist  without  the  principal.  Now 
the  odour  of  garlic  would  arise  from  Arsenic  when  heated, 
and  yet  this  fact  seems  to  have  been  wholly  slurred  over.  I 
shall  not  say  a  word,  either,  of  a  confusion  which  seems  to 
have  taken  place  between  the  classification  of  Arsenic  and 
Phosphorus,  as  irritants  and  corrosives.  I  regret  nevertheless 
that  other  portions  of  the  body  were  not  subjected  to  exami- 
nation. The  brain  and  spinal  marrow  might  have  been  looked 
at,  for  Arsenic  could  affect  both.  This  was  the  more  neces- 
sary as  the  symptoms  are  not  always  clearly  indicative  of  the 
poison  taken.  Another  very  singular  circumstance  connected 
with  this  poisoning  is,  that  although  the  female  prisoner  and 
the  witnesses  Génoffe  Thériault,  Philomène  Bérubé,  and 
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another  girl,  partook  of  the  preserves,  yet,  they  did  not  mfftr 
from  the  effect  of  it.    They,  (and  the  deceased  likewise) 
found  they  had  a  good  taste,  (1)  Now,  if  they  really  contained 
this  Smith's  JEzterminator  which  has  so   veiy  offensive  a 
smell,  (and  so  powerful  as  to  be  quite  perceptible  5  months 
alter  the  substance  itself  ceased  to  exist,)  can  it  be  true  that 
in  the  eating  of  the  preserves,  the  smell  was  not  discovered  ? 
The  Medical  witnesses  do  not  appear  to  have  been  asked  with- 
in what  period  of  time  poison  usually  proves  fatal  !  The 
stomach  was  preserved,  but  had  been  so  much  scraped  by  the 
other  gentlemen  (v^ho  nevertheless  admit  that  they  had  not  the 
necesssary  instruments  to  cany  out  the  experiments)  that  Dr. 
Jackson  could  not  establish  any  thing  satisfactory  by  an  exa- 
mination. Besides,  it  is  quite  possible,  that  it  may  have  been 
preserved  in  Alcohol,  which  would  have  seriously  embarrass 
ed  an  analysis  of  its  contents.  A  very  delicate  experiment  was 
resorted  to  for  the  purpose  of  ascertaining  whether  the  subs- 
tance contained  in  the  vial  given  by  Dr.  Dubé  to  Dr.  Jackson, 
taken  from  the  stomach  of  the  deceased,  was  impregnated 
with  poison — I  allude  to  **  Reinch's  Process."  "  In  the  appli- 
cation of  this   ingenious  process  (2)  the  solid  or  liquid  sup- 
posed to  contain  arsenic   is   boiled  with  one-sixth  peart  of 
pure  muriatic  acidj    and  a  slip    of   bright    copper  foil  is 
then  introduced."    I  trust,  I  may  be  pardoned,  if  I  say 
that  I  cannot  understand  why  in  the  experiment  made  by 
the  Medical  Gentleman  on  the  substance  contained  in  this 
vial,  "  he  added  water,"  to  the  acid  ?  More  particularly  as 
the  same  author  says,  "  One  great  advantage  is,  that  we  are 
not  obliged  to  dilute  the  liquid  in  the  experiment,  and  there 
is  no  loss  of  arsenic  ;"  for  he  adds  :  "  the  deposit  of  arsenic 
is  materially  affected  by  the  quantity  of  water  present,  or,  in 
other  words,  the  degree  of  dilution."    I  regret  moreover, 
that  but  onepiece  of  copper  was  introduced  into  this  substance, 

(1  )  Upoo  this  point,  read  the  answer  to  these  remarks. 
(2)  Taylor's  Medical  Jur.  p.  91. 
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for,  since  the  quantity  obtained  was  so  small  as  to  be  '^  inap^ 
predable  "  in  weight,  a  continuation  was  advisable  ;  because', 
says  Taylor  :  ^^  If  enough  should  not  be  apparent  firom  one 
piece  of  copper,  several  may  be  successively  introduced.  A 
laige  surface  of  copper  may  be  in  this  way  at  once  covered, 
and  the  arsenic  collected."  Taylor  speaks  of  another  experi- 
ment for  the  purpose  of  determining  the  presence  of  arsenic, 
viz  :  that  of  cutting  the  liver,  spleen,  and  kidneys,  into  very 
small  pieces,  and  subjecting  them  also  to  Reinsch's  process. 
It  is  a  pity  that  all  these  organs  were  not  subjected  to  the  test. 
One  of  the  medical  gentlemen  (who  has  nevertheless  given  an 
enlightened  testimony)  admits  that  he  never  heard  of  the  pre- 
sence of  arsenic  in  the  soil  of  Cemeteries — ^yet,  Taylor  says, 
(p.  96)  that  it  is  established  by  the  researches  of  several  tox- 
icologists,  that  such  soil  often  contains  a  compound  of  that 
snbstance. 

I  have  already  objected  to  "  hearsay  evidence  ;"  before 
coneludiiig,  I  have  alsQ  to  object  to  an  ^^  opinion"  given 
by  a  medical  witness,  apparently  in  answer  to  a  ques* 
tion,  not  within  the  scope  of  those  in  which  his  opinion 
would  be  receivable.  The  gentleman  in  question  says, 
"  From  the  description  of  a  box,  of-  which  mention  has  been 
made  by  Drs.  Dubé  and  Desjardins,  I  am  of  opinion  that 
ihi^hoxéontsiined  Smithes  Exterminator.^^  Now  this  witness 
was  no  more  qualified  than  any  layman  to  give  an  opinion 
in  relation  to  this  matter — it  was  not  a  question  of  medical 
science  or  skill — for  although  the  box  might  have  correspond- 
ed with  the  boxes  which  contain  the  "  Extermimtor^^^  yet, 
there  is  nothing  inconsistent  with  this  fact  in  supposing 
that  this  very  box  may  have  contained  tooth-powder  or  any 
other  substance.  A  medical  witness  should  ^^  remember 
that  his  conclusions  are  to  be  based  only  upon  medical 
facts — not  upon  moral  circumstances,  unless  he  be  spe- 
cially required  to  express  an  opinion  with  regard  to  them, 
when  they  are  of  a  medico-moral  nature.  Further,  they  must 
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be  based  only  on  what  he  has  himself  seen  or  observed?^  (1) 
Did  it  become  absolutely  necessary  to  indentify  this  box  and 
the  substance  it  contained,  I  submit  that  the  identical  John 
Smith  himself  might,  failing  other  evidence,  have  been  pro- 
duced. 

And  now,  I  shall  finish  my  correspondence  on  this  subject, 
in  the  words  of  the  reviewer  of  Madame  Lafarge's  case, 
published  in  the  Edinburgh  Review.  "The  quantity  of  irrele- 
vant matter  introduced  on  this  trial  is  absolutely  marvellous, 
while  the  facts  stated  in  evidence  which  really  related  to  the 
issue,  are  in  the  same  proportion  few,  and  for  the  most  pait 
insignificant."  And  now,  I  ask  with  that  writer  "  whether  it 
would  be  safe,  whether  it  would  conduce  to  the  security  of 
society  at  large,  to  deem  the  prisoners  guilty,  upon  evidence 
which  in  itself  is  so  untrustworthy,  and  received  in  a  manner 
so  well  calculated  to  destroy  the  little  value  it  might  othe^ 
wise  have  possessed  ?"  Looking  back  through  the  whole 
evidence,  carefully  weighipg  each  separate  item  adduced, 
trying  its  worth  by  every  test  which  the  experience  of  ages  has 
suggested,  I  am  satisfied  that  there  was  not  sufficient  evidence 
to  prove  that  the  deceas.ed  came  to  a  violent  end  ;  still  less 
to  shew  that  the  prisoners  were  the  guilty  cause  of  her  death. 
The  system  employed  served  to  increase,  not  to  allay  alarm  ; 
it  made  criminals,  without  proving  them  to  be  guilty  ;  and 
thus  it  will  teach  the  people  to  feel,  that  not  only  are  they 
exposed  to  the  assaults  of  the  wrong-doer,  but  that  they  are 
also  liable  to  incur  even  greater  harm  from  the  very  means 
intended  for  their  protection. 

The  termination  of  the  Kamouraska  trial  arrives  at  last, 
after  having  occupied  from  Saturday  till  Friday  of  the  follow- 
ing week.  The  Judge  reads  his  notes,  and  addresses  the  juiy  ; 
that  body  retire,  and  return  into  Court  after  a  deliberation  of 
half  an  hoUTj  and  in  the  midst  of  the  general  anxiety,  these 

(1)  Taylor's  Medical  Jur.,  p.  63. 
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men  pronounct  a  verdict  of  guilty  ageinst  the  man  and  the 
woDDAn.  The  Judge  pronounces  the  sentence  of  death  against 
the  prisoners.  A  dread  emotion  prevails  in  the  Court,  and  the 
tears  of  the  condemned  mingle  with  those  of  the  spectators, 
and  the  day  which  is  to  close  the  mortal  existence  of  two  hu- 
man beings  is  proclaimed.  All  is  over.  The  father  of  three 
helpless  children — ^the  mother  of  an  infa^^t  babe,  are  conducted 
to  prison,  there  to  remain  till  they  undergo  the  last  punishment 
which  the  power  of  their  fellows  can  inflict.  Silenced  now 
are  the  fancies  that  entered  the  heads  of  their  neighbours^  - 
hushed  are  the  conjectures  of  the  gossiping  crones.  The 
work  is  done.  The  pbebooauve  of  mkrcy  still  remains  !' 
Shall  these  people  be  executed,  and  the  press  of  this  district 

maintain  silence  ?  (1) 

"  AN  ADVOCATE." 

AKTICLE  2. 

An  answer  to  the  Remarks  of  an  Advocate. 

So  much  has  been  written  and  published  touching  this 
unfortunate  affair  that  it  would  seem  necessary  to  have  done 
with  it  ;  nevertheless  as  every  thing  that  has  been  said  upon 
the  subject,  has  been  so  said  Exporte^  it  will  no  doubt  be 
allowed  one  who  was  present  at  the  trial  to  make  a  state- 
ment in  elucidation  of  truth  and  in  the  interest  of  justice. 

It  is  perhaps  late,  but  it  must  be  borne  in  mind,  that  it 
would  not  have  been  right  to  express  an  opinion  at  a  time 
when  the  fate  of  the  prisoners  was  undecided,  and  was  still 
in  the  hands  of  the  Government.  Moreover  the  period  of 
time  which  has  now  elapsed  must  have  had  the  effect  of 
smoothing  down  the  ill  feeling's  which  certain  publications 
must  have  given  rise  to. 

(1  )  A  large  number  of  petitions  in  favor  of  a  commutation  having  been  sent  from 
the  District  of  Kamouraska,  the  prisoners  have  had  their  sentence  commute^ 
into  an  imprisonment  for  life  in  the  renitentiary. 
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It  is  necessary  to  observe,  at  the  outset,  that  the  evidence 
as  published  in  the  Canadien  and  as  published  in  the^oumal 
de  Québec,  and  upon  which  several  comments  have  'been 
made,  is  not  correctly  given  :  certain  errors  have  crept  in, 
certain  omissions  have  been  made.  It  is  confused  and 
obscure,  this  is  not  attributable  to  the  reporter,  but  to  cir- 
cumstances over  whi(5h  no  control  could  be  exercised. 

The  reporter  has  omitted  certain  answers  of  the  boy  Nar 
cisse  Thériault  to  the  questions  put  to  him  by  the  Court  upon 
the  closing  of  his  evidence.  '  An  important  omission  has 
been  made  in  relation  to  the  evidence  of  one  Chabot  to 
whose  testimony  a  number  of  objections  were  made,  which 
were  all  maintained  by  the  court,  by  reason  of  its  being  in 
presence  of  Chabot,  that  Gauvreau,  the  Justice  of  the  Peace, 
suggested  to  the  female  prisoner  the  propriety  of  her  be« 
coming  a  witness  for  the  Crown.  It  is  reported  neverthe- 
less, that  one  of  these  objections  was  set  aside,  such  is  not 
the  case.  The  reason  of  this,  no  doubt,  involuntary  error,  is 
that  the  examination  of  the  witness  was  continued  upon 
matters  which  had  preceded  the  pretended  admission  which 
was  attributed  to  the  female  prisoner.  In  the  address  to  the 
jury,  it  was  plainly  said  that  the  statements  made  to  Chabot 
could  not  be  received,  those  only  made  to  Dr.  Dubé  being 
admissible.  The  Court  distinctly  stating  to  the  jury  the  rea- 
sons for  deciding  that  the  admissions  to  the  constable  Chabot 
could  not  be  received,  and  the  ground  for  admitting  those 
made  to  Dr.  Dubé. 

The  points  raised  in  relation  to  this  trial  are  reducible  to 
four  principal  ones. 

1.  That  the  Court  had  admitted  hearsay  evidence,  which 
ought  not  to  have  been  taken. 
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2.  That  the  evidence  of  a  child  "o^ho  did  not  understand 
the  natoie  of  an  oath  had  been  admitted. 

3.  That  the  admissions  made  by  the  female  prisoner  to 
Dr.  Dubé,  eSter  it  had  been  suggested  to  her,  that  it  would  be 
better  that  she  should  become  a  witness  for  the  Crown,  had 
been  illegally  admitted  by  the  Court. 

4  And  lastly.  That  as  to  the  prisoner  Bérubê,  there  was  no 
sufficient  proof  of  his  participation  in  the  crime  charged. 

FIRST  POINT. 

In  supporting  the  first  point,  it  has  been  pretended  that 
nothing^was  clearer  in  law  than  the  rule  which  rejects  hear* 
say  evidence,  and  that  nevertheless  the  principal  part  of  the 
evidence  received  against  the  parties  accused  was  evidence 
of  that  description. 

It  has  been  repeatedly  said  that  the  evidence  given  by 
most  of  the  witnesses  produced,  consisted  of  what  had  been 
said  to  them  by  the  deceased,  concerning  her  state  of  health, 
and  that  it  did  not  appear  that  she  was  in  that  state  which 
could  alone  render  her  statements  admissible; — namely, 
under  the  impression  of  impending  dissolution. 

The  writers  upon  the  subject  did  not  perceive  that  dying 
declarations  were  not  in  question,  but  that  the  matter  under 
consideration  was  the  symptoms  affecting*  a  woman  alleged 
in  the  indictment  to  have  been  poisoned.  It  is  to  be  regretted 
that  they  did  not  advert  to  the  following  authority  from  the  work 
cited  by  them,  else  they  would  have  found  that  : — "  Wherever 
"  the  bodily  or  mental  feelings  of  an  individual  are  material 
"  to  be  proved,  the  usual  expressions  of  such  feelings,  made 
^^  at  the  time  in  question,  are  also  original  evidence.. •• 
"  and  whether  they  were  real  or  feigned,  is  for  the  Jury  to 
^^  determine.  •  •  •  So  also,  the  representations  made  by  a  sick 
^^  person  of  the  nature,  symptoms  and  effects  of  the  malady 
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"  under  which  he  is  laboring  at  the  time,  are  received  at 
^^  original  evidence.  If  made  to  a  medical  attendant,  they 
"  are  .of  greater  weight  as  evidence,  but  if  made  to  any 
**  other  person  they  are  not  rejected  on  that  account."  (1) 

It  has  been  said  : —  • 

"  Thus,  we  find  the  same  witness  saying,  immediately 
"  after  the  decease  of  Bérubé's  wife,  it  was  said  that  Bérabé 
"  and  the  female  prisoner  were  going  to  be  married,  and  the 
"  members  of  the  family  of  the  female  prisoner  said  so!  !  !  " 
and  then,  "  w^as  this  or  was  it  not,  hearsay  evidence."  This 
évidence  was  admissible  ;  upon  consulting  Roscoe  on  evi- 
dencce,  the  following  passage  will  be  found,—"  Where  how- 
"  ever  the  peculiar  circumstances  of  the  case  are  suctt  as  to 
"  afford  a  presumption  that  the  hearsay  evidence  is  true,  it  is 
"  then  admissible."   (g) 

In  the  present  case,  the.presumptions  were  strong,  the  pri- 
soners were  in  the  habit  of  meeting,  and  they  were  soon 
after  married. 

lu  answer  to  similar  objections  the  same  author  is  referred 
to,  he  says  : 

"  Where  the  inquiry  is  into  the  nature  and  character  of  a 
"  certain  transaction,  not  only  what  was  done,  but  also  what 
"  was  said  by  both  parties  during  the  continuance  of  the 
"  transaction  is  admissible,  for  to  exclude  this,  would  be  to 
"  exclude  the  most  important  evidence.  In  this  case,  it  is 
"  not  the  statements  of  those  persons,  unconnected  with  the 
"  fact  which  is  received,  but  it  is  the  declaration  of  the  parties 
"  to  the  fact  themselves,  or  of  others  connected  with  themselves 
"  in  the  transaction,  which  are  admitted  for  the  purpose  of 
i'  illustrating  its  peculiar  character  and  circumstances." 
It  has  been  argued  that  the  portion  of  the  evidence  of 
Philomène  Boulé,  in  which  she  states  that  the  boy  Thériault 

n.)  1  Greenleaf,  on  Evidence,  p.  10^» 
^2}  Roscoe,  on  evidence,  p.  22. 
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had  told  her  that  the  male  prisoner  had  given  a  little  box  to 
the  female  prisoner,  ought  not  to  have  been  admitted  ;  this 
objection  will  be  hereafter  adverted  to. 


8£GONI>  POINT. 

That  the  evidence  of  a  child  who  did  not  onderstand  the 
nature  of  an  oath  had  been  admitted. 

It  is  well  in  the  first  place  to  examine  the  Law  which 
settles  this  question. — Roscoe,  p.  11 4,  writing  upon  the  sub- 
ject, expresses  himself  thus  : — ^**  At  one  time,  their  age  {of 
"  children)  was  considered  as  the  criterion  of  their  compe- 
'^  tency,  and  it  was  a  general  rule  that  none  could  be 
*^  admitted  under  the  age  of  nine  years,  veiy  few  under  ten.'' 

The  error  lies  in  having  taken  the  old  rule  as  law,  and  all 
the  citations  up  to  the  case  of  Brazier  in  1779  are  not  appli- 
cable, as  the  law  now  stands  ; — ^and  it  seems  not  to  have  been 
observed  that  it  was  in  that  very  case  that  the  new  rule  was 
adopted.  Roscoe  points  this  out  ;  he  says  :  ^'  Subsequently 
^'  all  the  Judges  agreed  that  a  child  c^  any  age,  if  capable 
"  of  distinguishing  between  good  and  evil,  might  be  exa- 
*'  mined  upon  oath,  and  that  a  child  of  whatever  age  could 
'^  not  be  examined  unless  sworn.  This  is  now  the  establish- 
"  cd  rule  in  all  cases  civil  as  well  as  criminal,  and  whether 
*^  the  prisoner  is  tried  for  a  capital  offence  or  one  of  an 
•'  inferior  nature." 

This  is  the  criterion  by  which  the  admissibility  of  the 
evidence  of  a  child,  whatever  his  age  may  be,  must  be  tested, 
namely,  whether  he  is  capable  of  distinguishing  between 
good  and  evil,  and  not  by  his  capacity  to  give  a  correct  defi- 
nition of  an  oath.  Another  authority  may  be  here  cited  : 
Phillips,  on  evidence,  in  his  first  volume  p.  20,  after  having 
17 
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referred  to  Blackstone,  says  :  '^  It  seems  however  impossible 
'^  to  lay  down  any  general  role  on  the  subject,  applicable  to 
^'  all  cases.  A  prisoner  may  be  legally  convicted  on  such 
^'  evidence  alone,  and  unsupported,  and  whether  the  account 
^^  of  the  witness  requires  to  be  conroborated  in  any  part  or  to 
'^  what  extent,  is  a  question  exclusively  for  the  Jury,  to  be 
^'  determined  by  them  on  a  review  of  all  the  circumstances 
^^  of  the  case,  and  specially  of  the  manner  in  which  the  child 
*'  has  given  his  evidence." 

The  following  is  the  preliminary  examination  of  the  child, 
as  extracted  from  the  notes  of  the  presiding  Judge  : 

Q.  What  age  are  you? 

A.  I  shall  be  six  years  old  in  the  month  of  January. 

Q.  Do  you  know  what  an  oath  is  ? 

A.  I  do  not  understand  that. 

Q.  Have  you  been  to  Cathechism  ? 

A.  No,  but  I  am  about  going. 

Q.  Is  there  a  God? 

A.  Yes. 

Q.  Do  you  know  what  telling  the  truth  is  ? 

A.  Yes. 

Q.  Where  are  people  punished,  when  they  do  not  tell  the 
truth? 

A.  In  hell. 

^    Q.  Are  people  also  punished  in  this  world. 

A.  Yes. 

Q.  What  prayers  do  you  know  ? 

A.  I  do  not  understand  that 
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Q.  Do  you  say  your  piayers  sometimes  ? 

A.  Yes,  at  night,  before  going  to  bed,  and  also  in  the 
morning.  I  say  one  part  alone,  and  mamma  makes  me  say 
the  rest. 

Q.  Is  it  a  sin  to  tell  stories  under  oath  ? 

A.  Yes. 

Q.  Where  would  you  be  punished,  if  you  did  not  tell  the 
truth  under  oath  ? 

A.  In  hell,  and  I  would  also  be  punished  in  this  world. 

Upon  this,  the  Court  overruled  the  objection  made  to  the 
hearing  of  this  witness,  who  was  then  sworn*  He  was  then 
asked  by  the  Court  if  he  was  obliged  to  tell  the  truth,  and  he 
answered  he  was. 

It  must  be  recollected  that  the  admissibility  only  of  the  wit- 
ness is  in  question  ; — ^his  evidence  will  be  reviewed  later. 

Although  this  child  was  unable  to  give  a  definition  of  an 
oath, — it  is  nevertheless  plain  from  his  answers, — ^that  be 
knew  what  obligation  was  imposed  upon  him  by  his  oath, 
and  how  he  could  be  puniçhed  for  false  swearing,  as  well  in 
this  world  as  in  the  next,  and  that  he  was  capable  of  dis- 
tinguishing good  from  evil. 

According  to  the  authority  taken  from  Roscoe  and  firom 
Phillips,  the  evidence  of  the  child  having  been  taken,  it  was 
exclusively  within  the  province  of  the  jury  to  say  whether, 
taking  into  account  all  the  circumstances  of  the  case,  and  the 
manner  in  which  the  evidence  had  been  given, — the  state- 
ments of  the  witness  required  any  and  what  corroboration. 

It  was  therefore  right  in  the  Court  to  take  this  evidence. 
The  law  gave  the  judge  a  discretionary  power  to  that  eflfoct, 
as  it  gave  the  jury  the  power  of  deciding  how  far  the  evi- 
dence required   conoboration.     The  evid^ce  of  Oénoie 
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Thériault,  Julie  Ouellet,  and  Philomène  Boulé,  and  the 
admissions  of  Césaiée  Thénault,  concerning  the  box  in 
question,  all  conoboiate  the  testimony  of  the  boy  Naieisse. 

THIRD   POINT. 

That  the  admissions  made  by  the  female  prisoner  to  Dr. 
Dubé,  after  it  had  been  suggested  to  her  by  Mr.  Gauvreau, 
the  Justice  of  the  Peace,  that  it  would  be  better  that  she 
should  become  a  witness  for  the  Crown,  have  been  illegally 
admitted  by  the  Court. 

Upon  this  important  question,  as  upon  many  others,  the 
jurisprudence  has  been  improved,  as  appears  by  the  foUow- 
ing  passage  : 

"  On  this  subject,  (confessions)  the  law  has  proceeded  to 
**  a  scrupulous  nicety,  which  the  good  sense  of  the  Judges 
*^  has  recently  inclined  to  restrain."  (1) 

Upon  the  occasion  of  the  decision  of  the  twelve  judges  in 
the  case  of  Regina  vs.  Baldly,  Crown  cases  reserved  of  186f, 
Baron  Parke  is  reported  to  have  made  the  following  obser- 
vations : 

**  The  decisions  to  that  effect  have  gone  a  long  way.  Whe- 
"  ther  it  would  not  have  been  better  to  have  left  the  whole  to 
"  go  to  the  jury,  it  is  now  too  late  to  inquire,  but  I  think  there 
"  has  been  too  much  tendemess  towards  prisoners  in  this 
'*  matter.  I  confess  tliat  I  cannot  look  at  the  decisions  with- 
"  out  some  shame,  when  I  consider  what  objecticms  have 
"  prevailed  to  prevent  the  reception  of  confessions  in  evi- 
"  dence,  and  I  agree  with  the  observation  of  Mr.  Pitt 
"  Taylor,  that  the  rule  has  been  extended  quite  too  far,  and 
**  that  justice  and  common  sense  have  too  frequently  been 
*'  sacrificed  at  the  shrine  of  mercy.''  (2) 

[11  Dickenson's  Guide  to  the  Quarter  Sessions,  by  Talfourd,  p.  524|  5th  Lon- 
doti  £d* 
(2)  XXL  EngL  Reports  in  Law  and  Equity,  for  1852|  p.  598. 
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This  serves  to  explain  some  of  the  older  authorities  such 
as  they  are  found  in  Starkie  :  *^  Where  a  confession  has 
"  once  been  rendered  by  such  means,  all  subsequent  admis- 
"  sions  of  the  same  or  like  facts  must  be  rejected,  for  they 
^'  may  have  resulted  from  the  same  influence."  (1) 

Let  us  continue  to  examine  the  law  upon  this  subject  ;  it 
is  clearly  stated  in  the  following  passage  : 

"  The  only  questions  in  these  cases,  are,  was  any  promise 
**  of  favor,  or  any  menace  or  undue  terror,  made  use  of  to 
**  induce  the  prisoner  to  confess.  And  if  so,  was  the  prisoner 
*'  induced  by  such  promise  or  menace  &c.,  to  make  the  con- 
"  fession  attempted  to  be  given  in  evidence.  If  the  judge 
**  be  of  opinion  in  the  affirmative  upon  both  these  questions, 
**  he  will  reject  the  evidence.  If  on  the  contrary  it  appears 
*^  to  him  from  circumstances,  that  although  such  promises  or 
*'  menaces  were  held  out,  they  did  not  operate  upon  the 
"  mind  of  the  prisoner,  but  that  his  confession  was  volunta- 
**  rily  made  notwithstanding,  and  he  was  not  biassed  by  such 
**  impressions  in  making  it,  the  judge  will  admit  the 
"  evidence."  (2) 

In  the  case  under  consideration,  a  constable  by  the  name 
of  Chabot  having  arrested  the  female  prisoner,  took  her  to 
his  house  where  Mr.  Gauvreau,  a  Justice  of  the  Peace,  told 
her  she  had  better  become  a  witness  for  the  Crown  ;  about 
twenty  minutes  afterwards  Mr.  Gauvreau  left,  without  the 
prisoner  having  made  any  admissions,  but  subsequently  she 
'  made  admissions  to  Chabot,  which  she  repeated  the  next 
day,  while  he  was  taking  her  to  Kamouraska.  The  Court 
refused  to  receive  those  admissions,  because  the  suggestion 
of  Mr.  Gauvreau  had  been  made  in  the  presence  of  the  cons- 
table, who  was  a  person  in  authority  over  the  prisoner. 

[l]3d  Starkie'8  Evid.  49. 
(2)  Archbold,  p.  112. 
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The  circumstances  under  which  the  admissions  to  Dr. 
Dubé  were  made,  were  altogether  different  ;  (1)  the  question  dl 
the  admissibility  of  this  confession  became  one  of  great  deli- 
cacy— ^It  was  received  in  evidence  under  the  following 
authority,  which  goes  farther  than  was  necessayr  to  admit  the 
confession  made  to  Dr.  Dubé  :  ^^  If  after  the  promise  has  been 
'^made  such  circiunstances  should  take  place  as  to  induce 
^*  a  presumption  that  a  subsequent  confession  has  not  been 
^^  made  under  the  influence  of  that  promise,  there,  appears  to 
^^  be  no  reason  for  rejecting  the  confession,  because  the 
'^  person  to  whom  it  is  made  is  the  same  to  whom  the 
^^  former  confession  was  also  made."  (2)  Dr.  Dubé  was 
not  the  person  to  whom  the  admissions  of  the  female 
prisoner  were  made  in  the  first  instance,  he  was  a  stranger, 
invested  with  no  authority,  who  had  made  neither  promises 
nor  threats. 

• 
The  Court  had  to  choose  between  the  opinion  of  Starkie 

above  cited,  and  the  last  quoted  from  Roscoe,  which  is  moie 

consonant  with  the  more  recent  decisions  indicated  by  Tal- 

fourd,  who  states  that,  in  matter  of  confession,  the  law  had 

pioceeded  to  a  scrupulous  nicety  which  the  good  sense  of 

the  judges  had  recently  inclined  to  restrain. 

In  August,  184S,  the  Court  of  Queen's  Bench,  at  Quebec, 
presided  by  Sir  James  Stuart,  Chief  Justice,  tried  one  Jacob 
Cline,  upon  an  indictment  for  stealing  a  sum  of  money  from 
his  master.  Dr.  Racey,  who  proved  the  theft,  stated  that 
having  suspected  the  prisoner,  he  said  to  him  that,  if  he  would 
return  him  his  money,  he  would  not  move  further  in  the  mat- 
ter, upon  which  the  prisoner  made  an  admission.  The  pri- 
soner was  then  taken  to  the  police  station.  A  second  witness, 
Robert  Russel,  proved  that,  while  the  prisoner  was  in  the 
police  station,  having  been  questioned  touching  the  matter, 

(1)  8«e  the  evidence  of  Dr.  Dnbéi  ai  reported  ante  p.  224. 

(2)  RoBcoe*!  ETid.  p.  43. 
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he  had  made  a  second  confession.  It  is  right  to  observe 
that  the  ^tness  Russel  was  a  person  in  authority,  being 
then  the  Chief  of  Police,  but  he  had  neither  threatened  the 
prisoner  nor  had  he  made  him  any  promise.  The  Chief 
Justice  was  of  opinion  that  the  confession  made  to  Russel  ^ 
was  admissible  and  sufficient  to  convict  the  prisoner* 

The  decision  of  the  Court  at  Kamouraska  is  manifestly 
analogous  to  the  case  of  Cline. 

FOURTH  poiirr. 

That  as  to  the  prisoner  Bérubé,  there  was  no  sufficient 
proof  of  his  participation  in  the  crime  charged. 

After  having  thus  answered  the  objections  made  to  the 
admissibility  of  the  hearsay  evidence,  and  of  the  evidence 
given  by  the  boy  Narcisse  Thériault  and  by  Dr.  Dubê,  in 
relation  to  the  confession  of  the  female  prisoner,  it  is  neces- 
sary that  this  fourth  and  last  point  should  be  examined  in 
order  to  ascertain  upon  what  evidence  the  Jury,  who  are  the 
only  Judges  of  the  sufficiency  or  insufficiency  of  such  evi- 
dence, relied,  in  returning  a  verdict  of  guilty  against  both 
the  prisoners. 

The  first  question  to  be  solved  was  whether  the  deceased, 
Sophie  Talbot,  the  first  wife  of  the  prisoner,  had  fallen  a 
victim  to  poisoning.  Now  this  important  fact,  indeed  the 
principal  one  in  the  case,  was  proved  beyond  the  possibility 
of  a  doubt  by  the  evidence  of  five  medical  men.  Their 
evidence  is  not  conjectural,  it  is  positive  and  corroborated 
by  the  presence  of  arsenic  in  the  stomach  of  the  deceased 
as  ascertained  by  Doctor  Jackson,  by  means  of  the  Reinch 
test,  and  by  Doctor  Desjardins,  who  states  in  his  evidence, 
*^  I  took  one  of  those  small  white  points,  I  placed  it  upon  a 
^  live  coal  and  it  remained  solid  and  capable  of  being 
'^  crumbled.    Hence  I  inferred  that  it  was  a  mineral  sub- 
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^'  stance."  The  presence  of  phosphoras  in  the  stomach  of 
the  deceased  was  ascertained  by  a  strong  smell  of  garlic 
and  went  to  confirm  the  opinion  of  the  medical  men  :  their 
evidmice  affords  an  opportunity  of  citing  a  judicious  obser- 
ration  made  by  Roscoe  : 

"  Upon  this  subject  (proving  murder  by  poison,)  in  gene- 
"  ral  it  may  be  taken  that  where  the  testimonies  of  profes- 
"  sional  men  are  aflfenative,  they  may  be  safely  credited, 
"  but  where  negative,  they  do  not  appear  to  amount  to  a 
"  disproof  of  a  charge  otherwise  established  by  strong 
"  and  independent  evidence."  (1)  Nevertheless  it  is  object- 
ed that  there  was  no  examination  of  the  brain,  or  oi  the 
spinal  marrow  or  of  the  hearty  (2)  again  the  small  quantity 
of  arsenic  found  in  the  stomach  is  remarked  upon,  and 
lastly  it  is  observed  that  the  wife  of  Elie  Gagnon  had  not 
identified  the  body  of  the  deceased.  It  must  be  recollected 
however  that  Doctor  Desjardins,  who  knew  her  well,  having 
attended  her  during  illness,  recognized  and  identified  her  as 
well  by  the  general  cast  of  her  countenance  as  by  a  scar  which 
she  bore  upon  her  face. 

It  is  to  be  observed  that  the  evidence  of  the  medical  men 
is  corroborated  in  a  remarkable  manner  by  the  confession  of 
the  female  prisoner  to  Doctor  Dubé.  (3)  The  Judge  in 
commenting  upon  the  evidence  observed  to  the  Jury  that  it 
was  necessary  to  seek  the  proof  of  Bérubé's  guilt,  in 
the  testimony  of  Narcisse  Thériault,  Génoffe  Thériault, 
Philomène  Boulé  and  Jean  Baptiste  Morin. 

There  is  abundance  of  strong  presumptive  evidence  to 
shew  that  the  two  prisoners  had  a  common  interest  in  re< 
moving  the  obstacle  to  their  union  ;  this  presumption  is  ren« 

n)  Ro8co«  on  Evidence,  645 

(2)  This  is  an  onisnon  of  the  reporter  ;  the  hetrt  wu  esunined,  «nd  f(mnd 
in  ita  natural  atate. 
(1)  Sae  Doctor  Diibé^  evidence  Suprà^  page  227. 
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deied  stronger  by  the  fact  that  the  body  of  the  deceased  had 
scarcely  left  the  house  to  be  carried  to  the  place  of  Interment 
when  Bémbé  brought  the  female  prisoner  to  his  house 
to  take  care  of  his  children,  and  as  shewn  by  the  evidence  of 
the  physician  having  charge  of  the  Oaol  at  Kamouraska,  it 
must  have  been  but  a  short  time  after  the  interment  of  the 
deceased,  Sophie  Talbot,  that  the  female  prisoner  became 
with  child,  which  child  was  bom  in  Gaol,  and  is  not  disa- 
vowed by  the  prisoner. 

In  order  to  understand  the  whole  of  the  transaction,  it  is 
necessary  to.  look  further  back.  Joseph  Bérabé,  the  prisoner, 
had  a  lot  of  land  in  the  fourth  range  of  Isle  Verte  ;  he  had 
been  residing  there  with  his  wife  for  a  number  of  years, 
when  some  three  or  four  years  before  the  trial,  which 
took  place  in  November  1852,  he  undertook  to  clear  a 
new  land  in  the  township  of  Viger,  a  distance  of  nine 
miles  from  his  land  in  the  fourth  range;  at  that  period, 
there  was  no  other  house  in  this  settlement,  but  that  of 
Augustin  Thériault,  the  father  of  the  female  prisoner.  Bérabé 
worked  during  the  day  upon  his  land,  and  in  the  evening 
he  slept  at  Thériault's.  Even  at  that  period  two  witnesses, 
Edouard  Pelletier,  and  Solomon  Marquis,  observed  the  prefer- 
ence which  the  prisoner  manifested  for  Césarée  Thériault. 
Pelletier  says  he  had  seen  the  prisoner  laying  across  Césarée 
Thériault's  bed.  Marquis  states  that  the  prisoner  occasionally 
conversed  with  Césarée  Thériault  and  that  he  seemed  to 
be  fond  of  her.  In  1851,  the  prisoner's  late  wife  spent 
the  summer  upon  the  land  of  the  fourth  range,  and  her  hus- 
band worked  at  his  establishment  in  the  township  of 
Viger.  He  would  go  down  to  the  fourth  range  on  Sa- 
turday and  would  return  on  the  Monday.  One  day, 
somewhere  about  the  latter  end  of  September,  the  deceased 
had  gone  to  the  township  of  Viger  and  had  come  down  again  ; 
she  fell  ill,  ^^  she  complained  and  the  next  day  she  threw  up, 
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**  she  then  said  that  she  had  pains  in  her  body  and  that  she 
^^  was  sick  at  the  stomach,  she  was  ill  in  this  way,  for  some 
**  three  or  four  days."  The  witness,  Félicite  Pelletier,  who 
relates  these  facts,  says  :  ^^  that  after  suffering  for  sometime 
**  she  would  throw  up  ;  this  continued  for  a  couple  of  days  ; 
*^  the  ensuing  day  or  the  third  day,  her  husband  came  to  see 
"  her,  she  did  not  throw  up'  in  large  quantities,  it  was 
^^  phlegm  more  than  anything  else.  I  believe  that  about 
^^  a  forthnight  afterwards  she  returned  to  the  township." 

At  that  period,  this  new  settlement  consisted  of  the  family 
of  Augustin  Thériault,  the  house  of  Joseph  Bérubé,  the 
prisoner,  which  was  upon  the  neighbouring  farm  to  Thé- 
riault's,  and  on  the  other  side  was  the  house  of  Fabien 
Boulé.  Augustin  Thériault's  family  consisted  of  Césarée 
Thériault,  the  female  prisoner,  Génoife  Thériault,  her  sister, 
and  of  a  boy  of  the  name  of  Narcisse  Thériault,  the 
natural  son  of  a  woman  of  the  name  of  Julie  Ouellet, 
whom  this  child  recognized  as  his  mother,  in  the  same  way 
as  he  recognised  Césarée  Thériault  as  his  sister.  There  was 
living  in  the  neighbouring  house  one  Fabien  Boulé,  his  wife, 
Marceline  Beaulieu,  and  their  daughter  Philomène  Boulé, 
who  have  all  been  heard  as  witnesses  as  well  as  Génoffe 
Thériault  and  Narcisse  Thériault. 

Oénoffe  Thériault,  in  her  evidence,  states  that  preserves 
were  given  to  the  deceased  ;  that  she  died  the  week  after, 
and  that  these  preserves  had  been  given  by  the  female 
prisoner,  &c.,  &c.  (1) 

There  are  two  distinct  facts,  worthy  of  notice,  in  the 
evidence  of  the  boy,  Narcisse  Thériault,  (2)  the  first  of  theae 
facts  is  the  giving  of  a  small  box  by  the  prisoner  to  the  female 
prisoner  at  some  given  period  which  the  witness  is  unable 
to  indicate  ;  the  second  is  the  statement  he  makes  of  what 

(t)  See  her  evidence  Suprd  p.  215. 
(2)  See  his  evidence  Suprd  p.  220. 
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Was  said  in  his  presence  in  relation  to  his  mother  Julie  Ouellet. 
It  is  fbither  to  be  observed  that  the  child  states  that  be  in- 
formed Génoffe  Thériault  of  what  had  been  said  before  him, 
in  presence  of  Philomène  Boulé,  and  a  child  of  Fabien  Bonlé, 
and  that  he  also  told  his  mother.  It  cannot  be  presumed  that 
he  was  a  long  time  before  making  these  communications  ; 
and  in  fact  upon  referring  to  the  evidence  of  Génoife  Thé- 
riault, (1)  it  will  be  found  that  in  a  conversation  with  her 
sister,  the  female  prisoner,  she  mentioned  the  statement 
made  to  her  by  the  boy  in  relation  to  this  box. 

Upon  referring  to  the  evidence  of  Philomène  Boulé,  (2)  it 
will  be  found  that,  among  other  things,  she  says  :  ^^  Upon 
'^  the  Wednesday  preceding  the  death  of  Sophie  Talbot,  the 
**  boy  Narcisse  Thériault,  who  is  now  about  six  years  old, 
^^  stated  to  me  and  to  Génoffe  Thériault  that  the  prisoner 
^'  had  given  a  little  red  box  to  Césarée  Thériault,  and  that 
^^  he  thought  it  was  to  poison  his  mother,  Julie  Ouellet." 

This  evidence  has  been  strongly  objected  to,  notwithstand- 
ing the  authority  to  the  effect  that  ^^  the  declarations  of  a 
*<  witness  at  another  time  may  be  adduced  to  invalidate  or 
*'  confirm  his  evidence  by  showing  that  he  varies  in  his  state- 
^^  ments,  or  has  maintained  a  uniform  consistency  in  his  nar* 
"  ration.  (3) 

It  is  also  to  be  remarked  that  in  the  conversations  men- 
tioned in  this  evidence,  the  one  with  the  female  prisoner, 
and  the  other  with  the  prisoner,  neither  the  one  nor  the  other 
denies  the  statements  made  by  the  child  to  the  effect  that  he 
had  seen  the  prisoner  give  a  little  box  to  the  female  prisoner  ; 
it  is  true  that  she  denied  this  in  the  first  place,  but  admitted 
afterwards  that  she  had  got  a  box,  but  that  it  was  a  box  of 
peppermints  which  her  beau  had  sent  her,  which  was  proved 


Si 


Suprd  p.  216. 
Suvrd  p.  216. 
(3)  1  Chitty's  Crimiaal  LaWj  569. 
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to  be  false  ;  Amable  Ouellet  or  Ouellon,  having  been  pro- 
duced as  a  witness,  denied  the  fact  upon  oatfi,  at  the  same 
time  admitting  that  he  had  paid  attention  to  the  female  pri* 
soner  ;  with  respect  to  the  prisoner,  he  is  first  silent,  and 
then  secretly  requests,  that  nothing  may  be  said  of  the  little 
box;  this  occurred  on  the  Wednesday  preceding  the  day 
upon  which  Génoffe  Thériault  took  the  preserves  to  the  de- 
ceased, and  consequently  before  any  suspicions  existed 
against  the  prisoner.  These  precautionaiy  measures  of  the 
prisoner,  and  the  false  statement  made  by  the  female  prisoner 
show  concert  between  them,  in  adopting  means  to  prevent 
inquiry  with  respect  to  this  mysterious  box,  of  which  the 
female  prisoner  was  shortly  after  to  make  such  fatal  use. 

It  is  manifest  that  the  evidence  of  the  boy,  upon  the  two 
principal  facts  he  was  made  to  speak  to,  namely,  the  giving 
of  the  little  box  by  the  prisoner  to  the  female  prisoner,  and 
as  to  the  contents  of  the  box,  is  fully  corroborated  ;  for  it  ia 
to  be  presumed  that  the  child  who  stated  the  truth  with 
respect  to  the  giving  of  the  box,  must  have  done  the 
like  when  he  stated  that  they  had  said,  that  they  wanied 
to  make  her  die  by  poison.  It  is  therefore  satisfactorily  proved 
that  when  the  box  was  given  by  the  prisoner  to  the  female 
prisoner,  something  was  said  of  poison,  and  this  proof  is  cor- 
roborated by  the  false  statements  of  the  female  prisoner, 
and  the  prisoner's  request  that  nothing  should  be  said  about 
it.  It  is  true  that  the  boy  understood  that  the  intention 
was  to  kill  his  mother  by  poison  ;  but  after  events  have 
shown  that  his  mother  was  not  in  question,  but  that  the  inten- 
tion of  the  prisoners  was  to  remove  a  person,  who  stood  in 
their  way,  and  who  in  fact  was  removed  by  poisoning.  It  must 
be  recollected  that  it  was  the  second  day  after,  towards 
evening,  that  the  female  prisoner  sent  apple  preserves  to  the 
deceased  ;  that  after  eating  of  these  in  the  evening,  she  fell 
ill  the  next  day,  which  was  a  Saturday,  and  that  she  died 
the  Wednesday  following.    It  has  been^  proved  that  there 
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were  no  apples  or  apple  trees  in  the  township,  the  settlement 
being  of  too  recent  a  date  :  then  from  whence  came  these 
apples  ?  The  prisoner,  upon  his  defence,  proved  by  his  ser- 
vant, •  one  Jean  Bte.  Morin,  that  the  prisoner  had  given 
Morin  money  to  purchase  apples  and  molasses  to  make  pre- 
serves ;  this  witness  states  that  having  bought  these  things  he 
gave  them  to  the  prisoner,  but  that  he  has  no  knowledge  that 
preserves  were  made  with  them. 

The  witness  resided  upon  the  land  in  the  fourth  range  ; 
the  preserves  were  made  afterwards  in  the  township.  It  is 
not  proved  anywhere  that  the  deceased  had  asked  for  pre- 
serves ;  it  was  merely  said  that  preserves  wquld  be  made  for 
her.  Why  did  not  the  prisoner  get  these  preserves  made  at 
his  own  house,  rather  than  at  the  house  of  his  neighbour  ? 

The  presiding  Judge  in  commenting  upon  the  evidence  did 
not  follow  the  order  in  which  it  had  been  produced.  He  in  the 
jfirst  place  read  and  remarked  upon  the  evidence  of  the  wit- 
nesses, who  proved  the  death  of  the  deceased  by  poisoning, — 
namely,  the  evidence  of  Marceline  Beaulieu,  Fabien  Boulé, 
Louis  Caron,  Jean  Bte.  Côté  and  Lambert  Ouellet,  part  of 
the  evidence  of  Drs.  Dubé  and  Desjardins  and  of  Drs. 
Jackson,  Marquis  and  Michaud.  He  then  considered  the 
testimony  affecting  the  prisoners,  abstaining  however  from 
mentioning  the  confession  of  the  female  prisoner  until  the 
conclusion  of  his  remarks,  observing  to  the  jury,  that  if  they 
were  of  opinion  that  the  confession  had  been  made  by  rea- 
son of  what  had  been  said  by  Mr.  Gauvreau  to  the  female 
prisoner,  they  were  bound  to  reject  it,  and  to  consider  the 
case  upon  what  had  been  proved,  independently  of  the  con- 
fession in  question,  which  amounted  to  nothing  in  so  far  as 
the  male  prisoner  was  concerned.  That  if  they  entertained  the 
opinion  that  the  confession  was  a  voluntary  one,  and  not 
made  upon  the  suggestion  of  Mr.  Gauvreau,  it  was  conclu- 


270 

sive  evidence  against  Césarée  Thériault.    This  confession 
made  to  Dr.  Dubé  is  found  in  his  evidence. 


It  must  be  admitted  that  the  proof  as  to  Bérabé  is  entirely 
circumstantial,  and  that  it  may  be  viewed  by  some  aç  having 
less  weight  than  the  evidence  produced  against  Césaiée 
Thériault  ;  but  that  was  not  the  question.  The  matter  really 
at  issue  was  this,  was  the  proof  sufficient  ;  now  the  jiuy 
were  the  sole  judges  of  that  question.  If  Bérabé  had  claimr 
ed  his  right  to  sever,  he  might  have  had  a  greater  chance  (^ 
escaping  a  condemnation,  which  has  so  justly  overtaken  him, 
for  he  would  have  been  tried  by  another  jury,  before  whom 
nothing  coidd  have  been  said  of  the  confession  of  his  fellow 
prisoner.  However  the  Court  and  the  juiy  had  nothing  to 
do  with  the  mode  of  defence  adopted  by  him. 

Considering  this  case  with  reference  to  the  evidence  pro- 
duced and  the  various  facts  disclosed,  it  is  not  extraordinary 
that  the  juiy  should  have  declared  Bémbé  equally  guilty 
with  the  female  prisoner. 

The  following  quotation  is  deemed  applicable  to  the  case  : 

^'  The  accumulative  strength  of  circumstantial  evidence 
^^  may  be  such  as  to  warrant  a  conviction  since  more  cannot 
^'  be  required  than  that  the  charge  should  be  rendered  highly 
<<  credible  from  a  variety  of  detached  points  of  proof^  and 
^^  that  supposing  poison  to  have  been  employed,  stronger  de- 
^*  monstrations  could  not  reasonably  have  been  expected 
^^  under  all  the  circumstances  to  have  been  produced.  (1) 


(1)  Loft  on  Gilberts  firid.  p.  352. 
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ARTICLE  3. 

A  GENERAL  EETIEW  OF  THE  LAW  AND  THE  FACTB  OF 
THE  BÈRUBÊ  POISON  CASE.  (1) 

In  offering  you  some  observations  on  the  above  case,  I 
may,  perhaps,  be  performing,  in  your  estimation,  a  thankless 
office,  as  they  may  tend  to  renew  the  discussion  of  a  subject 
already  too  much  prolonged,  and  to  provoke  the  thunders  of 
certain  joumalists  whose  strictures  have  already  so  much 
enlightened  the  public.  It  may,  however,  afford  some 
justification  for  trespassing  upon  your  indulgence,  that  the 
English  Press,  which  has  so  fully  canvassed  the  subject, 
has  never  given  to  the  public  any  English  versioi^  of  the 
evidence  to  enable  them  to  apply  the  arguments  advanced 
on  either  side.  This  first  and  important  step  has  been 
overlooked  ;  but  as  the  accompanying  translation  has  par- 
tially supplied  this  desideratum,  a  fresh  review  of  the  whole 
case  may  not  be  out  of  place. 

Some  of  the  writers  have  commented  upon  the  regularity 
of  the  proceedings  at  the  trial,  in  relation  to  the  admissibility 
or  inadmissibility  of  certain  portions  of  the  evidence,  as 
disclosed  in  the  published  report  of  the  trial  in  the  news- 
paper. Le.  Canadien  ;  others  upon  the  insufficiency  of  the 
evidence  in  the  main  features  of  the  case  and  the  incom- 
pleteness of  the  medical  testimony  negatively  considered. 
Certain  newspapers  have  assailed  the  conduct  of  the  ad- 
ministration in  this  matter,  as  indicative  of  a  settled  policy 
to  abrogate,  indirectly,  the  death  penalty,  from  which  it  is 
inferable  that,  in  their  opinion,  the  {sjctsperse  did  not  justify 
the  application  of  the  prerogative  of  the  crown  in  favor  of  the 
condemned,  and  that  the  sentence  of  death  ought  to  have 
been  carried  into  execution  ;  and  then,  fai9ant  volte  face^ 
and  in  the  same  breath,  they  say  that  if  the  evidence  was 
of  such  a  nature  as  palpably  not  to  warrant  any  conviction 
(1)  Prepared  for  the  Quebec  Gazette  by  a  gentleman  of  the  profession. 
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at  all,  (by  which  hypothetical  t/i  they  insinuate  that  auch 
was  its  character^)  the  prisoners  ought  to  have  received  a 
free  pardon. 

The  case  is  surely  not  so  mystified  as  not  to  be  sus- 
ceptible of  some  clear  and  distinct  view; — it  must  necessarily 
be  classed  under  some  one  of  the  following  :  first,  it  was 
one  in  which  the  Law  ought  to  have  been  allowed  to  take 
its  course  ;  or  secondly,  one  in  which  the  exercise  of  the 
prerogative  was  obviously  called  for,  in  order  to  temper 
justice  with  mercy  by  a  commutation  of  the  punishment, 
without  reference  to  the  nature  or  the  degree  of  such  com- 
mutation ;  or  lastly,  it  was  one  in  which,  by  reason  that  the 
accused  had  not  had  a  fair  trial,  or  that  there  was  no  evidence 
whatever  to  warrant  a  conviction,  a  free  pardon  ought  to  be 
granted.  To  those  who  are  of  opinion  that  the  numerous 
commentators  upon  the  Bértibé  Trialj  and  the  propriety  of 
the  commutation  of  the  sentence,  have  each  adopted  one 
distinct,  intelligible  view  of  the  case,  followed  up  by  a 
clear  and  consistent  line  of  argument  in  illustration  of  such 
view,  the  following  notice  will  be  deemed  a  work  of  supere. 
rogation.  To  those  who  have  studiously  kept  the  public  in 
the  dark  by  arguing  every  possible  contradictory  phase  of 
the  case,  any  attempt  at  a  plain  analization  of  it  will  be 
highly  distasteful,  as  being  calculated  to  defeat  their  object 
Not  one  of  the  various  critics  has  taken  a  stand  upon  any 
well  defined  ground  ;  yet  in  the  judgment  of  every  candid 
and  imparti^  matf,  the  conclusion  to  become  to  mnst  be 
based  upon  some  of  the  foregoing  categories  ;  it  cannot  in- 
discriminately partake  of  oU,  and  hence  at  once  the  ne- 
cessity and  the  apology  for  inflicting  upon  your  readers  a 
few  more  observaticms  on  this  ahready  hacknied  case. 

Joseph  Bérubé,  a  man  of  the  age  of  forty-five,  and  Césarée 
Thériault,  his  wife,  of  the  age  of  fifteen  or  sixteen,  are 


273 

charged  with  the  murder,  by  poisoning,  on  the  S9th  October, 
'  1851,  of  Sophie  Talbot,  the  former  wife  of  Bérabé.  (1) 

The  legality  and  admissibility  of  portions  of  this  evidence 
have  been  very  much  criticised,  on  the  grounds  : 

1.  That  statements  made  by  the  deceased,  while  not  under 
the  apprehension  of  immediate  dissolution,  were  allowed  to 
be  proved. 

2.  That  hearsay  evidence  was  admitted. 

3.  That  the  examination  of  a  child,  not  conscious  of  the 
obligations  of  an  oath,  was  permitted. 

Newspapers  arc  not  the  proper  channel  for  a  full  discussion 
of  these  points.  Men  of  legal  knowledge  and  practical 
experience,  after  having  made  them  the  study  of  a  life,  re- 
qtiire  pages  for  their  complete  elucidation  ;  it  would  require 
volumes  to  bring  them  down  to  the  comprehension  of  or- 
dinary laymen.  Editors,  whether  lay  or  professional,  forget 
that  the  Poet's  advice  as  to  the  Pierian  Spring  is  as  ap- 
plicable to  a  little  law  as  to  a  little  teaming  ;  and  whether 
convinced  or  not,  they  consider  it  chivalrous  to  die  game — 
in  error,  rather  than  to  form  an  exception  to  the  general 
obduracy  of  their  class.  Calling  themselves  the  guardians 
of  the  lives  and  liberties  of  their  fellow  men,  they  yet  hold 
the  supremacy  of  the  laws  and  the  purity  of  the  admi- 
nistration of  justice  as  ever  second,  in  their  estimation,  to 
the  gratification  of  their  political  animosity.  On  questions 
of  law  and  evidence  we  must  be  content  with  the  con- 
clusions of  those  who  have  written  ex  pro/esso  on  the 
subject. 

1.  •  As  to  the  first  objection,  it  is  based  upon  a  total  mis- 
apprehension cff  the  character  of  the  evidence.     There  was 

(1)  J(or  the  facts  of  the  case,  we  refer  the  reader  to  the 'selected  portions  of 
the  teftimoiiy  included  in  our  report  [Ed.] 

18 
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no  question  of  ^'  dying  declarations"  in  the  case  ;  none  had 
ever  been  made-^-none  were  offered  in  evidence. 

2.  The  description  given  by  the  deceased  of  her  sufferings, 
while  labouring  under  disease  and  pain,  is  not  deemed  hear- 
say evidence  (1).  "The  expressions  of  a  person  aiected 
"  with  bodily  pain  or  illness,  relative  to  his  health  and  sensa- 
"  tions,  have  been  considered  to  be  in  their  nature  original 
**  evidence  ;  such  expressions  being  ordinarily  the  natural 
'^  consequence  and  the  outward  indication  of  existing  suffe^ 
"  ings.  The  representations  of  a  patient  to  his  medical  at- 
"  tendant,  who  has  an  opportunity  of  observing  whether  they 
**  correspond  with  the  symptoms  to  which  they  refer,  appear 
**  to  be  entitled  to  greater  weight  than  if  made  .to  an  inex- 
"perienced  person,  and  to  afford  a  stronger  presumption 
^  thiat  they  are  genuine.  But  although  not  made  to  a 
"  medical  man,  they  appear  to  be  admissible  evidence.  (2) 

"  Words  and  writings  appear,  perhaps,  more  properly  to  be 
**  admissible  as  part  of  the  rc«  gestœ  when  they  accompany 
"  some  act,  the  nature  and  object  or  motives  of  which  are 
"  the  subject,  of  inquiry.  In  such  cases,  words  are  re- 
**  ceivable  as  original  evidence,  on  the  ground  that  what  is 
•*  said  at  the  time  affords  legitimate,  if  not  the  best  means  of 
•*  ascertaining  the  character  of  such  equivocal  acts  as  admit 
**  of  explanation,  from  those  indications  of  the  mind  which 
"  language  affcMrds.  For  where  words  or  writings  accom- 
"  pany  an  act,  as  well  as  in  the  instances  before  considered 
"  when  they  indicate  the  state  of  a  person's  feeling»  or 
•*•  bodily  sufferings,  they  derive  their  credit  from  the  sur- 
^  rounding  circumstances  and  not  from  the  bare  expressions 
'^  of  the  declarant.  And  the  language  of  persons  at  or  about 
*^  the  time  of  their  doing  a  particular  act,  in  the  same 
"  manner  as  their  demeanor  or  gesture,  is  more  likely  to  be 

(1>  Pfaitips  and  Amoc,  p.  201. 
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*'  a  trae  disclosure  of  what  was  really  passing  in  their 
^  minds,  than  their  subsequent  statements  as  to  their  in- 
^^  tentions  even  if  such  statements  would  not  be  exclude<ï 
♦*  on  other  grounds."  (1) 

"  Whenever  the  bodily  or  mental  feelings,  of  an  individual 
"  are  material  to  be  proved,  the  usual  expressions  of  such 
^^  feelings,  made  at  the  time  in  question,  are  also  original 
"  evidence,  ^nd  whether  they  were  real  or  feigned,  is  for 

^^  the  Jury  to  determine, So  also  the  repre- 

^'  sentations  by  such  a  person  of  the  nature,  symptoms  and 
"  effects  of  the  malady  under  which  he  is  laboring  at  the 
^^  time,  are  received  as  original  evidence.  If  made  to  a 
"  medical  attendant,  they  are  of  greater  weight  as  evidence, 
"  but  if  made  to  any  «other  person,  they  are  not  on  that 
«  account  rejected."  (2)   • 

3.  The  objection  as  to  the  admissibility  of  the  child  is  oHe 
which  does  not  so  much  depend  upon  positive  authority  a» 
i^n  the  discretion  of  the  Judge  after  an  examination  of  the 
witness.  (3) 

"  But  in  respect  to  children  there  is  no  precise  age,  within 

"  which  they  are  absolutely  excluded  on  the  presumption 

'^  that  they  have  not  sufficient  understanding.     At  the  age 

"  of  fourteen,  every  person  is  presumed  to  have  common 

^^  discretion  and  understanding  until  the  contrary  appears, 

^^  btit  under  that  age,  it  is  not  so  presumed  ;  and  therefore  in- 

^^  quiry  is  made  as  to  the  degree  of  understanding  which 

"  the  child,  offered  as  a  witness,  may  possess  ;  and  if  he 

"  appears  to  have  sufficient  natural  intelligence  and  to  have 

-        ■  -        - 

(1)  Greenleaf  £v.  §  102,  Hearsay. 

(2)  Greenleaf  £7.  §  49,  of  the  relevancy  of  Ev. 

**  Bat  in  trials  by  Jury,  it  is  the  prorinee  of  the 

"  presiding  Judge  to  determine  all  questions  on  the  admissibiiity  of  evidenee  to 
**  the  Jury,  as  W3ll  as  to  instruct  them  in  the  rules  of  law,  b^  which  it  is  to  be 
**  weighed.  Whether  there  is  any  evidence  or  not,  is  a  question  for  the  Jadgt  * 
"  whaler  it  is  suiScient  evidence,  is  a  qoettioA  lor  the  Jury."  * 

(3)  2  Greenleaf,  Section  367  p.  464.) 

18  • 
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*^  been  so  instructed  as  to  comprehend  the  nature  and  effect  of 
^^  an  oath,  he  is  admitted  to  testify,  whatever  his  age  maybe. 
^^  This  examination  of  the  child,  in  order  to  ascertain  his 
'^  capacity  to  be  sworn,  is  made  by  the  judge,  at  his  discie- 
^^  tion,  and  though,  as  has  been  just  said,  no  age  has  been 
"  precisely  ûiLed  within  which  a  child  shall  be  conclusively 
"  presumed  incapable,  yet,  in  one  case,  a  learned  judge 
"  promptly  rejected  the  dying  declarations  of  a  child  of  four 
"  years  of  age,  observing,  that  it  was  quite  impossible  that 
"  phç,  however  precocious  her  mind,  could  have  had  that 
^^  idea  of  a  future  state,  which  is  necessaiy  .to  make  such  de- 
^^  clarations  admissible.  On  the  other  hand,  it  is  not  unusual 
"  to  receive  the  testimony  of  children  under  nine,  and  some- 
"  times  even  under  seven  years  of  age,  if  they  appear  to  be 
^^  of  sufficient  understanding  ;  and*  it  has  been  admitted 
"  even  at  the  age  of  five  years.*'  (1) 

In  the  present  instance,  the  answers  of  the  boy  Narcisse 
as  reported,  evidently  shew  a  belief  of  punishment  in 
another  world  as  the  consequence  of  a  false  oath.  The 
degree  of  intelligence  exhibited  by  him  during  his  prelimi- 
nary examination  was  matter  for  the  consideration  of  the 
Judge.     We  must  presume  that  It  was  sufficient,  and  the 

(1)  4  Black.  Com  :  214.  "There  it  no  determinate  age  at  which  the  oath  of  a  child 
**  oifght  either  to  be  admitted  or  rejected.  Yet  where  the  evidence  of  children 
"  is  aidmitted,  it  is  much  to  be  wished,  in  order  to  render  their  evidence  credible, 
"  that  there  should  be  some  concurrent  testimony  of  time,  place  and  circum- 
"  stance,  in  order  to  make  out  the  fact  :  and  that  the  conviction  should  not 
«  be  grounded,  singly  on  the  unsupported  accusation  of  an  infant  under  years  ef 
**  discretion." 

1.  Phillips  Ev  :  20,  after  citing  Blackstone,  adds,  "  It  seems  however 
**  impossible  to  lay  down  any  eeneral  rule  on  the  subject  applicable  to 
**  all  cases.  A  person  may  be  legally  convicted  on^  such  evidence  aloue  and 
«<  unsupported;  and  whether  thtf  account  of  the  witness  requires  to  be  corro- 
«*  borated  iq  an^  part,  or  to  what  extent,  is  a  question  exclusively  for  the  Jury, 
"  to  be  detemuned  by  them  on  a  review  of  all  the  circumstances  of  the  case 
'*  and  especially  of  the  maimer  in  which  the  child  has  given  his  evidence." 

<'  Roscoe,  144.  **  Subsequently  all  the  Judges  agreed  that  a  child  of  any 
"  age,  if  capable  of  distinguishing  between  good  and  evil,  might  be  examined 


"  upon  oath,  and  that  a  cTdld  of  whatever  aee  could  not  be  examined  unless 
"  sworn  ;  this  is  now  the  established  rule  in  all  cases,  civil  as  well  as  criminal, 
'*  and  whether  the  prisoner  is  tried  for  a  capital  offence  or  one  of  an  interior 
"  nature.»» 
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tabsequent  coiroboration  of  his  Ijestimony  by  other  witnesses 
relieves  the  point  from  any  embarrassment.  The  weight  to 
be  given  to  his  evidence  was  matter  for  the  consideration  of 
the  Jury.  Either  they  have  givea  credence  to  his  testimony, 
or  they  have  deemed  the  case  complete  without  it. 

.These  points  disposed  of,  how  stands  the  case  ? 

In  the  first  place  it  is  negatively  and  conclusively  esta- 
blished, bom  the  whole  tenor  of,  the  evidence,  that  no  sitis- 
picion  whatever  attached  to  any  other  individual  than  the 
two  prisoners.  Then  what  are  the  facts  of  an  incriminating 
and  suspicious  character  given  to  the  Jury  upon  which  their 
oonclusion  must  be  presumed  to  be  based  ?  The  death  of 
Mrs.  Bérubé  occurs  on  the  29th  October,  1851,  after  five 
days  illness.  The  two  prisoners  intermarry  two  months 
after  she  is  consigned  to  the  tomb.  On  the  22d  August  fol- 
lowing, Césarée  Thériault  is  delivered  of  a  full  grown  child^ 
the  paternity  of  which  is  not  made  a  question,  and  the  birth 
of  which,  in  the  ordinary  course  of  nature,  points  significantly 
to  the  occurrence  of  a  particular  fact  sometime  between  the 
16  and  22  November,  1861, — some  five  or  six  weeks  before 
the  marriage,  and  less  than  a  month  after  the  death  of  the 
first  Mrs.  Bérubé.  In  the  interval  between  her  decease  and 
the  month  of  April  following,  suspicions  of  foul  play  having 
arisen,  the  body  is  exhumed  on  the  2d  of  that  month  and  a 
post  mortem  examination  is  had  under  the  direction  of  the 
Coroner.  At  the  trial,  four  Medical  men  unhesitatingly 
depose  that  in  their  opinion  her  death  was  caused  by  poison* 
It  is  needless  to  dilate  on  this  branch  of  the  case,  the  evi- 
dence was  such  that  the  Jury  couli  not  possibly  doubt  or 
disbelieve  it.  The  important  inquiry  then  comes  to  be,  was 
this  poison  taken  accidentally,  or  was  it  administered  mali- 
ciously, and  if  so,  by  whom  was  the  foul  act  committed. 

As  to  the  female  prisoner,  the  admission  voluntarily  made 
by  her,  and  proved  to  be  without  coercion  or  threat  of  any  kind 
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or  the  promise  of  any  favour,  and  properly  admitted  in  evidence, 
coupled  with  the  other  facts  brought  out  in  the  case,  place  the 
matter  beyond  doubt.  She  prepares  the  poisoned  apples; 
sends  them  unasked,  with  special  and  peculiar  instructions 
for  the  use  of  the  victim  of  the  plot  ;  she  conceals  the  suspicious 
box  and  prevaricates  about  it  repeatedly,  marries  the  sus- 
pected murderer,  and  when  the  affair  explodes,  andja  Warrant 
issues  for  her  apprehension,  she  is  found  hidcfen  in  a  heap 
of  Hay  in  a  neighbour's  barp,  and  confesses  her  crime.  With 
such  damning  evidence,  it  would  be  a  waste  of  time, — an  un« 
TV^rrantable  reproach  to  the  Judge  and  Jury,  and  an  insult 
to  common  sense,  to  impugn  the  correctness  of  the  verdict. 

Then  as  to  the  male  prisoner: — ^The  evidence  in  eases 
of  murder  by  poisoning  must  ever  be  eminently  of  a  circum- 
stantial nature.  Homicides  by  the  discharge  of  fire  arms, 
or  the  wound  from  a  deadly  weapon  and  the  like,  where 
death  supervenes  instantaneously,  can  be  fully  proved  by  an 
eye  witness.  The  crime  is  begun  and  consummated,  and 
the  whole'  tragic  scene  passes  à  vue  éPcBiL  '  In  such  cases 
the  fate  of  the  slayer  depends  solely*  upon  the  credibility  of 
the  witness.  Not  so  in  cases  of  poisoning.  The  diabolical 
design  is  conceived  and  matured  in  secret.  The  deadly 
drug  is  genemlly  administered  by  some  supposed  friendly 
hand.  It  is  not  the  result  of  an  act  of  violence,  the  conunis* 
sion  or  the  consequences  of  which  may  transpire  by  accident 
The  death  by  poisoning  constitutes  the  final  and  fatal  ac- 
complishment of  a  multiplicity  of  designs  and  little  acts, 
formed  and  executed  in  the  dark,  and  which  might  pass 
unobserved,  were  it  not  for  the  appalling  dénouement  which 
crowns  them.  To  expect  that  the  conduct  of  the  poisoner  is 
to  be  marke(f  in  traces  of  blood,  as  in  a  case  of  murder  by 
violence,  established  by  circumstantial  evidence,  is  to  kok 
for  that  which  never  can  be  had.  The  more  difficult  the 
ngiture  of  the  proof,  the  more  closely  is  every  act  ai^d  ex* 
piesisipD  of  t;he  accused  to  be  scc^nnec}.    Sven  the  mo9t 
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triflmg  unexplained  incident  in  his  conduct,  of  a  nature  to 
ndse  a  presumption  or  a  suspicion  of  guilt,  and  forming  part 
of  a  great  chain,  is  entitled  to  grave  consideration.  In  the 
present  instance,  the  absence  of  any  effort  whatever  on  the 
part  of  Bérubê  to  prevent  a  fatal  termination  to  his  wife's 
illness,  whilst  it  was  his  bounden  duty,  and  that  he  had  it  in 
his  power  to  make  strenuous  exertions  to  that  end,  rises  in 
judgment  against  him.  In  September,  18Ô1,  he  is  in  quest 
of  arsenic  to  poison  rats  where  none  existed  ; — he  declines 
taking  SmiWa  Exterminator^  which  is  expressly  prepared 
for  that  purpose,  because  it  is  too  dear  ; — the  price  was  twenty 
pence  !  He  brings  a  small  box  resembling*  that  containing 
Smtk^s  Exterminator,  to  the  female  prisoner,  when  there  is 
no  one  in  the  hou^e  with  her  but  a  child,  and  speaks  of 
kilUng  some  one  by  poison.  The  youth  of  the  witness,  though 
it  weakens  his  testimony,  tends  to  ccmfirm  it  in  this,  that  it 
accounts  for  Bérubé's  want  of  caution  in  communicating  his 
mstmctions  to  his  accomplice.  He  is  proved  to  have  em- 
picked  his  servant,  residing  some  miles  from  his  own 
house,  to  purchase  apples  and  molasses  for  him  in  the 
beginning  of  October,  for  the  purpose  of  making  preserves 
for  his  wife  ;  which,  however,  he  never  brings  to  his  house, 
nor  even  procures  to  be  made,  unless  they  be  those  proved  in 
the  case  as  the  medium  for  conveying  the  poison  which  was 
to  end  her  days.  There  were  none  to  be  had  at  Thériault's^ 
and  no  one  knows  where  else  they  came  from.  His  ac- 
oomplice  makes  apple  preserves  at  a  brook  distant  about  an 
acre  and  a  half  from  her  father's  house,  in  which  last  she 
certainly  might  have  made  them  more  conveniently.  It  is 
not  often  we  hear'  of  preserves  being  made  in  the  fields  in 
the  cold  season  at  the  end  of  October,  and  within  a  stone's 
throw  of  a  dwelling  house.  During  the  process  of  making 
the  preserves,  be  passes  by  the  brook  without  speaking  to,  or 
even  appearing  to  recognize  his  future  wife.  The  preserves 
are  sent  to  his  house  by  the  female  prisoner,  with  directions  of 
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a  singularly  precautionaiy  character^  for  the  use  of  the  un- 
fortunate invalid,  -who  did  not  expect  them,  who  had  never 
solicited  them  ;  and  when  she  expresses  to  him  her  veiy 
natural  surprise  at  this  act  of.  gratuitous  attention,  he  infers 
an  insinuation  on  her  part,  which  her  words  do  not  certainly 
convey,  and  exclaims  :  "  Do  you  think  •  they    would   be 
^  wicked  enough  to  put  any  thing  in  them  which  could 
"  harm  you  !"    Some  dust  or  filth  is  said^  though  not  seen, 
to  have  got,  no  one  knows  how,  into  the  bowl  containing  the 
preserves,  which  he  professes  to  remove  by  inserting  his 
own  soijed  fingers  into  them,  and  this  little  pantomine  ter- 
minates by  the  sick  woman  desiring  that  they  should  be 
thrown  away.     The  bowl  was  then  in  his  hands,  having 
taken  it  from  his  wife's,  and  he  then  casts  away  that  small 
but  important  remnant,  which    would  have  gone    far  to 
establish  his  innocence,  or  rivet  his  guilt.     After  eating  of 
the  preserves  she  becomes  seriously  ill,  with  violent  and 
continued  reaching,  severe  bowel  complaint,  and  spitting 
and  vomiting  of  blood,  for  which,  instead  of  sending  for  a 
medical  man,  he  procures  and  administers  hot  rum  punch 
which  he  prepares  himself,  having  something  else  in  his 
hand  which  he  puts  into  it,  and  then  gives  it  to  the  sufiering 
invalid.     During  the  five  days  of  her  severe  and  painful 
illness  we  do  not  hear  much  of  him  ;  he  appears  not  gene- 
rally to  have  been  absent  from  the  house,  but  is  not  often  in 
attendance  at  the  sick  bed  ;  but  whenever  it  is  necessary  to 
prepare  hot  rum  punch  for  a  woman  vomiting  blood,  or  to 
superintend  the  disposal  of  an  insignificant  and  valueless 
quantity    of   innocuous    apple    preserves,  he  is    ever    the 
presiding  genius.     On  the  last  evening  of  lier  life  he  is  away, 
knowing  that  she  is  dying,  and  leaves  her  to  the  tender  care 
of  her  neighbours.  He  professes  to  go  in  quest  of  a  minister 
of  religion,  but  calls  at  Boulé's,  who  was  at  his  own  house, 
and  twice  at  Thériault's  to  ascertain  the  hour, — an  important 
inquiiy  in  the  breast  of    a  man  whose  bosom  partner  for 
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fifteen  years  was  about  to  bid  adieu  to  him  and  to  the 
world.  He  probably  dislikes  deathbed  scenes.  He  travels 
some  miles  to  commission  another  person  (probably  none  of 
his  immediate  neighbours  would  have  gone  !)  to  fetch  the 
priest  ;  but  having  the  good  fortune  to  be  surrounded  by  persons 
whom  his  severe  affliction  does  not  deprive  of  their  pre- 
sence of  mind,  they  despatch  a  messenger  to  meet  the 
Priest,  (though  no  one  but  himself  could  be  procured  to  go  for 
him  on  the  near  approach  of  the  closing  scene,)  to  inform  him 
that  it  is  too  late,  in  order  no  doubt  to  save  him  the  fatigue  of 
a  short  journey  and  the  pain  of  Jbeholding  a  dead  body.  It 
was  perhaps  just  as  well  that  the  Priest  should  not  be  sent 
for  until  it  was  too  late  ;  and  then  of  what  use  was  it  that  he 
should  see  the  body  after  death  ? — Priests,  are  dangerous 
witnesses  ;  they  sometimes  possess  a  knowledge  of  médecine, 
and  are  generally  quick  sighted  and  deeply  conversant 
with  the  springs  of  human  action.  During  his  wife^s  illness 
the  future  Mrs.  Bérubé  is  not  seen  but  once  at  the  sick  bed, 
but  is  a  frequent  visitor  while  her  remains  are  still  lying  at 
the  house.  On  the  day  of  the  funeral,  after  the  body  has 
started  for  its  final  resting  place,  she  returns,  and  Bérubé, 
who  still  lingers  there,  converses  a  good  deal  with  her,  but  is 
not  heard.  He  tells  her,  however,  that  he  is  about  to  proceed 
downwards  for  the  funeral  and  begs  of  her  to  take  care  of 
his  children,  who  happen  respectively  to  be  of  the  ages  of 
eleven^  twelve  and  thirteen.  On  the  Wednesday  preceding 
the  Saturday  on  which  his  wife  is  taken  ill,  he  is  asked,  by  the 
witness  Philomène  Bérubé,  what  was  that  box  which  he  had 
given  to  César ée  ThériauU.  He  makes  no  answer^  but  some- 
time afterwards,  on  meeting  the  witness,  he  takes  her  aside 
and  desires  her  not  to  apeak  of  that  box  to  any  one.  After  his 
mfejs  death,  he  is  asked  if  it  was  true  that  he  had  poisoned  her 
as  people  said;  he  makes  some  kind  of  answer  which  is  not 
heard  and  hangs  down  his  head.  He  is  then*  informed  that 
Germain  Talbot  had  said  at  his  (the  prisoner's)  father's 
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house  that  the  preserves  which  Césarée  Thériault  had  sent  t» 
the  deceased  had  completely  turned  her  stomach  (lui  avaii 
tombé  sur  le  casur.)  Césarée  Thériault  is  t^ere,  and  is  siknL 
He  is  afterwards  présentât  an  interview  between  the.  said 
Germain  Talbot  and  Augustin  Thériault,  the  father  of  the 
female  prisoner,  in  which  the  latter  holds  out  threats  to 
Germain  Talbot,  and  forbids  his  speaking  of  the  poisoning  qf 
his  sister^  and  menaces  him  with  a  criminal  prosecution. 
Bérubé  then  says  :  ^^  We  must  have  him  taken  up,''  and  on 
being  afterwards  asked  by  Talbot  what  he  meant  l>y  these 
words,  he  says  :  I  mean  that  you  are  not  to  spread  that 
Import — "as  little  as  possible."  •  If  you  do,  it  will  be  a  bad 
job  for  you,  (ça  nHrapas  bien.)  Add  to  this,  not  the  shadow 
of  a  suspicion  is  attempted  to  be  fastened,  even  by  the  pri- 
soners, on  any  other  individual. 

During  the  triaj,  not  -a  single  solitary  redeeming  fact  or 
trait  is  brought  out  in  favor  of  Bérubé.  On  the  contrary  his 
unfortunate  wife  is  dangerously  ill  during  five  days  ;  he 
makes  no  attempt  to  procure  medical  aid,  not  even  the  con- 
solations of  religion,  until  he  knows  it  is  too  late  ;  and  before 
her  dead  body  is  consigned  to  the  tomb,  he  installs  his  par- 
amour in  the  place  which  the  former  so  recently  held,  as  the 
protectress  of  his  children.  He  is  in  direct  terms  accused  of 
her  murder  in  presence  of  his  accomplice  ;  he  hangs  down 
his  head — and  she  is  silent  ! 

Such  are  the  circumstances  brought  out  in  evidence  against 
the  elder  prisoner,  enveloping  him  in  a  web  of  damning 
facts,  unpierced  by  a  single  gleam  of  innocence,  or  a  doubt 
of  guilt« 

If  this  then  be  the  evident  conclusion  derived  from  a  mere 
perusal  of  the  evidence,  with  what  show  of  reason  or  justice 
can  we  underrate  or  impeach  the  judgment  of  those  who 
possessed  the  incalculably  superior  advantage  of  hearing  the 

•  {8ic.) 
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évidence,  and  ecratiniadngthe  demeans  ol  the  witnesses,  as 
they  uttered  their  testimony.  If  (he  discussion  of  this  case 
in  the  public  priiUs  could  be  believed  to  have  been  con- 
ducted with  a  single  eye  to  the  discovery  of  truth,  and  with 
an  unbiassed  desiie  to  shield  two  human  beings  from  the 
dread  sentence  of  the  law,  under  a  strong  and  sincere  con- 
viction of  their  innocence,  or  even  their  insufficiently  as- 
certained guilt,  the  task  would  be  eminently  praiseworthy. 
But  the  party  writers,  who  have  labored  to  give  the  case  so 
much  notoriety,  have  neither  the  candour  to  admit,  nor  the 
tact  to  conceal,  that  their  sole  aim  is  to  vilify  the  constitu- 
tional advisers  of  the  Governor  General  for  having  extended 
mercy  to  the  condemned.  They  impugn  the  conduct  of  the 
judge  and  the  juiy  for  acts  done  by  them  in  the  conscientious 
discharge  of  a  solemn  public  duty.  They  calumniate  the 
Administration,  for  having  advised  a  cpmmutation  of  the 
punishment^  ascribing  their  decision  to  a  settled  deter- 
mination to  abolish  the  death  penalty,  without  reference  to 
the  justice  or  injustice  of  each  particular  case  ;  'and  while 
they  are  thus  so  very  lavish  of  their  abuse,  they  do  not 
attempt,  nor  deem  it  at  all  necessary  to  attempt  any  review 
of  the  proceedings  calculated  to  convince  a  single  individual 
outside  of  the  little  pandemonium  in  which  their  clumsy 
strictures  have  been  concocted,  either  that  the  case  was  one 
utterly  destitute  of  evidence  to  sustain  the  conviction,  or  that 
it  was  devoid  of  any  circumstances  calculated  to  prevent 
these  two  individuals  from  expiating  their  atrocious  crime 
on  the  scaffold.  At  one  time,  they  would  seem  to  uphold  the 
regularity  of  the  proceedings,  the  sufficiency  of  the  evidence 
and  the  justice  of  the  verdict,  and  they  cry  aloud  for  the  blood 
of  the  convicts  ;  at  another-^tbey  anathematize  the  wituesseB, 
the  judge  and  jury,  and  demand  a  free  pardon  for  these  much 
injured  victims  of  judicial  and  ministerial  persecution,  and 
insist  that  instead  of  being  sent  to  the  Penitentiaiy,^  tbey 
ought  to  be  restored  to  liberty,  and  the  greetings  of  ûmt  com* 
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munity  which  they  have  never  outraged,  and  from  which  they 
have  been  so  harshly  expelled  !  ! 

This  latter  notion  they  found  upon  the  fact  of  certain  ap- 
parently inadmissible  evidence  having  been  received  at  the 
trial.  This  plea  is  altogether  untenable.  Were  it  practi- 
cable under  our  system  to  have  reserved  the  case  for  the 
opinions  of  all  the  Judges,  as  in  England,  the  conviction  in 
the  present  instance,  could  not  have  been  set  aside  upon  such 
ground,  as  ruled  in  the  case  of  Reg.  vs.  Ball,  R.  R.  c.  c.  133. 
The  Judgfes  there  said  :  "  Whether  the  Judges,  on  a  case 
"  reserved,  would  hold  a  conviction  wrong,  on  the  ground 
"  that  some  évidence  had  been  improperly  received,  when 
"  other  evidence  had  been  properly  admitted  that  was  suffi- 
**  cient  of  itself  to  support  t6e  conviction^  the  Judges  seemed 
"  to  think,  must  depend  on  the  nature  of .  the  case  and  the 
«*  weight  of  the  evidence.  If  the  case  were  cloarly  made* 
**  out  by  proper  evidence,  in  such  a  way  as  to  leave  no 
"  doubt  of  the  guilt  of  the  prisoner  in  the  mind  of  any  reason* 
"  able  man,  they  thought  that  as  there  could  not  be  a  new 
**  trial  in  felony,  such  a  conviction  ought  not  to  be  set  aside, 
*'  because  some  other  evidence  had  been  given  which  ought 
*'  not  to  have  been  received  ;  but  if  the  case,  without  such 
"  improper  evidence,  were  not  so  clearly  made  out,  and  the 
"  improper  evidence  might  be  supposed  to  have  had  an  effect 
"  on  the  minds  of  the  jury,  it  would  bç  otherwise.  The 
"  conviction  in  this  case  was  held  right.'' 

But  the  Bérubé  conviction  was  not  brought  under  the 
revision  of  all  the  Judges  to  be  tested  on  the  strict  rules  of 
law  a^d  evidence  ;  it  was  submitted  to  the  deliberate  con- 
sideration of  the  Representative  of  the  Sovereign,  the  fountain 
as  well  of  justice  as  of  mercy,  for  the  purpose  of  determining 
whether  such  portions  of  the  evidence,  though  not  very  ma- 
terial, may  have  influenced  the  minds  of  the  juiy  and  opened 
the  door  for  a  commutation  of  the  extreme  penalty  of  the 
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]aw.  Where,  then,  is  the  individual  in  the  community  who 
under  such  circumstances,  would  itnpute  it  as  a  crime 
or  a  blunder  to  His  Excellency  or  his  advisers,  that  on  the 
smallest  doubt  ^  being  raised  on  this  head,  they  applied  a 
principle  which  is  invariably  observed  in  the  administration 
of  English  criminal  justice,  by  leaning-  to  the  side  of 
mercy  and  giving  the  prisoners  the  benefit  of  that  doubt.  In 
any  case,  however,  those  who  inveigh  against  the  decision  of 
the  Ministry  ought  to  tell  us,  whether  their  act  be  obnoxious 
to  the  charge  of  being  too  lenient  or  too  sanguinary.  While 
they  labour  from  day  to  day  to  excite  public  indignation 
against  them,  these  writers  omit  to  state  on  which  side  the 
Ministry  have  erred  ;  whether  they,  ought  to  have  allowed 
the  executioner  to  do  his  work,  or  to  have  let  loose  upqp 
society  two  individuals  jof  whose  guilt  qo  unprejudiced  mind 
could  entertain  a  doubt.  The  proper  regard  due  to  the  tribunals 
of  the  country,  the  purity  of  the  administration  of  criminal 
justice  upon  which  our  lives  arid  our  liberties  depend,  and 
the  policy  and  the  wisdom  of  holding  out  a  salutary  example 
as  a  warning  to  evil  doers,  are,  in  the  opinion  of  these 
writers,  ever  second  to  the  gratification  of  their  spleen 
and  their  hatred  towards  their  political  opponents.  Without 
caring  one  straw  for  the  fate  or  the  feelings  of  the  unfor- 
tunate beings  who  are  the  objects  of  their  hollow  sympathy, 
they  continue  to  buoy  up  their  hopes  at  the  expence  of 
truth,  justice  and  public  morality.  Instead  of  endeavour- 
ing, to  induce  an  acquiescence  in  the  justice  of  their 
sentence,  some  remorse  for  their  crime,  and  a  sense  of 
gratitude  for  the  mercy  extended  to  them,  the  manifestations 
of  which  coupled  with  good  conduct  hereafter,  could  alone 
inspire  any  just  hope  of  a  further  remission  of  the  punishment, 
these  sapient  expounders  of  the  law  prefer  keeping  up  a 
perpetual  agitation  of  the  question  for  political  purposes, 
even  though  it  should  harden  the  guilty  against  repentance, 
and  incite  the  wicked  to  the  commission  of  further  crimes. 
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To  condifde — let  all  the  circtimstanced  of  the  crime  and 
the  trial  of  the  Bérub^s  be  considered  in  whatever  light  they 
may,  and  however  conclusive  the  evidence  against  the  male 
prisoner  may  be  deemed,  the  guilt  of  the  fen^ale  prisoner,  a^ 
established  at  the  trial,  is  undoubtedly,  relatively  speaking, 
more  fully  ascertained  than  that  of  her  older  accomplice. 
Then,  upon  such  a  case  being  brought  under  the  review  of 
the  authorities,  coupled  with  the  objections  made  to  certain 
portions  of  the  testimony,  which  were  entitled  to  consideration 
tvtth  respect  to  Bérubé^  though  not  as  regards  the  other  pri- 
soner who  had  confessed  her  crime,  what  was,  I  ask,  the 
sure  and  obvious  course  to  be  pursued  !  What  course  would 
these  writers  have  recommended  under  such  circumstances  ? 
To  pardon  or  commute  the  sentence  of  the  elder  convict  ?  To 
permit  Am  who  was  the  sole  instigator  of  the  foul  crime,  and 
who  had  perseveringly  and  remorselessly  brought  it  to  a  guilty 
eonsummation — ^to  go  scathless,  and  to  send  his  unfortunate 
dupe,  a  young  woman  of  the  age  of  sixteen,  to  the  scaffold. 
Such  a  dispensation  of  mercy  would  have  been  met  with  one 
shout  of  indignation  from  one  end  of  the  Pipovince  to  thé 
other.  On  the  other  hand— immediately  to  have  granted  a  free 
pardon  to  one  legally  and  justly  convicted  upon  her  own 
oonfession,  of  the  crime  of  murder,  and  to  another  also  con- 
victed of  the  same  crime,  and  who,  although  he  did  not 
confess,  was  infinitely  the  greater  criminal  of  the  two, 
would  have  dealt  such  a  blow  to  the  administration  of 
criminal  justice,  and  would  have  been  such  an  outrage  upon 
common  sense  and  decency,  as  no  man  would  have  dared  to^ 
defend.  Every  individual  in  society  capable  of  forming  an 
opinion,  whose  jadgment  is  not  warped  by  egotism,  vanity 
00  party  erpirit,  and  who  brings  his  mind  to  bear  Upon 
ths^  subject  with  calmness,  and  an  honest  desire  to  arrive 
at  a  ftdf  and  impartial  conclusion,  must  know  and  in  hiir 
heait  believe^  however  mtlefa  he  may  pertinaciously  assert 
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the  eontraiy,  that  liie  course  adopted  by  the  Governor  Ge* 
neral  under  all  the  difficulties  of  the  case,  was  at  once  the 
most  wise  and  the  most  just,  and  assuredly  the  most  humane, 
and  that  any  other  course  would  have  been  obnoxious  to  the 
mast  serious  objections.    • 

If  I  have  thus  attempted  a  review  of  the  Bérubé  case  and 
of  the  propriety  c^  this  commutation,  you  are  not  to  suppose 
that  I  h^ve  done  so  for  the  purpose  of  defending  the  âdminis-» 
trator  of  the  Government  or  his  advisers.  I  have  nothing  ta 
do  with  them,  nothing  to  say  to  them.  I  know  not  and  care 
not  whether  my  observations  be  palatable  to  them  or  not  ;  K 
know  not  and  care  not  what  was  their  view  of  the  ease,  nor 
what  the  motives  which  actuated  them.  I  am  bound  however 
to  suppose  they  coincide  with  those  which  I  have  attributed 
to  them  and  by  which  alone  I  can  suppose  any  man  *to  be 
governed  whose  heart  and  head  are  in  the  right  place. 

R. 

Quebec,  February*  1868. 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smith  and  Movdxubt,  Justices. 
No&  653  &  9  (     Exporte  Hoanv, 


of 
1852. 


and 

MURRAT. 


Beld:— That  a.  Reremze  Impector 
niing  in  the  dueen's  name,  for  penal- 
ties under  the  Act  14  and  15  Vict.  e.  100, 
k  not  liable  for  cotte. 


Jngé  :^Q,ii'nn  Inspecteor  da  Rewwm 
poursuivant  au  nom  de  la  Reine  le  re« 
couvrementde  pénalitéi  imposées  sont 
l'opération  àe  l'Acte  des  12  et*  16  Vict:, 
ch.  100,  ne  peut  être  passible  à»  frais  et 
dépens. 


Judgment   13th  April,  1853. 

In  these  cases  the  conTictions  of  the  Justices  o£  the  Fèace^ 
on  informations  for  offences  against  the.  License  Law  undex 
the  14th  and  15th  Vict.  c.  100,  had  been,  quashed,,  and  the 
question  now  before  the  Court  was,  whether  costs  should  go 
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against  the  Revenue  Inspector,  in  whose  name  the  in&nna- 
tion  had  been  brought. 

Day,  J.  Does  the  Revenue  Inspector,    representing  the 
Crown,  render  himself  liable  to  pay  costs,  or  does  he  come 
within  the  rule  which  exempts  th&  Crown  from  costs  ?  By 
Common  Law  in  England,  the  Defendant  had  no  costs 
against  any  one,  and  it  is  only  under  the  Statute  Law  that 
the  Plaintiff  became  liable  to  pay  costs.     But  by  the  24th 
Henry  VIII,  c.  8,  Plaintiffs  suing  to  the  use  of  the  King  are 
exempted  from  the  payment  of  costs  when  they  are  non- 
suited, or  a  verdict  passes  against  them.     So  the  law  stood 
until  the  18th  Eliz.  c.  5,  made  perpetual  by  26th  Eliz.  c.  27, 
which  enacted  that  any  Informer  or  Plaintiff  on  a  penal  Sta- 
tute should  pay  costs,  but  that  this  should  not  extend  to  any 
officers  that  have  used  to  exhibit  informations  on  behalf  of 
the  Crown.    The  construction  put  upon  this  Statute  was 
that  it  extended  only  to  common  informers,  deriving  the 
whole  benefit  of  the  penalty,  and  not  wliere  the  penalty  went 
to  the  party  grieved,  or  where  part  was  given  to  the  King, 
and  part  to  him  who  would  sue  for  it.     But  prosecutors  qui 
tarn  were  looked  upon  as  common  informers  and  should  pay 
costs.  (I)  Then  if  reference  is  made  to  the  Provincial  Sta- 
tute 14th  and  15th  Vict.  c.  100,  it  will  be  seen  that  the  21st 
sec.  of  that  Act  makes  it  compulsory  on  the  Revenue  Ins- 
pector to  prosecute  parties  offending  against  any  of  its 
provisions.     Further,  a  form  of  declaration  is  given  in  the 
Act,  by  which  the  Revenue  Inspector  sues  in  the  name  of 
the  Queen.     He  is  compelled  to  do  this  by  the  law,  and 
it  will  hardly  be  contended  that  an  officer  so  situated  is  liable 
to  pay  costs.     He  clearly  comes  within  the  exemptions  of  the 
English  law  ;  and  the  judgment  of  the  Court,  therefore,  is 
that  the  convictions  be  quashed  simply,  but  no  condenmation 
for  costs  can  be  given  against  the  Revenue  Inspector. 
Carter,  E.  for  Applicants. 

(1)  Bacon's  Abridg.,  Vol.  2,  verb.  Costs,  Letter  E.  p.  319. 
Authorities  cited  on  behalf  of  Applicants  : — ^2  Hullock  on  Costs,  pp.  21 7| 
218  :— 2  Hawkins  P.  C.  p.  382. 
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No.  1836 

of 

1851. 


COUR  SUPERIEURE.-^UEÇEC. 
Présents  :  Bowkx,  Juge-en-Chef,  Duval,  Jage« 

ExsoB, ; .  m. ...  Demanderesse. 


vs. 


Obknst, Défendeur. 

et 
Ls  Mairk  kt  les  Conssilleiis  de 
la  Cité  de  Québec. ...  ^. .......  Opposants. 


Jugék — Qaela  Corporation  delà  Cité 
de  C&ebec  n'a  pas  de  privilège  sur  les 
immeubles  pour  les  cotisations  prèle- 
Tées  sur  iceuz  ;  ce  privilege  ne  loi 
étant  pas  accordé  par  son  Acte  d'In- 
corporation, et  n'existant  pas  de  Droit 
Commona 


Held  :— That  the  Corporation  of  the 
City  of  Quebec  has  no  privilège  upon 
immoveable  property  n>r  thé  assess- 
ment imposea  upon  the  same  ;  such 
privilege  not  havmg  been  given  by  the 
Act  of  Incorporation,  and  having  no 
existence  at  Conunon  Law. 


Jugement  rendu  le  13  Octobre,  1851. 

Dans  cette  cause,  l'Opposante  Ensor  réclamait  sur  le  pro- 
duit de  l'immeuble  vendu  sur  le  Défendeur,  une  certaine 
somme  de  deniers,  à  titre  de  privilège,  et  Le  Maire  et  les 
Conseillers  de  la  Cité  de  Québec  réclamaient  par  privilège  le 
montant  des  cotisations  imposées  sur  le  dit  immeuble.  Le 
projet  du  rapport  de  distribution  colloquait  Le  Maire  et  les 
Conseillers  en  préférence  à  l'Opposante.  Cette  dernière 
contestait  le  rapport  de  distribution,  sur  le  principe  que 
l'Acte  d'Incorporation  de  la  Cité  de  Québec  n'avait  pas 
créé  de  privilège  spécial  pour  les  cotisations,  et  qu'il  n'exis- 
tait pas  de  tel  privilège  de  droit  commuif,  (1)  et  qu'en 
supposant  que  la  contestation  s'élevât  entre  deux  privilégiés, 
celui  de  l'Opposante  primait  le  privilège  réclamé  par  la 
Corporation  (2) 

De  la  part  du  Maire  et  des  Conseillers  de  la  Cité  de  Qué- 
bec, il  fut  prétendu  que  le  fisc  en  France  avait  un  privilège 

(1)  Ane.  Denizart,  vbo.  Taille,  p,  651,  No.  1,  ç.  658,  Nos.  47, 48  :— Ibid;  vbo. 
Capitation,  p.  378  :— 2  Bonrjon,  683,  Tit.  VIII.,  No.  44,  et  suiv.  :— Ibid  p.  108, 
Nos.90à92. 

(2)  Ane.  Denizart,  vbo.  Privilège,  712,  Nos.  28,  29  et  30  :— Ibid,  vbo.  Ordre, 
543,  No.  15  :-.!  Henrys,  Uv.  4,  ch.  6  :— 2  Booijon  733,  Tit.  YIII,  des  Exéca. 
tions,  Cap.  IV,  sec.  150. 
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supérieur  à  tout  autre  privUége  pour  des  contributions  ana- 
logues au  droit  de  cotisation  réclamé  par  leur  opposition.  (1) 

Que  dans  ce  psfys  les  municipalités  représentaient  le  j8sc 
en  France,  et  que  par  conséquent  le  privilège  du  fisc  devait 
s'appliquer  aux  réclamations  de  la  corporation,  corps  muni- 
cipal. (2) 

Le  jugement  est  comme  suit  : 

Having  heard  the  parties  respectively  upon  the  contestation 
of  the  fourth  item  or  paragraph  of  the  report  of  distribution 
in  this  cause  filed  on  the  twenty-sixth  day  of  May  now  last 
past,  by  and  on  the  part  of  the  said  Plaintiff,  Louisa  Ensor, 
of  the  collocation  in  favor  of  the  Mayor  and  the  Councillors 
of  Quebec,  in  the  said  report  of  distribution  mentioned;  Con- 
sidering, that  the  said  Mayor  and  Councillors  of  the  City  of 
Quebec  have  not,  by  law,  any  privilege  for  the  payment  of 
the  sum  of  money  mentioned  in  and  claimed  by  their  said 
opposition  afin  de  conserver  in  this  cause  filed  ;  it  is  in  con- 
sequence considered  and  adjudged  that  the  said  contestation, 
.by  the  said  Louisa  Ensor,  of  the  said  collocation  in  favor  of 
the  said  Mayor  and  Councillors  of  the  City  of  Quebec,*  be, 
and  the  same  is  hereby  maintained  with  costs  ;  and  it  is 
ordered  that  the  said  Report  of  Distribution  be  amended 
accordingly. 

Lelievre  et  Angers,  pour  Ensor. 

Hoi*T  ET  Iryizte,  pour  le  Maire  et  Conseillers. 

Caron,  Conseil. 


(1)  1  Pigeau,    p.  810  :— 3  Brilïon,   Hypothèque,    p.   396  :— Thibault,  def 
Criées,  pp.  17  et  18,  No.  21  :~3  Despeisses,  p.  36d,  No.  47. 

(2)  Persil,  Régime  Hypothécaire,  p.  87)  ;— 3  Despeisses,  p.  360.  coL  1 
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SUPERIOR  COURT— QUEBEC. 
Before  Bowsn,  Chief  Justice,  Dutal  and  Mebedith, 

Justices. 

No.  1142CBROwir, Plaintiff. 

of       <               .                        vs. 
•  1853.     (  McInenly, Defendant. 


Held  : — ^That  Mortgages  resulting 
from  deeds  of  lease  need  not  be  regis- 
tered, according  to  the  terms  of  the  4th 
V.  c.  30,  8.  17. 


Jugé  : — Que  l'hypothèque  qui  procède 
d'un  bail  à  loyer  n'a  pas  besoin  -d'être 
enregistrée,  suivant  les  termes  de  la 
4eV.c.  30,  s.  17. 


Judgment  rendered  the  17th  May,  1853. 

This  was  a  contestation  of  a  report  of  distribution,  by  which 
Edward  Sweetman  contested  the  collocation  of  James  Hey- 
den,  under  the  following  circumstances  :  Sweetman  claimed 
in  virtue  of  a  Deed  of  Obligation,  dated  the  18th  day  of 
November,  1850,  duly  registered  the  23d  day  of  November 
following,  while  Heyden  claimed  in  virtue  of  a  Deed  of  Lease, 
dated  the  1st  day  of  May,  1850,  not  registered.  The  lease 
was  for  five  years,  and  Ileyden  claimed  to  be  reimbursed 
a  certain  sum  of  money  paid  in  advance,  pretending  that  he 
had  a  mortgage  in  virtue  of  his  lease,  even  without  registra- 
tion.— He  based  his  pretensions  upon  the  following  section 
of  the  Registry  law  :  (1)  "  Provided  also,  and  be  it  further 
ordained  and  enacted,  that  the  provisions  of  this  Ordinance, 
and  any  thing  herein  contained  shall  not  extend  to  leases  for 
a  less  period  than  nine  years." 

The  Prothonotary  had  collocated  Heyden  in  preference  to 
Sweetman,  who  contested  the  report,  upon  the  ground  that 
this  proviso  was  to  be  understood  as  applying  to  deeds  having 
for  their  object  the  transfer  of  rights  of  property,  and  not  to 
ordinary  leases  (baux)  and  mortgages  resulting  therefrom. 
The  parties  having  been  heard  : 

Duval,  Justice,  delivered  the  Judgment  of  theCourt  : 

(I)  4th  V.  c.  30,  8.  17. 
19» 
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The  claim  of  the  Opposant  Heyden  is  founded  on  a  deed 
of  lease,  executed  in  his  favor  by  the  Defendant  on  the  Ist 
day  'of  May,  1860,  for  the  term  of  five  years.  This  claim  has 
been  contested  on  the  ground  that  Heyden  has  not  registeied 
his  deed,  as  required  by  the  registry  oidiAance^  4  Vict  Cap. 
SO. 

It  is  right  that  it  be  understood,  that  this  is  the  only  ground 
of  contestation  now  brought  under  our  consideration,  and 
that,  previously  to  this  Ordinance,  no  law  required  these 
deeds  to  be  registered. 

On  reference  to  the  17tb  section  of  the  Ordinance,  I  find  these 
words  :  '^and  be  it  further  ordained  and  enacted,  that  the  provi- 
sions of  this  Ordinance,  and  any  thing  therein  contained,  shall 
not  extend  to  leases  for  a  less  period  than  nine  years."  Words 
of  a  more  plain  and  unambiguous  meaning  I  cannot  ccmceive 
it  possible  for  any  legislature  to  have  used  ;  and  here  I  \eill 
apply  the  rule  of  interpretation  laid  down  by  Jurists  :  ^  U 
finest  pas  permis  d^interpréter  ce  qui  n^a  pas  besoin  d^itUerpri- 
tation^^'*  that  is,  when  the  words,  in  their  obvious  sense, 
exhibit  a  clear  and  consistent  meaning,  the  attempt  to 
substitute  a  different  meaning  by  subtle  reasoning  and  a 
*  strained  application  of  rules,  is,  not  to  interpret  but  to  elude 
the  law.  But  I  have  beard  it  said,  that  the  Legislature  had 
no  intention  to  exclude  these  leases  from  the  operation  of  this 
general  rule.  I  hsye  no  other  means  of  knowing  the  intention 
of  the  Legislature  than  by  reading  the  language  it  has  used, 
and  when  I  and  it  expressly  stated  that  the  provisions  con- 
tained in  the  Ordinance  shall  not  extend  to  leases  l(x  a 
period  less  than  nine  years,  I  confess  I  cannot  understand 
by  what  reasoning  I  could  justify  a  judgment  declaring  that 
the  provisions  of  the  Ordinance  shall  extend  to  such  leases. 
We  have  been  told  that  though  the  deed  need  not  be 
registered,  it  is  otherwise  with  the  hypothec  resulting  there- 
from. From  this  opinion  I  have  no  hesitation  in  expressing  a 
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decided  dissent  :  if  the  deed  itself  need  not  be  legistexed,  the 
lights  jesoiting  therefrom  must  be  secured  independently  of 
legistration  ;  this  inference  is  too  plain  and  logical  to  require 
any  argument  in  its  support  It  has  also  been  argued  that 
the  Legislature  Had  in  view  the  protection  of  the  lessee  as  to 
the  term  of  years  stipulated  in  the  lease.  This  implies  that 
the  Legislature  intended  to  secure  but  partially  the  rights  of 
the  lessor.  It  would  certainly  require  some  other  explana- 
tion than  that  given,  to  induce  me  to  believe  that  part  of  the 
rights  of  the  lessee  were  to  be  fully  protected,  and  the  other 
part  passed  over  in  silence, — ^which  is  equivalent  to  saying, 
the  other  part  denied.  And  what  are  the  interests  of  the 
lessee  ?  plainly  the  fulfilment  by  the  lessor  of  all  he  has 
promised  by  the  deed.  The  present  claim  is  included  in 
these  promises,  and  the  interests  in  question  are  of  the  very 
essence  of  the  contract 

I  will  now  notice  a  reference  which  has  been  made  to  the 
tenure  of  lands  held  in  free  and  common  soccage  in  the 
Townships.  It  would  undoubtedly  be  strange  to  find  the 
Legislature  basing  its  legislation  for  the  whole  Province  of 
Lower  Canada,  on  a  reason  applicable  only  to  lands  held  in 
free  and  conunon  soccage,  and  still  more  strange  to  find  in 
such  a  case  our  legislation  adopting  principles  well  known 
to  the  old  French  law,  but  altogether  unknown  to  the  laws 
of  England.  How,  on  such  principles,  the  interests  of  lessees 
in  lands  held  in  free  and  common  soccage  could  be  protected, 
I  profess  not  to  understand  ; — in  truth  the  clause  does  not  refer 
to  lands  held  in  free  and  common  soccage  ; — it  would  be 
unintelligible  to  an  English  lawyer  ; — this  clause  is  based  on 
the  distinction,  familiar  to  every  French  lawyer,  between  un 
bail  à  langues  années  and  one  for  a  shorter  period.  This 
shews  clearly  that  it  has  reference  to  leases  of  the  nature 
of  that  now  under  consideration.  Moreover  those  who  have 
lead  over  the  registry  Ordinance  cannot  but  have  observed 
references  especiaUy  made  to  lands  held  in  firee  and  common 
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soccage,  when  such  especial  reference  is  needed.  It  is  use- 
kss  to  argue  that  this  lease  ought  to  be  included  in  the 
provisions  of  the  Ordinance,  this  is  an  argument  to  be 
adressed  to  the  Legislature  and  not  to  Courts  of  Justice. 

BowEN,  C.  J.  concurred. 

M£Rm>iTH,  J.   {dissenliefUe.) 

In  thi3  case  the  principal  question  that  is  raised  is  as  to 

whether  hypothecs  resulting  from  deeds  of  lease   must  be 

registered.     The  majority  of  the  Court  are  of  opinion  that  in 

•the  case  of  such  hypothecs,  that  formality  is  not  necessary, 

but  in  this  opinion  I  am  unable  to  concur. 

It  is  admitted  that  there  was  no  reason  whatever  to  induce 
the  Legislature  to  make  the  hypothec  in  question  an  exception 
to  the  general  rule  laid  down  in  the  registry  law  ;  and  I  be- 
lieve it  is  not  supposed  by  any  one,  that  the  Legislature  had 
any  such  intention  ;  but  still  it  is  thought,  that  the  terms  of 
the  17th  section  of  the  Oidiuance  are  so  clear  and  so  positive, 
as  to  make  it  impossible  for  us  to  apply  any  of  the  provisions 
of  that  law  to  hypothecs  created  by  leases  for  a  period  less 
than  nine  years. 

The  17th  section,  it  is  true,  says  in  effect,  that  leases  lor  a 
period  less  than  nine  years  need  not  be  registered  :  but  does 
it  therefore  necessarily  follow,  that  the  registration  of  an 
hypothec  created  by  any  deed  of  lease  is  unnecessary  ?— I 
think  not. — On  the  contrary,  I  am  convinced  that  the  Legis- 
lature in  passing  this  section  of  the  law,  did  not  in  any  way 
contemplate  the  question  of  hypothec,  the  hypothec  being, 
as  may  here  be  observed,  a  mere  incident  to  the  form  in 
which  the  deed  is  executed.  In  my  opinion,  the  L  egislatnre 
had  in  view,  that  which  is  of  the  essence  of  the  contract  of 
lease,  namely  the  interest  agreed  to  be  transferred  by  the 
lessor  to  the  lessee  ;  and  it  appears  to  me  that  the  object  of 
the  clause  was  merely  to  declare  that /or  the  preservation  of 
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thai  interest  J  a  lease  for  a  period  less  than  nine  years  need 
not  be  regislered. 

Those  to  whom  I  now  address  myself  need  not  be  reminded 
of  the  diiFerence  which  exists  between  those  things  which 
are  of  the  essence,  or  of  the  nature  of  a  contract,  and  those 
things  which  are  incidental  to  the  confract  ;  and  they  are 
perfectly  familiar  with  the  nature  of  the  contract  of  lease  ; 
but  still  the  deûnition  pi  that  contract  as  given  by  Pothier 
may,  not  improperly,  be  cited  here.  That  author  says  :  "on 
*^  peut  le  définir  un.cont rat  par  lequel  l'un  des  contractants 
"  s'oblige  de  faire  jouir  ou  user  l'autre  d'une  chose  pendant 
**  le  temps  convenu,  et  moyennant  un  certain  prix  que  l'autre, 
**  de  son  côté,  s'oblige  de  lui  payer." 

For  ail  the  purposes  of  a  lease  as  thus  defined,  if  it  be  for 
a  period  less  than  nine  years,  it  need  not  be  registered  ;  but 
if  from  the  peculiar  form  of  the  ,  instrument  containing  the 
lease,  a  mortgage  be  incidentally  created,  then  such  mort- 
gage comes,  it  appears  tome,  within  the  first  section  of  the 
Ordinance,  and  must  accordingly  be  registered. 

There  is  so  close  an  analogy  between  the  contract  of  sale 
and  the  contract  of  lease,  that  eminent  jurisconsults  have 
differed  as  to  whether  certain  contracts  ought  to  be  deemed 
contracts  of  sale,  or  contracts  of  lease  ;  and  the  existence  of 
those  differences  of  oj)inion,  may  have  contributed  to  cause 
the  Legislature  to  lay  down  the  positive  rule  respecting  the 
registration  of  leases,  which  we  find  in  the  section  now 
under  consideration.  (1) 

(I  )  This  view  of  the  case  will  be  mach  8tren«^hened,  if  we  bear  in  mind  that 
the  registry  Ordinance  applies  as  well  to  the  township  lands  held  in  free  and  com- 
mon soccîiiçe,  as  to  other  lands  in  Lower  Canada.  The  rule  of  our  Cotnmou  Law, 
according  to  the  opinion  of  -^olhier,  (Loua,e.  Nos.  4and  5)  is  that,  if  a  lease  be 
for  a  periotl  shorter  than  nine  years,  it  does  not  convey  a  right  of  propeity,  but  that, 
if  it  be  for  a  period  exceeding  nine  years,  t/  does  convey  a  right  of  property.  The 
English  law  however  makes  no  such  distinction.  On  the  contrary,  it  would  seem 
that  under  that  system  a  lease  for  ->T\e  year,  gives  a  right  of  the  iame  nature,  tm 
would  be  given  by  a  lease  for  one  thousand  years.  Blackstone,  2  Vol.  143*  Any 
such  lease  is  in  contemplation  of  law  **  a  conveyanctf"  Blackstone,  2  VoL  317, 
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For  these  reaaons.  I  am  inclined  to  adopt  the  opinion 

expressed  by  the  learned  Commissioners  who  revised  our 

provincial  laws,  and  who  wiA  reference  to  this  section  have 

said  :  (1)  ^^  The  intention  of  the  Legislature  seems  to  be 

^*  that  a  lease  for  less  than  nine  years  shall  not  be  regarded 

<<  as  the  conveyance  of  an  estate  or  interest  requiring  regis- 

^^  tration  as  such,  and  not  that  any  exp^ss  hjrpothec  created 

^^  by  or  arising  out  of  such  lease  should  be  exempted  fbm 

*^  registration  ?  It  would  appear  to  be.  intended  that  longer 

<<  leases  should  require  registration"  ? 

• 

The  17th  section  thus  interpreted  is  in  accordance  with 

the  policy  of  the  law  and  the  manifest  intention  of  the  Legis- 
lature ;  whereas,  if  it  be  subjected  to  a  contrary  interpretation, 
it  will  not  only  be  in  direct  opposition  to  the  whole  of  the 
remainder  of  the  law,  but  it  will  render  our  registry  sys- 
tem, as  every  lawyer  must  at  once  see,  of  but  little,  if  indeed 
of  any  value. 

I  have  «ot  adverted  to  tbt  bearing  of  the  28th  section  of 
the  Ordinance  upon  the  hypothec  now  claimed,  as  the  ques- 
tion that  could  be  raised  under  that  section,  must  necessarily 
share  the  fate  of  the  more  general  question  to  which  I  have 
confined  my  observations. 

The  Court.  •••••••  *^  considering  that  by  law  the  said  Op- 
posant, James  Heyden,  was  not  bound  to  register  the  deed 

Cruise,  4yoL  p.  58.  and  when  followed  by  actual  occupation,  cauaes  an  estate  in 
the  land  to  pass  to  the  lessee.  2  Blackstone,  144.  And  the  estate  which  is  so 
leased,  according  to  the  general  principles  of  the  English  law,  is  notHiabletobe 
defeated  bj  a  subsequent  sale  by  the  lessor.  It  is  manifest  that  a  law  which 
exl^nds  to  our  township  lands,"  which  may  and  shall  be  conve^  and  dis- 
**  posed  of,  upon  and  under  such  niles  and  restrictions,  as  are  by  the  law  of 
**  England  established  and  in  force  in  reference  to  the  conveyance  and  disposal 
**  ot  lands,  holden  by  the  like  tenure  therein  situate,'' (Tenure  Act,)  would  be 
signally  incomplete,  without  a  provision  such  as  that  contained  in  the  17th  section 
of  our  iàw.  I  may  add  that  by  the  U.  C.  Registry  Law  35  Geo.  Ill,  c,  5,  sec  11, 
it  is  declared  that  that  law  **  shall  not  extend  to  any  lease  at  a  rack  rent  or  to  anv 
**  lease  not  exceeding  21  years  when  the  actual  possession  and  occupation  goetn 
**  along  with  the  lease,"  and  that  provision  of  law  assuredly  was  not 
with  reference  to  any  question  of  hypothec. 

(l)SMUbltl,p.l21. 
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of  lease,  executed  the  2Sd  day  of  October,  1849,  and  that  by 
virtue  of  the  said  lease,  the  said  James  Heyden  has  acquired 
an  hypothec  on  the  immoveable  property  in  this  cause, — 
doth  dismiss  the  contestation  of  the  report  of  distribution, 
Mr.  Justice  Meredith  dissenting.  •  •  •  •  • 

O'Farrell,  for  Heyden/ 
JoHss,  for  Sweetman. 


<iM^»/v^v^/^^^v^^^^/^^<^^^^^w^»^^^/>^^/^^^i>^^^/w»*^ 


SUPERIOR  COURT.— QUEBEC. 
Before  Bowen,  C.  J.  Duval  and  Meredith,  Justices. 

No.  398  (  Ez parte— RvsTov^l. Petitioner. 

of       <                                      and  • 
1853.     (  The  Quebec  Building  Societt Oppownt. 


Held  : — That  a  creditor,  who  has 
tendered  an  overbid,  in  the  case  of  an 
application  for  confirmation  of  title,  in 
conformity  with  the  third  section 
of  the  9th  Geo.  IV.  c.  20,  need  not  ac- 
company his  tender  with  a  deposit  of 
such  oTerbid  ; — ^That  he  need  not  give 
notice  of  his  piUting  in  security  ; — That 
the  sureties  need  not  justify  that  they 
are  proprietors  of  immoveable  pro- 
perty ; — ^That  their  bond  need  not  con- 
tain a  description  of  immoveable  pro- 
perty specially  hypothecated  ; — ^That 
such  creditor  will  not  be  declared  the 
purchaser,  until  he  has  required  the 
original  purchaser  to  declare  whether 
he  will  retain  the  property  at  the  price' 
offered,  and  paid  the  purcliase  money  ; — 
That  the  original  purchaser  will  not  be 
allowed  to  retain  the  property  unless  hi> 
pays  the  whole  of  the  purchase  money, 
and  in  de&ult  of  his  so  doing  that  the 
creditor,  who  has  overbid  him,  shall  b^ 
allowed  to  deposit  the  purchase  money 
and  become  tne  purchaser  (I) 


Jugé  : — Qu'un  créancier,  qui  a  offert 
une  enchère,  dans  le  cas  d'une  demande 
pour  lettres  de  ratification,  conformé- 
ment à  la  troisième  section  de  la  9e 
Geo.  IV,  c.  20,  n'est  pas  tenu  d'accom- 
pagner son  offre  du  dépôt  de  son  en- 
chère ; — Qu'il  n'est  pas  tenu  de  donner 
avis  de  son  cautionnement  ; — Que  les 
cautions  ne  sont  pas  obligées  d'afiirmer 
qu'elles  sont  propriétaires  de  biens- 
ronds  ;— -Que  le  cautionnement  ne  doit 
pas  contenir  une  description  d'im- 
meubles affectés  au  dit  cautionne-» 
ment  ; — Que  tel  créancier  ne  ser^^ 
point  déclaré  l'acquéreur,  tant  qu'il 
n'aura  pas  mis  l'acquéreur  originaire 
en  demeure  de  déclarer  s'il  entend  rete- 
nir sa  propriété,  et  payer  le  prix  d'ac- 
quisition ; — Que  l'acquéreur  ne  pourra 
pas  être  admis  à  retenir  la  propriété,  à 
moins  qu'il  ne  dépose  le  prix  d'acquisi- 
tion et  sur-enchère,  et  qu'à  son  défaut, 
le  créancier,  sur-enchérisseur,  sera  ad- 
mis à  déposer  tel  prix,  et  sera  déclaré 
l'acquéreur. 


Judgments  rendered  in  March,  April  and  May,  1853. 

In  this  cause,  Thomas  Ruston,  the  Petitioner,  was  applying 
for  confirmation  of  a  Deed  of  sale  of  the  8th  Mfty,  1862. 
Morrin  and  Vézina,  the*  one  as  president,  the  other  as  secre* 


(1)  This  cue  if  appealed  from. 
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taiy  arid  treasurer  of  the  Quebec  Building  Society,  had  filed 
an  0])position  afin  dr  awsrrver^  and  had  tcMidered  and  offered 
the  sum  of  £300,  as  an  cnchàr  of  more  than  one  tenth  of  the 
amount  of  rtie  price,  or  purcliase  money,  or  eon  >i  de  rat  ion  for 
the  sale  of  the  lot  of  land  and  premises  mentioned  and 
referred  to  in  the  Deed  of>ale,  in  respect  of  which  a  sentence 
or  judgment  of  confirmation,  at  the  instance  of  the  said 
Ruston,  was  to  be  applied  for,  and  had  given  notice  that  they 
had  put  in  good  and  suilicient  security,  as  required  by  law.  (1) 

Ruston,  the  Pelitioner,  moved  to  reject  this  overbid  and  the 
bond  filed  with  it,  for  the  following  amon^  other  rea5H>ns  : 

1.  Because  when  the  tendcr.or  ofl'er  of  an  increase  in  the 
said  price  or  purchase  money  was  made  by  the  Opposants, 
no  sum  of  money  was  paid  into  Court  by  them. 

2.  Because  the  said  tender  contains  no  oflcr  to  restore  to 
the  purchaser  his  costs  and  lawful  disbursements. 

3.  Because  no  notice  was  given  to  the  purchaser,  previous 
to  the  putting  in  security,  of  the  time  or  place  when  such 
security  would  be  put  in,  or  of  the  names  of  the  sureties. 

.  4.  Because  the  Bond  mentions  no  certain  sum  of  money  to 
the  extent  of  which  the.  sureties  were  to  be  liable. 

5.  Because  it  does  not  appear  that  the  sureties  justified  as 
being  proprietors  of  immoveable  property: 

6.  Because  the  Bond  contains  no  description  of  any  immo- 
veable property  to  be  hypothecated  by  the  said  sureties. 

The  Court  dismissed  this  rule  of  the  Petitioner,  declaring 
the  Bond  good  and  valid. 

In  delivering  the  judgment  of  the  Court,  Meredith, 
Justice,  said  : 

The  principal  ground  urged  by  the  Petitioner  in  support  of 
his  application  to  set  aside  the  enchère  of  the   Building  So- 

(1)  9  Geo.  IV.  c.  20,  s.  3.  Revised  SUtutei,  p.  192. 
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cîety  is,  that  the  sureties  who  executed  the  Bond  on  their 
behalf,. did  not  justify  upon  real  estate.  Aa  a  general  rule,  it 
is  doubtless  true  that  when  security  is  given  in  pursuance  of 
a  statute,  or  in  conformity  to  a  judicial  order,  the  sureties 
ought  to  justify  as  to  their  suliiciency  uj)()n  real  properly. 
But  e^en  in  France,  wliere  but  little  importance  was  allached 
to  personal  property,  this  rule  was  deviated  from  in  cases 
involving  but  little  risk,  (I)  and' I  think,  considering  all 
the  circumstances  of  the  present  case,  it  may  fairly  be  re- 
garded as  one  not  involving  much  risk.  (2)  It  is  manifest  that 
where  personal  property  under  seizure  is  given  up  on  security 
to  one  of  the  parlies,  the  Judge  cannot  be  too  strict  in 
receiving  security,  for  even  the  best  security  is  hardly  an 
equivalent  to  the  opposite  party  ;  but  in  the  present  case, 
nothing  is  withdrawn  from  the  Court,  and  the  sole  tendency 
of  the  proceeding  is  to  add  to  the  funds  to  be  distributed. 
Bearing  in  mind,  that  the  bidding  upon  applications  for  sen- 
tences of  ratification  of  title,  is  confined  to  the  creditors  of 
the  seller,  I  can  hardly  see  any  greater  reason  for  requiring 
security  from  bidders  u))on  those  occasions,  than  from  bidders 
at  an  ordinary  sheriff's  sale. 

It  was  also  contended  by  the  Petitioner  that  the  Building 
Society  ought  to  have  given  him  notice  of  their  intention  to  bid, 
and  in  support  of  this  position,  (3)  Troplong  was  cited.  It  will 
be  found  however  that  this  authority  is  inapplicable  :  under 
the  code  civil  a  creditor  of  the  seller  cannot,  as  a  matter  of 
course,  bid  for  the  property  sold  ;  on  the  contrary  he  must 
require  the  purchaser  to  cause  the  property  to  be  put  up  to 
public  sale,  and  it  is  of  this  requisition  that  Troplong  speaks 
when  he  says  notice  is  necessary.  In  France,  after  the  pro- 
perty has  been  put  up  to  public  sale  in  consequence  of  euch 
requisition,  the  law  provides  that  the  sale  shall  take  place  *'»ui- 

(1)2  Joiisse,   p.  105  : — 1  Nouv.  Dmhiz.,  p.  333. 

(2)  Troplonjî,  Cautionnement,  No.  592, 

(3)  Troplong,  Priv.  ct  Hyp  ,  4  Vol.  No.  943.. 


300 

vant  lea  fonnes  établies  pour  les  expropriations  forcées  ^  (1) 
Were  we  to  pursue  a  contraiy  course  and  to  require  each 
bidder  to  give  notice  of  his  bid,  and  to  bause  a  Bond  binding 
real  estate  to  be  executed,  which  Bond  would  of  course  have 
to  be  registered,  we  would  subject  each  bidder  to  an  expense 
of  two  or  three  pounds,  and  it  is  o'bvious  that  this  expense 
would  have  a  direct  tendency  to  prevent  creditors  from  bid- 
ding. 

Another  ground  urged  by  the  Petitioner  is  that  the  Bondis 
null,  because  it  does  not  mention  any  one  by  whom  it  may  be 
enforced.  I  apprehend  however  that  although  the  Bond  may  not 
deserve  to  be  regarded  as  a  model,  yet  that  in  respect  of  the 
matter  complained  of,  it  would  have  been  difficult  to  change  it. 
The  purchaser  could  not  have  been  named,  for  he  may  not  have 
any  interest  in  the  matter  beyond  his  costs  and  disbursements, 
frais  et  loyaux  coùiê.  The  name  of  the  vendor  could  not  have 
been  inserted,  for  his  creditors  are  more  likely  to  receive  the 
price  than  himself:  and  for  the  present  it  would  plainly  be  im- 
possible to  make  the  Bond  payable  to  the  creditors  or  any  of 
them.  The  law  requires  security  to  be  given  for  the  per- 
formance of  certain  acts,  which  has  been  done  ;  and  probably 
those  who  may  be  found  to  have  an  interest  in  the  due  per^ 
formance  of  those  acts,  i^ill  have  it  in  their  power  to  enforce 
the  Bond.  For  these  reasons  I  am  of  opinion  that  the  grounds 
assigned  are  not  sufficient  to  cause  the  bid,  enchère^  of  the 
Building  Society  to  be  set*  aside. 

The  judgment  is  as  follows  : 

The  Court  considering  that  the  Bond  given  in  this  cause 
is  good  and  valid  in  law,  and  the  grounds  assigned  in  sup- 
port of  the  motion  made  by  and  on  the  behalf  of  the  said 
Thomas  Ruston,  are  not  sufficient  in  law  to  cause  the  said 
Bond  to  be  set  aside,  doth  order  that  the  said  Thomas  Ruston 
take  nothing  by  the  said  motion. 

(i)C«itCiv.Ait9,187. 
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The  Opposants,  Morrin  et  a/.,  then  moved  to  be  declared 
purchasers  upon  which  the  following  judgment  was  ren- 
dered : 

The  Court,  having  heard  the  parties  upon  the  rule  of  the 
first  instant  granted  to  the  Opposants,  Morrin  et  al.^  to  be 
declared  purchasers,  doth  dismiss  the  same,  because,  the  said 
Opposants  have  not  recjtiired  the  purchaser  to  declare  whether 
he  will  retain  the  property  at  the  price   offered. 

Rnstbn  having  subsequently  declared  his  intention  to  retain 
the  property,  the  Opposants  Morrin  et  al.  then  moved  that  the 
Petitioner  should  deposit  the  whole  of  the  purchase  money 
and  the  overbid. 

Upon  which  the  following  judgment  was  rendered  : 

The  Court  seeing  that  the  said  Petitioner  Thomas  Ruston 
did,  on  the  thirty-first  day  of  March  last,  declare  that  he 
would  keep  and  retain  the  property,  in  respect  of  which 
a  sentence  of  confirmation  hath  been  by  him  applied  for 
in  this  cause,  and  that  for  that  purpose  he  would  com- 
plete and  make  up,  as  required  by  law,  the  highest  price 
which  had  been  bid  for  the  same  in  this  cause,  the  said  high- 
est price  being  the  sum  of  one  thousand  three  hundred  pounds 
currency,  and  considering  that  the  Petitioner  cannot  legally 
complete  and  make  up  the  said  price  to  the  satisfaction  of 
this  Court,  and  so  as  to  enable  this  Court  to  permit  him  to 
keep  and  retain  the  said  property,  otherwise  than  by  deposit- 
ing the  ^id  price  in  the  hands  of  the  Prothonotaiy  of  this 
Court,  which  hath  not  yet  been  done  ; — doth  in  consequence 
order  the  said  Thomas  Ruston,  within  fifteen  days  from  the 
service  upon  him  of  a  copy  of  the  present  judgment,  to  pay 
the  said  sum  of  one  thousand  three  hundred  pounds  currency, 
into  the  hands  of  the  Prothonotaiy  of  this  Court,  and  in 
default  of  his  so  doing  within  the  delay  aforesaid,  the  Court 
doth  permit  the  said  Opposants,  Joseph  Monln  and  François 
Vezina,  in  their  said  capacities,  to  pay  the  said  sum  of  money 
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into  the  hands  of  the  said  Prothonotary  for  the  purposes 

mentioned  in  their  said  motion.  (1) 

Meredith,  Justice,  said  : — In  consequence  of  the  confiic* 
ting  judgments  rendered  in  the  case  of  Douglass  and  Dupré, 
I  am  desirous  tljat  the  ground  upon  which  I  concur  in  the 
present  judgment  should  be  understood. 

The  Petitioner  in  this  case  having  âemanded  a  ratification 
of  title,  the  Quebec  Building  Society,  who  are  Opposants,have 
bid  £1300  currency,  for  the  property  in  question.  « 

The  Petitioner,  being  desirous  of  retaining  the  property 
even  at  the  increased  price  thus  offered,  has  filed  an  ins- 
trument declaratory  of  his  intentions  in  this  respect,  without 
however  depositing  the  price  or  any  part  of  it.  And  the 
question  now  to  be  decided  by  us,  is,  whether  the  Peti-' 
tionijr  can  so  retain  the  property,  without  depositing,  in 
Court,  the  sum  which  he  declares  he  is  willing  to  pay  for  it. 

The  words  of  the  law  are  :  "  provided  always,  that  it  shall 
"  and  may  be  lawful  for  the  purchaser  or  purchasers  of  such 
"  immoveables  to  keep  and  retain  the  same  upon  completing 
"  and  making  up  the  highest  price  and  sum  which  has  been 
"  lawfully  bid  for.  the  same," 

In  order,  under  this  provision  of  law,  to  enable  the  Court  to 
pronounce  a  judgment,  empowering  the   Petitioner  to  keep 

(1)  In  the  case  of  Douglas  and  Dupré,  reported  in  the  eecond  Tolumc  of  the 
Revue  de  Jurisprudfnre^  p  3J29,  the  ('ourt  of  Appeals,  by  judgment  rendered  the 
lOlh  June,  1817,  (Rolland,  .Mondelet,  D.'Oay  and  Gaironer,  Justices,) 
iev»>ned  a  jadgtneat  of  the  Inferior  Court,  condemning  Douglas  tp  depoiit  bis 
purchase  money,  and  in  default  thereof  to  be  imprisonid.      That  judgment  is  u 

follows  : — "  The  Court Considering  that   noihirg  in   tHe  law  m  Tirtue  of 

which  the  Appellant  demands  a  confirmation  of  his  title,  requires  that  he  should 
deposit  his  pur-hasc  nion»>y,  and  that  in  defiult  thereof  he  should  be  imprisoned, 
and  that  tho  lnl<>rior  Court  ought  to  have  granted  the  letters  of  confirmation,  tub- 
jcct/o  the  hy()othecary  claims  of  the  opposing  creditors,  preserving  them  in  their 
lights,  doth  reverse  the  judgment  of  the  said  Inferior  Court."  But  in  this  case,  there 
had  been  no  overbid  or  incrcaeo  of  the  purchase  money,  which  evidently  gives  to 
the  contract  a* more  judicial  character.  lluwever  it  remains  to  be  determined  whether 
this  latter  circumstance  alters  the  case  It  was  the  opinion  of  the  late  Chief 
Justice,  Sir  James  Stuart,  that  the  creditors  had  a  right  to  enforce  the  deposit  of 
the  pufchase  moùey^  «nd  he  had  made  his  opinion  prevail  in  the  CoQit  in  which 
he  sat.— Ed, 
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and  retain  the  property,  he  must  complete  and  make  up  the 
price  bid  for  it  by  the  Opposants  ;  and  we  know  of  no  way 
in  which  it  can  be  done  to  the  satisfaction  of  a  legal  tribunal, 
except  by  the  actual  payment  of  the  money  into  Court.  We 
cannot  give  a  party  credit,  when  the  law  does  not  expressly 
authorise  us  to  do  so,  and  no  such  authority  has  been  given 
to  us  in  the  present  case.  It  has  been  said,  that  if  we  compel 
the  Petitioner  to  pay  ready  money,  we  treat  him  less  favorably 
than  tte  law  treats  the  Opposants  who  have  bid  ;  but  such  is 
not  the  case.  An  Opposant  in  over  bidding,  has  no  certainty 
that  the  property  will  be  adjudged  to  him  ;  and  it  would  be 
unjust  to  compel  him  to  pay  the  price,  before  he  can  have 
any  certainty  of  acquiring  the  property,  but  it  is  otherwise  as 
regards  the  Petitioner,  for  it  is  certain  that  he  has  only  to  pay 
the  price,  to  secure  the  property  to  himself.  The  effect  of 
our  Judgment  is  simply  to  declare  that  we  cannot  award  the 
property  to  the  Petitioner,  until  the  payment  of  the  price  by 
him  be  rendered  legally  certain. 

Holt  and  Irvine,  for  Petitioner. 
Alleyn,  for  Morrin  et  al. 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smith  and  Vanfelson,  Justices. 
No.  2495  (  Seed, Plaintiff, 


o.  2495  ( 

of         ] 

1853.     { 


vs. 


CouRTENEY  d  al Defendants, 


Held  : — That  in  an  action  against  tlie 
endorser  of  a  Promissory  Note,  the  du- 
plicate Notice  of  Protest  rousit  be 
produced  and  fyled,  and  that  the  certifi- 
cate of  the  Notary  that  he  has  served 
due  notice  upon  the  endorser  is  insuffi- 
cient» 


Jugé  : — Que  dans  une  poursuite 
contre  Tcudosseur  d'un  Bi}let  Promis- 
soire,  il  fuut  produire  un  doubk  de  l'avis 
de  protêt  signifié  d  l'endosseur,  et  que 
le  certiiicat  du  notaire  qu'il  lui  a  due- 
ment   signifié  tel  avis    est  insuifisant. 


Judgment  rendered  13th  April,  1853. 

Action  against  the  maker  and  endorser  of  a  Promissory 
Note. 
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Plea,  general  issue. 

The  PlaintiifTfyled  the  duplicate  protest  of  the  Notary  who 
protested  the  Note,  but  did  not  fyle  the  duplicate  notice  to  the 
endorser.  The  only  evidence  produced  of  such  notice  was  the 
certificate  on  the  back  of  the  duplicate  protest,  to  the  efiect 
that  the  Notary  had  ^^  served  due  notice  upon  the  endorser 
'^  thereof,  to  wit  upon  6.  B.,  by  delivering  the  same  to  a 
^^  grown  person  of  his  household,  at  his  residence  in  Mont- 
"  real." 

A  Petition  was  fyled  by  the  Plaintiff,  to  be  allowed  the 
benefit  of  the  Act  14th  and  15th  Vict.  c.  62  ^^  to  explain  and 
^^  amend  the  law  respecting  Bills  of  Exchange  and  Promis- 
sory Notes  "  :  also  a  motion  on  the  part  of  the  Defendant,  to 
reject  certain  depositions  taken  by  the  Plaintiff,  on  the  ground 
that  they  were  in  the  hand-writing  of  the  Plaintiff's  Attorney. 

Day,  Justice  :  An  objection  has  been  made  to  the  legality 
of  the  evidence  of  the  signature  to  the  Note — that  the  deposi- 
tions have  been  taken  by  the  Plaintiff's  Attorney  and  are  in 
his  hand-writing,  and  not  by  the  Prothonotary,  and  a  motion 
has  been  made  on  this  ground  to  reject  them  ;  but  the  Comt  * 
cannot  take  notice  of  the  objection  in  this  form.    The  officer 
of  the  Court  must  be  presumed  to  have  done  his  duty.    This 
motion,  therefore,  is  dismissed.     Another  point  is  the  Peti- 
tion put  in  by  the  Plaintiff,  under  the  14th  and  15th  Vict  to 
cover  a  defect  in  the  protest  :  but  this  Petition  was  not  neces- 
sary, the  action  having  been  brought  after  the  passing  of  the 
Statute,  and  if  it  had  been  necessary,  the  Petition  is  in  fomi. 
A  niore  successful  objection  is  as  to  the  proof  of  notice  of 
protest  to  the  Endorser.    The  only  evidence  produced  of 
such  notice  is  the  certificate  contained  in  the  duplicate  pro- 
test, that  due  notice  was  given.    It  has  been  contended  that 
this  is  not  enough,  and  that  duplicate  notice  should  have 
been  produced  ;  the   Court  entertain  no  doubt    that  this 
objection  is  well  founded.    It  is  not  for  the  Notary  to  certify 
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that  dae  notice  has  been  given  :  it  is  for  the  CoYirt  alone  to 
say  whether  the  notice  has  been  sufficient  Moreover,  a 
duplicate  notice  is  expressly  required  by  the  12th  section  of 
the  Act  12th  Vict.  c.  22,  in  the  schedule  to  which  a  form  of 
the  notice  is  given.  The  action  must  therefore  be  dismissed 
as  to  the  Endorser,  iouf  à  te  pourvoir* 

Judgment  against  the  maker. 

The  following  is  the  portion  of  the  judgment  which  lefers 
to  the  Endorser  : 

^  And  the  Court,  considering  that  the  Plaintiff  hath  failed 
to  prove  by  evidence  that  the  notice  of  protest  required  by 
law  was  given  to  the  Defendant  6.  B.,  the  Endorser  of  the 
said  Promissory  Note,  and  inasmuch  as  no  duplicate  original 
of  such  notice  is  produced  and  fyled  in  the  said  cause,  doth 
dismiss  the  said  action,  in  so  far  as  the  said  6.  B.  is  concerned, 
lirith  costs  against  the  Plaintiff,  saving  to  the  Plaintif'  such 
recourse  as  by  law  he  may  be  entitled  to  against  the  said  6.  B 

Morrison,  for  Plaintiff. 

Ny»,  for  Defendants. 

SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Yanfklson  and  Mondslbt,  Justices. 

SRicE, Plaintiff. 
vs. 
BowxxR  ef  ol..... • DefendanU. 


Held  :»1.  That  as  against  the  maker 
of  a  Promissory  Note,  no  demand  of 
payment  is  necessary,  though  the  Note 
u  made  payable  at  a  particular  place. 

2,  That  evidence  of  no  Ainds  at  the 
|>lace  of  payment  will  excuse  the  Plain- 
tiff from  proving  a  previous  demand. 

3.  That  a  jpartial  payment  is  a  waiver 
of  all  objection  as  to  want  of  demand  of 
payment 


Juge  :— 1.  Qu'à  I'encontre  du  faiseur 
d'un  billet  promissoire  I  il  n'est  pas 
besoin  de  lui  faire  demande  de  paiement, 

Quoique  le  billet  soit  payable  en  un  lieu 
étermin6. 

2.  Que  la  preuve  d'absence  de  fonds 
au  lien  du  paiement  dispense  le  Deman- 
deur de  prouver  une  demande  préalableé 

3.  Qu'un  paiement  partiel  est  un 
abandon  de  toute  objection  à  raison  dn 
défaut  de  demande. 


Judgment  rendered  20th  April,  185S. 
Action  by  payee  against  the  makers  of  a  Promissory  Note, 
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payable  ^'  at  the  centre  of  Franklin,  at  the  dwelling-hoose  of 
P.  S.  Gates.*'  ' 

The  declaration  alleged  the  making  and  signing  and  deli- 
very of  the  Note  by  the  Defendants  to  the  Plaintiff — a  demand 
at  the  place  where  it  was  made  payable,  *and  the  refusal  of 
the  Defendants  to  pay  :  the  common  counts  were  subjoined 
to  the  declaration. 

The  Defendants  admitted  the  making  and  signing  of  the 
Note,  but  specially  denied  that  any  demand  was  ever  made 
at  the  place  were  it  was  made  payable.  They  also  alleged 
the  payment  of  £5  on  account,  and  that  they  had  always 
been  willing  to  pay  the  balance — amounting  to  £47  17  9  at 
the  place  expressed  in  the  body  of  the  note  :  They  also 
pleaded  a  défense  au  fonda  en  fait. 

The  Plaintiff  answered  specially  "  that  there  never  were 
^  any  funds  at  the  place  where  the  Note  was  made  payable, 
^^  nor  elsewhere,  either  at  the  time  the  Note  became  due  or 
"  since." 

Admissions  were  given  of  the  payment  of  £5  by  the  De- 
fendants— of  the  making,  signing,  and  delivery  of  the  Note 
by  the  Defendants. to  the  Plaintiff,  ajid  that  there  were  not,  at 
the  time  of  the  cdleged  demand,  any  funds  at  the  place  where 
the  Note  wââ  made  payable,  for  the  payment  thereof. 

MoNDSLET,  Justice,  dissenting  :  The  question  which  arises 
here  is  whether,  when  there  is  no  evidence  of  the  absence  of 
funds  to  pay  a  Note,  the  Note  being  payable  at  a  particular 
place,  a  demand  is  necessary.  I  differ  with  the  majority  of  the 
Court.  I  think  there  isnothing  to  warrant  us  in  presuming  either 
a  demand  or  that  there  were  no  funds.  I  have  already  expressed 
my  opinion  that  where  a  Note  is  made  payable  to  a  particnlai 
person  at  a^particular  place,  a  demand  must  be  shewn.  In 
this  case  there  has  been  a  payment  of  £5  on  account,  but  I 
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do  not  consider  that  this  raises  a  presumption  of  no  funds. 
A  presumption  is  grounded  on  what  generally  happens  under 
like  circumstances  ;  but  it  is  no  presumption  that  because  a 
man  pays  £5  he  has  got  no  more. 

Day,  Justice  :  The  majority  of  the  Court  take  a  different 
view  of  the  case.  The  action  is  brought  on  a  Promissory 
Note,  payable  to  Rice,  the  Plaintiff,  or  bearer,  "at  the  centre 
of  Franklin,  at  the  dwelling  house  of  P.  S.  Gates."  The 
Defendants  arethe  makers.  No  demand  is  proved.  Three 
questions  present  themselves  :  1.  Whether  the  absence  of 
evidence  of  a  demand  of  payment  at  the  place  of  payment  is 
a  sufficient  ground  for  dismissing  the  action  :  2.  Whether 
evidence  of  want  of  funds  at  the  place  of  payment  is  sufficient 
to  sustain  the  action,  without  a  previous  demand  at  such 
place  :  3.  Whether  the  payment  of  £5  on  account  on  the 
day  when  the  Note  became  due  relieves  the  creditor  from  the 
necessity  of  making  a  demand. 

1.  As  to  the  necessity  of  a  previous  demand.  All  the  au- 
thorities English  and  American  present  questions  raised 
between  parties  only  conditionally  and  secondarily  liable, 
such  as  holders  and  endorsers,  but  I  can  find  no  case  of  an 
action  against  the  maker  of  a  Promissory  Note  being  dis- 
missed for  want  of  proof  of  previous  demand.  In  the  present 
case,  the  Defendants  are  primarily  liable,  and  it  is  quite 
impossible  to  say  that  the  Plaintiff  is  to  lose  his  recourse 
because  he  has  not  proved  a  previous  demand.  The 
only  effect  of  the  want  of  previous  demand  would  be  this — 
that  the  Defendant  might  reply  to  the  action  by  saying  that 
he  had  funds  at  the  place  of  payment,  and  that  he  would  pay 
the  Note  there  ;  or  he  might  bring  the  money  into  Court,  and 
in  consequence  of  the  want  of  previous  demand,  throw  the 
costs  of  the  action  upon  the  Plaintiff. 

2.  Whether  evidence  of  no  funds  at  the  place  of  payment, 
will  excuse  the  Plaintiff  from  proving  a  previous  demand 
there.    This  is   largely  sustained   by  the    American  au- 
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tf  éld  :-*l .  That  in  the  cue  lubmitted 
tLe  title  invoked  by  the  Appellantf  if 
a  good  and  valid  tiue,  whether  the  vali- 
dity of  the  title  in  question,  be  tested 
by  the  Ltfwt  of.  England  or  by  the 
Laws  of  France. 

2.  That  the  rules  of  the  Laws  of 
France  are  applicable  to  the  present 
case. 

3.  Thatactualtradition,  according  to 
the  old  Laws  of  France*  is  not  absolute- 
ly necessary  to  convey  to  the  purchaser 
the  right  of  property^  and  that  the 
feigned  or  symbolical  tradition,  such  as 
the  delivery  of  titles,  letters  patent, 
plans,  kc.f  &c.,  may  be  sufficient  ;  and 
that  in  consequence  the  sale  made  by 
John  Robertson  to  Patrick  Robertson 
and  others,  in  1804,  of  the  extent  of 
land  to  him  granted  in  1799,  by  letters 
patent,  was  rendered  effective  by  the 
symbolical  tradition  arisine  from  the 
delivery  of  the  titles  and  plans  of  the 
land  in  question. 

4.  That  the  said  John  Robertson  and 
his  representatives,  and  particularly 
the  Appellants  in  this  cause,  have  in 
fact  had  the  possession  of  the  lands  in 
contestation  in  this  cause. 

5.  That  the  sale  made  in  1833  by  the 
widow  and  the  children  of  the  said 
John  Robertson  to  Baxter  Bowman, 
nearly  thirty  years  posterior  to  the  sale 
made  by  the  said  John  Robertson  him- 
self, is  null  and  void,  by  reason  of  the 
absence  of  property  in  the  vendors,  and 
by  reason  of  the  fraud  and  collusion 
between  the  parties  to  the  sale. 

6.  That  the  non  registration  of  the 
Deed  of  Sale  b]r  Robertson  in  1804, 
and  the  registration  of  the  Deed  of  Sale 
by  his  widow  and  children,  in  1833  (the 
said  deed  declared  null  and  void)  accord- 
ing to  the  provisions  of  the  10th  and 
11th  Geo.  IV,  c.  8,  could  not  be  prejudi- 
cial to  the  rights  of  property  of  the 
lawful  proprietors  (the  Appellants)  in 
favor  of  a  purchaser  in  bad  faith  (the 
Respondent)  ;  or  in  other  words  the 
registration  of  a  title  which  is  void,  will 
not  render  it  valid  as  against  the  rights 
of  the  lawful  proprietor,  even  in  cases 
where  the  latter  has  not  registered  his 
title. 


Jugé  :^1.  Que  dans  l'espèce  parti<' 
culiàre,  le  titre  de  propriété  des  Appe- 
lants, invoc^ué  par  eux,  est  valide,  soit 
qu'il  soit  lugé  suivant  les  Loia  An* 
glaises  oo  les  I^ois  Françaises. 

2.  Que  les  règles  du  droit  Français 
sont  applicables  au  cas  présent. 

3.  Que  la  tradition  réelle  n'est  pas 
absolument  nécessaire,  suivant  l'ancien 
droit  Français,  pour  faire  passer  la 
propriété  du  vendeur  à  l'acquéreur,  et 
que  la  tradition  feinte  ou  symbolique, 
comme  la  remise  de  titres,  de  lettre» 
patentes,  plans,  &c.,  &c.,  peut  saffir.  et 

3 n'en  conséquence,  la  vente  faite  par 
ohn  Robertson  à  Patrick  Robertson  et 
autres,  en  1K04,  de  l'étendue  de  terrain 
à  lui  concédé  en  1799,  par  lettres  pa- 
tentes, a  eu  son  effet  par  la  tradition 
symbolique  résultant  de  la  remise  des 
titres  et  des  plans  d'icelui. 

4.  Que  le  dit  John  Robertson  et  ses 
réprésentants,  et  notamment  les  Appe- 
lants en  cette  cause,  ont  eu  de  fait  la 
possession  de  l'étendue  de  terrain  en 
contestation  en  cette  cause. 

6.  Que  la  vente  faite  en  1833,  par 
la  veuve  et  les  enfants  du  dit  John  Ko- 
bertsoH  à  Baxter  Bowman,  prés  de 
trente  ans  après  celle  faite  par  John 
Robertson  lui  même,  est  nulle,  par  dé- 
faut de  propriété  dans  les  vendeurs,  et 
pour  cause  de  fraude  et  de  collusion 
entre  les  parties  contractantes. 

6.  Que  le  défaut  d'enregistrement  de 
l'Acte  de  Vente  par  Robertson,  en 
1804,  et  l'enregistrement  ae  l'Acte  de 
Vente  par  sa  veuve  et  ses  enfants,  en 
1833,  (acte  réptUé  nut)  suivant  les  dis- 
positions de  la  10e  et  lie  Geo.  IV,  c.  8, 
n'ont  pu  préjudicier  aux  droits  de  pro- 
priété des  légitimes  propriétaires,  (les 
Appelants)  en  faveur  d'un  acquéreur  de 
mauvaise  foi,  (l'Intimé)  ;  en  d'autres 
termes,  que  l'enregistrement  ne  valide 
pas  un  titre  nul,  à  l'encontre  des  droits 
du  légitime  propriétaire,  lors  même  que 
celui  cin'apaaenregistré  son  titre. 


Judgment  rendered  the  12th  Jnly,   1853,  reversing  the 
Judgment  of  the  Court  below.  (1) 

(1)  This  case  is  iiilly  reported  in  the  2nd  Vol.  of  the  Lower  Canada  Law- 
Reports,  p.  369,  such  as  it  was  argued  and  determined  in  the  Superior  Court,  at 
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This  Appeal  originated  in  an  Rction  pétitoire^  bionght  by  the 
Appellants  against  the  Respondent,  at  Montreal,  in  Febraaiy 
Tenn  1835,  to  recover  from  him  the  possession  of  two  lots  of 
land  (Numbers  11  and  12)  in  the  second  range  of  lots  in  the 
Township  of  Buckingham,  in  the  District  of  Montreal,  with 
the  rents,  issues  and  profits  thereof. 

The  facts  of  the  case,  as  detailed  in  the  several  counts  of 
the  declaration,  may  be  succinctly  stated  as  follows  : 

That  on  the  29th  May,  1799,  by  Letters  Patent,  under  the 
Great  Seal  of  the  Province,  His  Majesty  Geo.  Ill,  granted  to 
John  Robertson,  then  an  Ensign  in  His  Majesty's  late  84th 
regiment  of  foot,  several  tracts  or  parcels  of  land,  containing 
together  about  2000  acres  of  land,  situate  in  the  township 
of  Buckingham,  in  the  District  of  Montreal,  being  lots  Nos. 
9, 10,  11,  13,  14,  in  the  first  range  of  lots,  and  the  Nos.  9, 
11,  12,  13  and  15,  in  the  second  range  of  lots,  to  be  holden 
in  free  and  common  soccage.  That  John  Robertson  entered 
into  possession  and  so  remained  until  the  15th  October,  1804, 
on  which  day  a  sale  thereof  was  made  before  Chaboillez  and 
colleague.  Notaries,  by  Catherine  Christie,  the  wife  of  John 
Robertson,  and  one  William  Martin,  as  the  joint  attorneys  of 
the  said  John  Robertson,  duly  authorised  thereto  by  Power 
of  Attorney,  bearing  date  the  5th  day  of  April,  1800  ;  that  the 
sale  so  made  was  made  to  Patrick  Robertson,  a  brother  of 
John  Robertson,  and  to  Francis  DesRivières  in  his  quality 
of  tutor  to  certain  minor  children  therein  named,  to  wit, 

Montreal.  To  this  report  we  refer  for  further  particulars  of  the  facts  and 
pleadings  of  the  case    The  marginal  abstract  of  this  report  is  as  follows  : 

Held  : — 1.  That  the  English  Civil  Laws  have  not  been  introduced  into  Lower 
Canada  by  the  Proclamation  of  1763,  or  the  Imperial  Act  (Quebec  Act)  of  1774  : 

2.  That  by  the  Imperial  Act,  6  Geo.  IV,  chap-  59,  the  English  Laws  have  only 
been  introduced  into  Lower  Canada,  in  respect  of  lands  held  in  free  and  common 
soccage,  in  the  particulars  of  conveyance,  descent  or  inheritance  and  dower: 

3.  That  in  order  to  acquire  a  valid  title  to  real  estate,  there  must  be  an  actual 
AeMveiy  (tradition)  :  4.  That  to  acquire  a  title  by  prescription  under  the  Frenck 
Law,  there  must  be  an  absolute  physical  possession  {possession  naturelle.)  This 
Jud|ment  was  rendered  the  20th  March,  1851,  by  VanfelsoN  and  Mohvelst, 
C,,Jwtices,  DATfJttftice,  dimimnUe, 
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Elisabeth  Robertson  and  Catherine  Robertson,  for  and  in 
consideration  of  the  sum  of  £8S3  6  8  ouïrent  money  of  the 
Province.  That  the  said  minor  children,  so  represented  by  the 
said  Francis  DesRivières,  their  tutor,  were  the  children  law- 
fully begotten  of  one  Alexander  Robertson  (also  a  brother  c( 
John  Robertson  and  Patrick  Robertson,)    and  one  Mary 
McPherson,  his  wife,  and  were  the  co-heiresses  of  the  said 
Alexander  Robertson  ;  that  by  this  deed  of  sale,  the  said 
Patrick  Robertson,  and  the   children  and    co-heiresses  ct 
the  said  Alexander  Robertson,  represented  by  their  tutor 
aforesaid,  became  the  owners  and  proprietors  of  the  said 
2000  acres  of  land,  and  held  and  enjoyed  the  same  ;  that 
Patrick  Robertson  aforesaid,  on  the  16th  March,  1808,  died, 
and  the  said  Elizabeth  and  Catherine  Ann  survived  him. 
That  Catherine  Ann  died  on  the  18th  January,  1814,  and  that 
Elizabeth  Robertson,  the  sole  survivor,  afterwards  married 
James  Stuart  on  the  14th  March,  1818  ;  that  when  Patrick 
Robertson  died  on  the  16th  March,  1808,  he  left  one  Niel 
Robertson,  his  eldest  brother,  his  heir  at  law,  who  afterwards 
died  on  the  18th  June,  1813,  leaving  an  only  daughter  Eliza- 
beth Ann  Robertson,  who  died  on  the  6th  August,  1823, 
without  issue,  and  whose    estate  passed    to  her  cousin, 
Elizabeth  Robertson.    That  John  Robertson,  the  original 
patentee  from  the  Crown,  died  in  Jamaica,  in  the  West 
Indies,  in  1815. 

The  title  of  the  Plaintiffs,  (Appellants,)  arising  out  of  these 
facts,  is  set  out  in  the  declaration  in  several  ways  :  and  firstly, 
it  is  set  out  in  the  first  count  of  the  declaration — ^That  by  the 
sale  from  John  Robertson,  by  the  ministiy  of  Catherine  Chris- 
tie, his  wife,  and  William  Martin,  as  his  duly  authorized 
Attorneys,  to  Patrick  Robertson  and  Francis  DesRivières,  in 
his  quality  of  tutor  to  the  minor  children,  Elizabeth  and  Cathe- 
rine Ann  Robertson,  children  of  Alexander  Robertson  and 
Mary  McPherson,  his  wife,  the  said  Patrick  and  Elizabeth, 
and  Catherine  Ann  Robertson  became  and  were  joint  tenants 
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of  the  said  SOOO  acres  of  land,  each  for  one  half  ;  that  by  the 
death  of  Patrick  and  the  survivorship  of  Elizabeth  and  Cathe- 
rine Ann,  the  latter  became  jointly,  as  such  survivors,  the 
owners  and  proprietors  of  the  whole  2000  acres  of  land,  and 
the  entire  tenancy  vested  in  them  ;  and  that  by  the  subsequent 
death  of  Catherine  Ann  the  entire  tenancy  of  the  said  2000 
acres  of  land  vested  in  Elizabeth  Robertson,  as  sole  survivor. 

This  is  substantially  the  title  set  up  by  the  first  count  of 
the  declaration,  by  which  the  said  Elizabeth  Robertson 
claims  the  entire  property  in  the  2000  acres,  as  sole  survivor 
of  the  original  purchasers  of  the  land  from  John  Robertson, 
which  purchase  operated  as  a  conveyance  by  joint  tenancy» 
and  that  by  the  law  of  the  land,  applicable  to  such  cases» 
Elizabeth  Robertson,  as  sole  survivor  of  the  joint  tenants^ 
became  legally  seized,  in  her  own  right,  of  the  entire  2000 
acres. 

The  title  of  the  said  Elizabeth  Robertson  secondly  invoked 
and  set  out  in  the  2nd  count  of  the  declaration  is  deducible  in 
a  different  way,  and  based  on  principles  of  law  different  fh)m 
those  invoked  in  the  first  count,  and  is  as  follows  : 

That  by  virtue  of  the  sale  by  John  Robertson,  by  his 
Attorneys  as  aforesaid,  to  Patrick  Robertson  and  Francis  Des 
Rivières,  tutor  as  aforesaid  to  Elizabeth  and  Catherine  Ann, 
children  of  the  said  Alexander  Robertson,  they,  the  said  Pa- 
trick and  the  said  minor  children,  became  possessed  and  were 
seized  of  the  said  land,  as  tenants  par  indivis^  each  for  one 
half,  that  is  to  say  :  the  said  Patrick  for  one  half  or  two  fourths, 
and  the  said  Elizabeth  and  Catherine  Ann,  for  one  half,  or 
each  for  an  undivided  one  fourth  share.  That  by  the  death 
of  Patrick  without  ibsue,  his  estate  in  the  said  undivided  half 
passed  and  descended  to  his  eldest  brother  Niel  Robertson, 
who  became  seized  thereof  in  his  own  right  :  That  by  the 
death  of  Niel,  as  aforesaid,  the  said  two  undivided  fourth 
shares  passed  and  descended  to  Elizabeth  Ann  RobeitsoBi 
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hk  only  daughter  and  heiress,  and  that  by  the  death  of  the 
said  Elizabeth  Ann  Robertson,  on  the  6th  August,  1823, 
without  issue,  the  said  two  undivided  fourth  shares  passed 
and  descended  to  her  cousin  Elizabeth  Robertson,  as  the 
eldest  and  only  surviving  daughter  of  the  said  Alexander  Ro- 
bertson, the  brother  of  Niel  Robertson  :  That  the  said  Eliza- 
beth Robertson,  thereby  became  possessed  and  seized,  as  in 
her  own  right,  of  three  of  the  undivided  fourth  shares  of  the 
said  2000  acres,  and  that  by  the  death  as  aforesaid  of  Cathe- 
rine Ann,  her  sister,  the  one  undivided  fourth^share,  so  belong- 
ing to  the  said  Catherine  Ann,  passed  and  descended  to  her 
the  said  Elizabeth,  as  sole  heiress  at  law  of  the  said  Cathe- 
rine Ann,  she  having  died  without  issue,  whereby  the  said 
Elizabeth  Robertson  became  possessed  and  seized,  in  her  own 
right,  as  proprietor,  of  the  entire  2000  acres  of  land. 

'  The  title  thus  invoked  in  the  second  count  is  traced  down 
to  the  said  Elizabeth  Robertson,  assuming  that  by  the  pu^ 
chase  aforesaid,  Patrick  and  Elizabeth,  and  Catherine  Ann, 
became  tenants  par  indivis  of  the  2000  acres,  and  that  as 
regards  the  one  undivided  half  or  two  fourths  so  acquired  by 
Patrick,  the  said  two  fourth  shares  passed  by  inheritance  to 
Elizabeth  Robertson,  as  sole  heiress  at  law  to  Patrick,  the 
original  co-purchaser,  by  regular  descent,  and  to  the  one 
fourth  share  of  Catherine  Ann,  as  her  sole  heiress  at  law. 

The  third  count  of  the  declaration  sets  out  the  case  as  in 
the  second  count,  with  this  difference  solely,  that  supposing 
that  by  the  purchase  aforesaid,  the  said  Patrick  Robertson  and 
Elizabeth  and  Catherine  Ann  Robertson  acquired  as  tenants 
par  indivis  for  one  third  each,  and  not  as  stated  in  the  second 
count,  that  is  Patrick  for  two  fourths  and  Elizabeth  and 
Catherine  Ann  for  one  fourth  each,  still  by  the  same  course  of 
descent  and  inheritance  the  one  third  share  vested  in  Eliza- 
beth as  sole  heiress  at  law  to  Patrick,  her  uncle,  and  as  sole 
heiress  of  Catherine  Ann,  her  sister,  in  the  same  manner  as 
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if  they  had  acquired  by  one  fourth  shares,  as  stated  in  the 
second  count. 

The  second  and  third  counts  are  the  only  counts  in  the 
declaration  which  allege  and  claim  a  title,  in  the  said  Eliza- 
beth Robertson,  by  estate  of  inheritance. 

Several  other  counts  allege  a  title  in  the  Plaintiffs,  (Appel- 
lants,) by  various  modes  of  prescription,  to  wit,  prescription 
by  possession  of  10,  20  and  30  years. 

The  Plaintiffs  (Appellants,^  then  allege  the  fraudulent  pos- 
session and  detention  by  the  Defendant,  (Respondent,)  of 
certain  portions  of  the  2000  acres  of  land,  namely  of  the  lots 
Nos.  11  and  12,  situate  in  the  second  range  of  lots  in  the 
Township  of  Buckingham,  containing  400  acres  in  superficies, 
and  of  his  fraudulent  and  tortious  entry  thereupon  on  the 
2nd  August,  1833,  and  his  refusal  to  deliver  up  the  same, 
and  of  his  drawing  the  rents,  issues  and  profits  thereof,  and 
of  damage  by  cutting  timber,  to  wit,  the  damage  of  £2000  : 
and  then  follow  the  usual  conclusions  as  in  a  petitory  action. 

The  defence  relied  on  by  the  Respondent  was,  that  Cathe- 
rine Christie,  as  widow  and  commune  en  biens  with  John 
Robertson,  named  in  the  declaration,  was,  on  the  second 
August,  1833,  seized,  as  owner  par  indivis^  of  three  undi- 
vided sixth  parts  or  shares  of  the  lots  of  land  in  question  ; 
that  Philip  Anglin  and  Catherine  Margaret  Robertson,  his 
wife,  in  right  of  the  latter,  were  seized  of  one  other  undi- 
vided sixth  part  thereof,  and  Mary  Robertson  and  Amelia 
Robertson  were  each  seized  of  the  other  undivided  sixth  parts 
or  shares,  the  three  latter  persons  being  daughters  and 
heiresses  of  the-isaid  John  Robertson.  There  was  then  set  up, 
as  a  title  to  the  premises  in  question,  a  deed  of  sale  made  by 
Catherine  Robertson,  Philip  Anglin,  and  Catherine  Margaret 
Robertson,  his  wife,  and  Mary  Robertson  and  Amelia  Ro- 
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bertson,  of  the  one  part,  and  the  Respondent,  Baxter  Bowman, 
of  the  other  part,  executed  before  Doucet  and  another,  Public 
Notaries,  and  dated  the  2nd  August,  1833,  whereby  the 
parties  of  the  first  part,  sold  to  the  Respondent  lots  Nos.  11 
and  12  in  the  2nd  range  of  Buckingham,  being  the  two  lots 
of  land  demanded  by  the  Appellants'  declaration,  in  consi- 
deration of  the  price  of  20s.  per  acre  :  which  deed  of  sale 
afterwards,  on  the  15th  August,  1833,  was  duly  registered  at 
Hull,  in  the  County  of  Ottawa.  The  Respondent  further 
alleged,  that  no  delivery  of  these  lots  was  made  by  John 
Robertson  to  Patrick  Robertson  and  Francis  DesRivières, 
under  the  deed  of  sale  of  the  15th  October,  1804,  on  which 
the  Appellants'  action  was  groimded,  and  that  no  possession 
of  the  premises  by  the  Appellants,  or  their  predecessors, 
followed  that  deed. 

The  facts  proved  and  established  in  the  case  were  in  subs- 
tance as  follows  : 

On  the  29th  November,  1799,  the  Crown,  by  Letters 
Patent  under  the  Great  Seal  of  Lower  Canada,  bearing  that 
date,  granted  to  John  Robertson,  Esquire,  2000  acres  of  land, 
in  the  Township  of  Buckingham,  consisting  of  lots  Nos.  9, 
10,  11,  IS  and  14  in  the  first  range,  and  lots  Nos.  9,  11,  12, 
IS  and  15  in  the  second  range  of  lots,  containing  in  all  2000 
acres  of  land  and  the  usual  allowance  for  highways.  In  1800, 
John  Robertson,  then  a  Captain  In  the  60th  Regiment  of  Foot, 
being  at  the  time  largely  indebted  to  the  firm  of  Alexander 
and  James  Robertson,  a  mercantile  house  in  Montreal,  left 
Lower  Canada,  to  join  his  regiment  in  the  West  Indies,  and 
never  returned  to  it,  having  remained  abroad  till  his  death, 
which  occurred  at  Jamaica,  in  1815.  His  wife^atherine 
Christie,  remained  behind  him  tiU  1804,  and  on  the  15th 
October  of  that  year,  she,  together  with  William  Martin,  as 
joint  Attorneys  of  her  husband,  under  a  notarial  letter  of 
attorney,  dated  the  5th  April,  1800,  sold  to  Patrick  Robert- 
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son  and  to  Francis  DesRivieres,  as  tntor  at  gaardian  to  the 
minor  children  of  Alexander  Robertson,  the  said  tract  of  2000 
acres  of  land,  for  the  sum  of  £833  6  8.  The  price  was  a 
part  of  the  debt  due  to  Alexander  and  James  Robertson,  both 
of  ^hom  were  then  dead  ;  and  in  this  transaction  James 
Robertson  was  represented  by  Patrick  Robertson,  his  brother, 
who  had  succeeded  to  his  right,  and  Alexander  Robertson 
was  represented  by  Francis  DesRivières,  as  a  Tutor  or 
Guardian  to  his  minor  children.  Of  this  sale  a  notarial  deed 
was  executed  by  John  Robertson,  by  and  through  his  said 
Attorneys,  which  bears  date  the  15th  October,  1804,  and  in 
which  it  is  stipulated  that  the  vendees  should  go  into  imme- 
diate possession  of  the  tract  of  2000  acres,  the  title  under 
which  John  Robertson  held  the  same,  that  is,  an  authentic 
copy  of  the  Letters  Patent,  with  a  diagram  of  the  Township 
annexed  to  it,  being  at  the  same  time  (as  is  stated  in  the 
deed  of  side)  delivered  by  the  vendor  to  the  vendees,  in  whose 
hands,  and  in  those  of  their  legal  representatives,  this  docu- 
ment had  continued  until  the  same  was  filed  by  the  Appel- 
lants in  this  cause.  Immediately  after  the  execution  of  the 
deed  of  sale,  Catherine  Christie,  with  her  family,  also  left 
Lower  Canada,  to  join  her  husband  in  the  West  Indies,  and 
did  not  return  into  it  till  in  or  about  the  year  1830,  about 
which  time  also,  her  three  daughters,  Catherine  Margaret 
Robertson,  married  to  Philip  Anglin,  and  Maria  aud  Amelia 
Robertson  returned  to  the  Province.  At  the  time  of  their 
departure  from  Lower  Canada,  John  Robertson  and  his  wife 
left  behind  them  no  property  of  any  kind,  their  only  property 
being  the  tract  of  2000  acres  of  land,  which  he  had  sold  as 
above  mentioned.  Upon  the  execution  of  the  deed  of  sale, 
the  vendees  entered  into  possession  of  the  tract  in  question, 
wliich  was  held  by  Patrick  Robertson,  in  his  own  right,  and 
by  Francis  DesRivières,  as  such  Tutor  or  Ouardian,  till  the 
16th  March,  1808,  when  Patrick  Robertson  died.  After  his 
death,  Daniel  Sutherland,  Esquiie,  was  appointed  curator  to 
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his  vacant  estate,  of  which  he  cansed  a  notarial  inventory  to 

be  made,  and,  in  which  this  tract  of  land  is  included,  as 
belonging  in  part,  that  is,  one-half  of  it,  to  the  vacant  succes- 
sion of  Patrick  Robertson,  and  the  other  half  of  it,  to  the 
minor  children  of  Alexander  Robertson.  After  the  death  of 
Patrick  Robertson,  the  care  and  management  of  this  tract  of 
land  devolved  on  Daniel  Sutherland,  Esquire,  as  curator 
to  his  vacant  estate  ;  he  appears,  in  several  instances,  to  have 
sold  timber  growing  on  it,  for  the  first  time,  as  early  as 
the  year  1809,  that  is,  within  a  year  after  his  appointment  as 
Curator,  and  subsequently  at  other  periods.  Applications 
were  made  to  him  repeatedly  for  the  purchase  of  the  land, 
which  he  at  first  entertained,  but  finding  himself  without 
legal  power  to  sell,  afterwards  declined.  The  tract,  continued 
therefore,  in  the  hands  of  Mr.  Sutherland,  till  the  marriage  of 
the  Appellants,  in  1818,  when  he  ceased  to  exercise  any 
superintendence  over  it,  and  it  was  subsequently  possessed,  as 
a  matter  of  notoriety,  by  the  Appellants,  peaceably,  openly, 
and  without  any  interruption  whatever,  till  after  the  return  of 
Catherine  Christie,  with  all  her  family  to  Lower  Canada,  as 
already  stated.  After  the  purchase  from  John  Robertson,  the 
land  continued  to  be  in  the  same  wild  uncultivated  state  in 
which  it  had  previously  been  ;  and  it  was  not  till  after  it  came 
into  the  hands  of  the  Appellants,  that  any  trespassers  or 
squatters  seated  themselves  on  it  pennanently,  the  remote- 
ness of  the  Appellants'  residence,  and  the  difficulty  of  access 
to  the  land,  at  that  time,  preventing  them  from  taking  steps 
to  expel  these  lawless  occupiers  of  the  soil.  Persons  of  this 
description,  who,  in  all  cases,  hold  possession  for  the  right, 
ful  owner,  subsequently,  in  the  year  1818,  fixed  themselves  on 
portions  of  the  tract,  and,  in  particular,  on  the  two  lots  in 
question  in  this  cause,  two  of  whom  continued  to  possess 
.  these  lots,  until  they  were  forcibly  expelled  from  them  by 
the  Respondent,  after  he  had  formed  the  resolution  to  acquir» 
them  for  himself. 
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Soon  after  the  retam  of  Catherine  Christie  and  her  family 
to  Lower  Canada,  that  is,  in  1831,  the  Provincial  Statute,  10 
and  11  Geo.  IV.,  c.  8,  was  passed,  by  which  it  was  sup- 
posed that  the  Registry  of  all  pre-existing  titles  to  lands  in 
the  County  of  Ottawa,  of  which  the  Township  of  Bucking- 
ham makes  part,  was  required,  within  the  very  short  space 
of  twelve  months  ;  which  delay  was  afterwards  enlarged  for 
another  twelve  months  by  the  Act  1st  Will.  IV,  c.  3.  It  so 
happened  that  the  Appellants  were  under  the  necessity  of 
leaving  Lower  Canada,  in  the  spring  of  1831,  before  the 
publication  of  the  Statute  of  the  Provincial  Legislature,  passed 
in  that  year  ;  and  they  left  the  Province  under  an  entire  igno- 
rance of  the  provisions  contained  in  the  Act  10  and  1 1  Geo.  IV, 
c.  8. — Catherine  Christie,  and  the  members  of  her  family 
above  mentioned,  and  also,  the  Respondent  in  this  cause,  and 
the  Defendants  in  three  other  actions  pending  in  the  Court 
below,  were  aware  of  the  absence  of  the  Appellants  from 
the  Province  :  and  it  seems  to  have  been  anticipated  that  in 
consequence  of  their  absence,  there  would  be  an  omission  on 
their  part,  to  register  the  deed  of  sale  of  the  15th  October, 
1804,  in  compliance  with  the  supposed  provisions  of  the  10th 
and  11th  Geo.  IV,  c.  8.  The  Defendants  in  these  several 
actions  had  been  long  desirous  of  acquiring  the  lands  now  in 
dispute,  which  are  very  advantageously  situated  on  both 
sides  of  the  mouth  of  the  River  Lelièvre,  but  saw  no 
prospect  of  obtaining  them  from  the  Appellants  for  any 
price  they  would  consent  to  give.  Prompted,  therefore, 
by  views  of  mutual  advantage,  these  parties,  in  or  about 
the  autumn  of  1882,  entered  into  an  agreement  to  this 
effect,  viz:  that  in  the  event  of  the  Appellants'  title  not 
being  registered  within  the*  prescribed  term  of  one  year, 
which,  in  consequence  of  the  extension  of  time  granted  by 
the  1st  Will.  IV,  c.  S,  would  expire  on  the  SOth  April,  1883, 
Catherine  Christie,  in  the  character  of  commune  en  biens  vnih 
her  late  husband,  and  her  three  daughters,  in  the  character  of 


320 

heii^sses  of  their  father,  should,  by  deeds  of  sale,  convey 
certain  portions  of  the  said  tract  to  the  Defendant,  and  that 
these  deeds  should  be  forthwith  registered,  under  the  provi- 
sions of  the  Act  10th  and  11th  Geo.  IV,  c.  8  ;  the  eifect  of 
which  registration,  it  was  supposed,  would  be,  ta  defeat  the 
title  of  the  Appellants,  in  consequence  of  the  non-registiatioii 
of  the  latter. 

This  agreement  was  carried  into  execution,  the  parties  to 
it  having  delayed  the  making  of  the  deeds  of  sale  till  after 
the  30th  April,  1833,  when  it  was  ascertained  that  the  Appel- 
lants' title  had  not  been  registered.  It  was  in  pursuance  of 
this  attempt  to  obtain  the  Appellants'  property,  that  the  deed 
of  sale  of  the  2nd  August,  18SS,  set  up  and  relied  upon  by 
the  Respondent  as  his  title,  was  executed.  In  this  deed  the 
stipulated  price  of  the  land  is  said  to  be  SOs.  per  acre,  which, 
if  it  had  been  the  real  price,  would  have  been  greatly  below 
the  value  of  the  land  ;  but  it  appears  to  have  been  a  pretended 
price  only,  as  the  Respondent  himself,  after  the  purchase, 
admitted  that  he  had  made  the  purchase  for  10s.  per  acre. 
Upon  their  return  to  Lower  Canada,  in  the  autunm  of  1834, 
the  Appellants  learnt,  for  the  first  time,  that  the  sale  of  the 
lands  in  question  had  been  made  by  Catherine  Christie  and 
the  members  of  her  family,  under  the  circumstances  which 
have  been  narrated  ;  and  to  obtain  relief  and  redress,  they 
instituted  this  action  against  the  Respondent,  and  three  other 
actions  against  the  other  parties  to  the  transaction.  By  the 
proceedings  had  in  this  and  the  other  actions,  the  subject  in 
dispute  was  narrowed  down  to  one  single  point.  The  Ap- 
pellants substantiated  the  seveial  causes  of  action  set  forth 
in  their  declaration  ;  and  the  question  to  be  determined  was, 
whether  the  asserted  title  of  the  Respondent  under  the  regis- 
tered deed  of  sale  of  the  Snd  August,  1838,  could  prevaS 
over  the  titles  on  which  the  Appellants*  action  was  grounded. 
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The  Conn  below  conBistiiig  of  Sjnrft,  VAvntsow  and 
Chjlalss  Mondeuct»  Justices,  after  final  hearing  of  the 
parties  on  the  merits  of  the  cause,  pronounced  judgment,  on 
the  26th  March,  1851,  dismissing  the  Plaintiffs',  now  Appel- 
lants', action,  two  of  the  members  of  the  Court,  Yanfelsov 
and  MoNDSLET,  Justices,  concurring  in  it,  and  the  third. 
Smith,  Justice,  dissenting  from  it. 

The  reasons  assigned  by  the  Judges  in  this  judgment 
were  :  Ist  That  the  deed  of  sale  of  the  16th  of  October, 
1804,  made  by  Catherine  Christie  and  William  Martin, 
styling  themselves  joint  attorneys  of  the  late  John  Robertson, 
to  Patrick  Robertson  and  to  the  minors  of  Alexander  Robert- 
son, whereby  the  Appellants  claimed  a  right  to  the  property, 
had  never  been  executed  or  followed  by  tradition,  and  the 
Appellants  had  not  shewn  or  established  in  any  way,  that 
this  deed  of  sale  ever  conferred  upon  those  they  pretended  to 
represent,  or  upon  themselves,  any  right  to  the*  said  property* 
2nd.  That  by  and  in  virtue  of  a  deed  of  sale  of  the  2nd  of 
August,  1833,  executed  before  Doucet  and  his  colleague, 
notaries,  at  Montreal,  by  Catherine  Christie,  widow  of  the 
above  mentioned  John  Robertson,  in  her  own  name,  and 
for  her  three  daughters,  Catherine  Margaret,  Mary,  and 
Amelia,  the  first  of  whom  was  married  to  Philip  Anglin, 
being  the  heirs  at  law  of  their  father  the  late  John  Robertson, 
to  and  in  favor  of  the  Respondent,  he  being  then  in  posses» 
sion  of  the  said  property  so  sold  to  him  for  a  valuable  consi- 
deration, the  said  Respondent  had  become,  and  since  had 
been,  and  then  was  the  proprietor  thereof.  Srd.  That  in  con- 
formity to  the  Provincial  Statute,  10th  and  11th  Geo.  IV,  c. 
8,  and  in  pursuance  of  that  Statute  the  provisions  whereof  had 
subsequently  by  thé  Statute  1st  Will.  IV,  c.  8,  been  extended 
to  all  such  lands  and  other  immoveable  property,  as,  at  the  time 
of  the  paï»sing  of  the  last  mentioned  Act,  were,  or  thereafter 
should  be,  held  in  free  and  common  soccage,  in  the  counties 
21 
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of  Ottawa,  Beanhamois  and  Megantic  ,— the  said  property 
80  sold  to  the  Respondent  being  in  the  county  of  Ottawa,  — 
the  Respondent  on  the  15th  of  August,  18S3,  caused  the  deed 
of  the  JSnd  August,  18SS,  under  which  he  had  acquired  the 
property,  to  be  enregistered  at  the  registry  offi^  for  the 
county  of  Ottawa,  established  under  and  by  virtue  of  the  said 
statutes.  4th.  That  in  consequence  of  the  enregistration  of 
the  title  of  the  Respondent,  the  Appellants  not  having  then.or 
before  the  15th  August,  1833,  enregistered  or  caused  to  be 
enregistered  the  deed  of  the  15th  of  October,  1804,  or  any 
other  title  or  deed  whereby  they  claimed  or  could  claim  the 
property,  the  subject  matter  of  the  present  action,  the  Res- 
pondent had  to  all  legal  effects  been  confirmed  in  his  right 
by  him  duly  acquired,  to  and  in  such  property.  5th.  That 
independent  of  the  confirmation  of  the  Respondent's  title  by 
and  in  virtue  of  such  enregistration,  the  title  of  the  15th  Oc- 
tober, 1804,  "  invoked  and  rested  upon  by  the  Appellants," 
had  become  inoperative  and  of  no  effect,  and  utterly  void 
against  the  Respondent  as  a  conveyance,  and  could  not,  and 
did  not  in  law,  in  any  wise  avail  the  Appellants.  6th.  Lastly^ 
that  the  Appellants  had  in  no  wise  proved  their  allegations 
so  as  to  be  entitled  to  an  adjudication  in  their  favor,  and  that 
their  action  should  be  dismissed  with  costs. 

From  this  judgment  this  appeal  was  instituted. 

'    By  the  pleadings,  the  following  issues  have  been  raised  : 

1.  The  validity  of  the  title. 

2.  The  validity  of  the  Defendant's  title  lEtom  Mrs.  Robert- 
son and  her  daughters,  consequent  upon  good  faith  and 
re^stration,  and  its  prevailing  ovet  the  Plaintiffs  in  conse- 
quence of  possession  following. 

3.  That  this  title  is  a  bar  to  the  action. 

4.  That  the  Plaintiffs'  title  is  absolutely  null  and  void,  in 
consequence  of  the  operation  of  the  Registry  Acts,  the  title 
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in  question  not  having  been  registered  under  the  provisiooe 
of  those  laws* 

5.  That  Catherine  Christie  and  her  daughters  were  stran» 
gers  to  the  property,  and  could  convey  no  legal  title,  and 
that  ccHisequently  the  registration  of  a  deed  firom  them  is 
valueless,  and  can  have  no  force  or  effect. 

6.  That  the  Defendant's  title  is  bad  by  reason  of  fraud. 

7.  That  registration  by  the  Plaintiffs,  within  five  weeks  of 
their  return  to  the  Province,  is  sufficient  to  preserve  their  title. 

8.  That  Eliz.  Robertson,  the  wife  of  James  Stuart,  being 
at  the  time  of  the  passing  of  the  10th  and  11th  Geo.  lY,  and 
1st  Will.  IV,  under  coverture,  the  said  law  cannot  affect  her 
rights. 

9.  That  there  is  fraud  on  the  part  of  the  Defendant 

10.  Whether  compensation  for  betterments  is  to  be  given 
to  a  party,  who  has  fraudulent  possession,  and  is  in  bad 
faith? 

The  Plaintiffs  urge  a  title  ;  the  Defendant  urges  another 
title,  with  registration,  and  he  sets  forth  the  invalidity  of  the 
Plaintiffs'  title  for  want  of  registration  ;  and  the  Plaintiffs 
meet  the  Defipndant's  allegation  of  title,  by  alleging  it  to  be 
a  fraudulent  one,  and  consequently  null.  The  Plaintiffs'  title 
has  been  alleged  by  various  counts  as  subsisting  under  both 
the  English  and  French  systems  of  law. 

By  the  proceedings  which  have  been  had,  in  this  action, 
the  subject  in  dispute  has  been  narrowed  down  to  one  single 
point. — The  Appellants  substantiated  the  several  causes  of 
action  set  forth  in  their  declaration  ;  and  the  only  question  to 
be  determined  was — ^whether  the  asserted  title  of  the  Res* 
pondent  under  the  registered  Deed  of  Sale  of  the  2d  August, 
1883,  could  prevail  over  the  titles  on  which  the  Appellants» 
action  is  grounded. 
21» 
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It  was  contended  by  the  Appellants,  that  this  question 
must  necessarily  be  determined  in  the  negative,  for  the 
following  reasons  : 

Firstly — ^Because  the  provision  requiring  the  registration 
of  titles  to  lands,  contained  in  the  Provincial  Statute,  1  Will. 
IV,  c.  S,  has  not  been  extended  to  the  County  of  Ottawa. — 
The  fitst  Registry  Law  passed  in  Lower  Canada,  was  the 
Act  10  and  1 1  Geo.  lY,  c.  8,  which  provided  for  the  esta- 
blishment of  Registry  Offices  in  the  Counties  of  Drumtnondy 
Sherbrooke^  Stanstead^  Shefford  and  Missiskoui.  This  Star 
tute  required  the  registration  of  hypotkeçs  or  mortgages,  within 
12  months  from  its  date,  and  also  of  all  deeds  or  ineirumeiUi 
in  writings  to  be  executed  qfter  the.  passing  of  that  Statute,  by 
which  immoveable  property  held  in  free  and  common  soecagej 
in  the  h^  meatConed  Counties,  might  be  alienated  or 
affected, — In  the  following  year,  this  Statute  was  amended  by 
the  Act  1  Will.  lY,  c.  3.  The  first  section  of  this  last  Statute 
repeals  the  1 1th  section  of  the  Act  10  and  1 1  Geo.  lY,  c.  8, — 
which  required  duplicate  registers  to  be  kept.  The  2d  sec- 
tion required,  that  all  deeds  or  instruments  in  writing, 
executed  h^ore  the  passing  of  the  Act  10  and  11  Geo.  lY,  c. 
8,underwhioh  persons  owning,  or  claiming  to  own  lands 
situate  in  the  said  Counties  of  Drummond^  Sherbrooke^ 
SUmsteady  Shefford  and  JUissiskoui  (except  the  Letters  Pa- 
tent of  His  Majesty,)  should,  before  Ist  May,  1832,  be  enie* 
gistered  in  the  registry  c^  the  Coon^  In  which  such 
imiboveable  property  should  be  situate.  The  3rd  section 
enacts,  ^^  that' all  the  provisions  of  the  Act  herein  before  cited 
«^  and  amended  (i.  e.  the  10  and  11  Geo.  lY,  c.  8,)  shall  ex- 
^'  tend  to  all  such  lands  and  immoveable  property  as  are,  or 
^^  shall  be  hereafter,  held  in  free  and  common  soccage,  in 
*^  the  Counties  of  Ottawa^  Beauhamois  and  Meganticy 
This  section  extends  to  the  County  of  Ottawa,  the  provisicms 
contained  in  the  10  and  11  Geo.  lY,  c.  8,  but  none  other. 
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But  among  Ûteee  ptovisicHW,  as  already  stated,  there  is  no 
enactment,  requiring  that  deeds  exeonted  b^are  the  passing 
cyf  that  statute,  by  which  lands  were  sold  or  alienated,  should 
be  registered  :  the  provision  to  this  effect  is  that  enacted,  for 
the  first  time,  by  the  2d  section  of  the  Act  1  Will.  lY,  c.  3,  and 
this  provision  has  not  been  extended  to  the  Coimty  of  Ottawa* 
That  no  such  extensiimhas  been  enacted  by  the  Legislature^ 
or  has  taken  {dace,  is  also  ccmfirmed  by  the  Act  2  Will.  lY, 
o.  7.  This  Act  was  passed  to  enlarge  the  period,  within 
which  registration  might  be  made,  and  the  enactment  it 
contains  is  expressed  as  follows,  vjiz  :  ^^  Thai  the  period 
^'  assigned  and  limited  by  the  said  second  dauêe  or  secHon  of 
^^  the  before  mentioned  Act,  passed  in  the  first  year  of  His 
^^  Majesty's  Reign,  chapter  the  third,  for  enregistering  certain 
*^  acts  or  deeds  in  law,  or  instruments  in  writing,  in  the  said 
^^  douse  or  section  mentioned,  shall  be,  and  the  same  is 
"  hereby  extended  to  the  first  day  of  May,  which  will  be  in 
^<  the  year  of  our  Lord,  18S3,  and  that  all  such  acts  or  deeds 
^^  in  law,  or  instruments  in  writing,  in  the  said  clause  or 
^*  section  mentioned  and  required  to  be  enregistered,  which 
«'  shall  not  be  enregistered  in  the  manner  therein  provided, 
**  before  the  said  first  day  of  May,  in  the  year  of  our  Lord 
"  1833,  shall  be  utterly  void  and  of  no  effect  whatsoever, 
^^  agaiast  subsequent  purchasers  for  a  valuable  considera- 
**  tion."  By  this  Act,  the  enlargement  of  time,  allowed  for 
registration,  is  expressly  limited  to  the  Counties  mentioned 
in  the  «6Con£{  section  of  the  Act  10  and  11  Geo.  lY,  c.  8, 
that  is  to  the  Counties  of  Drummond,  Sherbrooke,  Stanstead, 
Shefford  and  Missiskoui*  The  Legislature,  therefore,  has 
been  perfectly  consistent  with  itself,  in  confining  the  enlarge- 
ment of  time  for  enre^stration,  to  these  last  mentioned 
Counties,  in  which  only  the  registration  of  old  titles  was 
required  by  the  Act  10  and  11  Geo.  lY,  c.  8.  and  by  thus 
confining  this  enlargement,  the  Legislature  has  confirmed 
the  fact,  that  the  provision,  for  the  registration  of  old  titles  to 
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lands  has  not  been  extended  to  the  County  oi  Ottawa  ;  if  h 
had  been,  the  enlai^ment  of  time  would  also  have  been 
extended  to  that  County.  There  was  not,  therefore,  at  the 
time  of  the  making  of  the  deed  of  sale,  from  the  widow  and 
heirs  Robertson,  to  the  Defendant,  on  the  2d  August,  18SS, 
nor  was  there,  at  any  time  before  the  institution  of  this 
acticm,  any  law  that  required  the  registration  of  titles  to  land, 
in  the  County  of  Ottawa^  which  were  executed  prior  to  the 
passing  of  the  Act  10  and  11  Geo.  IV,  c.  8  ;  registration,  in 
that  CltHifity,  being  only  required  to  be  made,  of  certain 
incumbrances,  and  of  titles  to  lands  made  and  executed 
mbsequenUyto  the  passing  of  the  Statute.  This  ground,  at 
once  so  plain  and  conclusive,  is  in  reality  alone  sufficient 
for  the  determination  of  this  cause,  inasmuch  as  it  destroys, 
/iifidi^tM,  the  defence^  and  the  only  defence,  which  has  been 
set  up  by  the  Defendant 

Secondly. — ^Because  the  provision  contained  in  the  2nd 
section  of  the  Statute  1  Will.  IV,  c.  S,  by  which  the  registra- 
tion of  all  pre-existing  titles  to  lands,  in  certain  Counties, 
within  the  extremely  short  space  of  one  year,  is  required,  on 
pain  of  forfeiture,  by  the  owners,  of  their  right  of  property,  in 
favour  of  other  persons,  without  right  or  legal  claim,  is  an 
ex  post  facto  legislative  enactment,  subversive  of  the  establish- 
ed rights  of  property,  is  inconsistent  with  the  first  principles  of 
natural  law,  reason  and  justice,  and  without  example,  in  any 
civilized  Country,  and  ought,  therefore,  to  be  controlled  by 
the  common  law,  and  held  to  be  null  and  void.  (1) 

Thirdly. — ^Because  the  provision  of  the  law  in  question,  if 

(1)  Bonham's  cue,  S  Coke's  Rep.  116  :— Hobart's  Rep.  Day  and  Savage, 
S5,6,7:— lOMod.  Rep.  115  :— 13  Mod.  Rep.  City  of  London  vs..  Wood,  p. 
687  :— 2  Dwarris,  642-3  :— Fonbl.  on  £q.  23  :— Rep.  de  Mer.  vbo.  Effet  Rétroac- 
tif, 533,-4-5<  6,  594,  604-5:— 1  Kent,  p.  409:— Code  Civil,  Art  2  Prelim,  ai 
to  iBscriptioDt.  Vide  aa  to  promectiot  native  of  Reeiatry  Acta— in  England,  2 
Ann,  c.  4  :— 5  Ann,  c.  35  :— 7  Ann,  c.  20  :— In  Ireland,  6  Ann,  c.  2  :— In 
the  West  Indiea,  Grenada  Lawa,  p.  8  :— In  0pper  Canada,  35  Geo.  Ill,  c.  6  :— 
In  the  other  British  Tolonies,  2  Barge,  829  :— In  France.  Law  of  11  Bnunairei 
An  7  :— In  Uaited  StotMi  4  Kent,  161-2-3. 
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capjaUe  of  being  enforced,  is  confined  to  titles  to  land  derived 
firom  deeds  or  instrumenta  in  writing^  of  which  it  prescribes 
the  registration,  in  a  particular  form  ;  bat  it  has  no  relation 
to,  and  leaves  nntouched,  titles  to  land  derived  fipom  other 
and  difierent  sources,  as  ex.gr.  titles  acquired  by  frescrifUon^ 
or  by  descent.  Of  these  latter  titles  no  registration  is  required  ; 
nor  is  it  possible,  under  the  provisions  of  the  Registry  Acts 
now  referred  to,  in  any  manner  to  register  them.  Now,  the 
action  of  the  Appellants  is  grounded  not  orUy  on  a  deed  or 
instrument  in  writing^  but  also  on  titles  by  prescription  and 
descent^  as  set  forth  in  the  Plaintifis^  declaration.  Of  these 
latter  titles  no  registration  was  required,  or  could  be  made. 
The  defence  of  the  Respondent  in  what  respects  registration 
of  title,  does  not,  therefore,  apply  to  the  counts  in  the  Appel- 
lants^ declaration,  which  assert  a  right  of  property  in  the 
Appellants,  acquired  by  prescription.  On  these  counts,  the 
Appellants'  right  of  action,  against  the  Respondent,  has  been 
completely  and  unanswerably  established.  The  prescription 
longisstmi  temporis  (30  years)  has  been  proved,  by  a  number 
of  witnesses  ;  being  composed  of  the  possession  held  by  the 
Plaintiffs,  and  their  predecessors,  through  whom  it  reaches 
back  to  the  date  of  the  Letters  Patent,  from  the  Crown  to 
John  Robertson,  bearing  date  the  29th  day  of  November, 
1799  ;  (2)  and  the  full  period  for  its  completion  ended  on  the 
•S8th  day  of  November,  1829,  that  is  several  years  before  the 
Respondent  fraudulently  obtained  possession  of  the  land  in 
question,  during  the  absence  of  the  Appellants  in  England* 

Fourthly. — ^Because  the  Appellants*  right  of  property,  in 
the  land  in  question,  was  principally  acquired  hjdescent  or 
inheritance.  Eliizabeth  Robertson,  one  of  the  Plaintiffs  in  the 
Court  below,  inherited  one  fourth  of  the  said  land  from  her 
sister  Catharine  Ann  Robertson,  and  one-half  of  it  from  her 

(2)  Poth.  Prescription,  Noc  119,  123:— Ihinod  Prescrip.  18,  19;— Trop- 
lo]i«,PreKrip.No.428:— 2ChitonPL  518,  563-7, 573,  637-8  :— 3  Chit  oa 
PL  544-5-6. 
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cousin  Elisabeth  Ann  Robeitson,  wlio  was  heiiess  of  her 
father,  Niel  Robertson,  who  was  heir  of  his  broAer  Patrick 
Robertson.  As  to  thiee-fourths  ct  the  property,  therefore, 
her  title  was  a  title  by  descent  j  of  which  no  legistiation  was 
xeqniied,orooiild  be  made. 

Fifthly. — Because  if  a  provision  of  law,  requiring  the  regis- 
tration of  their  title  were  applicable  to  the  Appellants  (and 
it  is  contended  that  none  such  existed)  they,  the  Appellants, 
laboured  under  a  disability,  which  precluded  them  firom 
complying  with  any  such  provision. — They  were  constrained 
to  leave  Lower  Canada,  in  May,  1831,  btfore  the  publication 
of  the  Registry  Law  oi  that  year,  relied  on  by  the  Defendant, 
and  continued  absent  from  the  Province,  under  an  entire 
ignorance  that  thero  was  any  such  law,  until  after  the  period, 
within  which  registration  was  required  to  be  made,  had 
elapsed.  But,  within  five  weeks  after  the  return  of  the  said 
Sir  James  Stuart,  one  of  the  Appellants,  in  1834,  the  written 
title  mentioned  and  recited  in  the  Appellants'  declaration,  to 
wit,  the  deed  of  sale  of  the  15th  October,  1804,  was  registered. 
It  is  therefore  conceived,  that  during  this  disability,  the  Statute 
in  question  cpuld  not  be  held  applicable  to  them. 

Sixthly. — ^Because  the  said  Elizabeth  Robertson,  to  whom 
the  land  in  question  belonged,  at  the  time  the  Registry  Law 
"referred  to.  was  passed,  being  a  married  woman,  was  disabled, 
by  reason  of  coverture,  fiom  complying  with  the  injunction  of 
the  Legislature,  by  registering  her  title,  as  required.  It  could 
never  have  been  intended  by  the  Legislature,  that  married 
women,  throughout  the  country,  and  elsewhere,  should  for^ 
feit  their  pre-existing  right  of  property  in  real  estates,  though 
complete  and  perfect,  by  the  non-registration  of  their  titles, 
within  the  short  space  of  one  year  ;  nor  is  it  consistent  with 
the  general  principles  of  law,  which  govern  the  rights  and 
property  of  married  women,  that  such  a  forfeiture  should  be 
incuxred  by  them. 
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Seventhly. — Because  the  proriaion  of  the  Âot  10  and  11 
Geo.  IV)  c.  8,  requiring  the  legLstratioii  of  titles  to  land^,  is 
applicable  to  cases  where  the  grantees,  under  registered  and 
unregistered  titles,  derive  their  rights  from  the  same  grantor, 
not  where  they  derive  their  rights  irom  different  grantors,  (1) 
as  in  this  case. 

Eighthly. — ^Because  the  provision  of  the  Registry  Law, 
now  referred  to,  can  only  apply  to  cases  where  the  grantor, 
in  the  registered  title,  had  some  interest  in  the  premises 
alienated,  which  could  be  made  the  subject  of  alienation,  not 
where  he  was  a  stranger  to  the  estate,  having  no  interest 
in  it  whatever.  (2)  In  this  case  Catherine  Christie,  who  sold 
to  the  Respondent,  as  commune  en  biens  with  her  late  husband, 
had  not,  in  that  character,  a  particle  of  interest  in  the  property 
she  presumed  to  sell.  The  sale  of  the  15th  October,  1804, 
being  made  by  her  husband,  through  her  as  his  Attorney, 
divested  both  him  and  her  of  all  right  and  interest  whatever 
in  the  estate,  and  she  had  nothing  to  convey  to  the  Respon- 
dent. So  his.  children,  as  his  heirs,  were  equally  without 
any  right  or  interest,  which  they  could  convey  to  the  Respon- 
dent ;  their  father  having  ceased  on  the  15th  October,  1804, 
to  have  any  right  of  property  or  interest  in  the  estate,  could 
transmit  to  them  no  right  or  interest  in  it,  as  his  heirs,  by  his 
death  in  1815.  There  was  not,  therefore,  in  this  case,  the 
shadow  of  a  pretence  for  the  sale  in  question,  made  to  the 
Respondent. 

Ninthly. — ^Because  the  Respondent  is  proved,  in  this 
cause,  to  have  had  notice  of  the  Appellants'  title,  before  he 
purchased  the  lands  in  question,  from  the  fact  of  the  Plain- 
tifis  having  been,  for  a  long  period    of  time,  while  the 

(1)  On  this  point,  vide— the  foUowiog  Americui  Cases,  the  Reg^stiy  Law  in 
bod&  coantiies  brin;  the  same,  Tyler  vs.  Haaunond»  11  Pick.  80  : — Minot's  Biff. 
vbo.  Deed,  §  4,IiIos.  33  and  3S.  .         ^' 

(2)  Vide  the  following  American  decisions,  Jackson  vs.  Town,  4  Cow. 
509  -.—Die.  N.  a ,  lUp.  Tbo.  need,  Na  403  :— Minot'i  Vàg.  vbo.  Deed,  N«.  M, 
p.  285. 
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Respondent  lived  in  the  immediate  neighbourhood,  open 
adjoining  land,  in  the  open,  quiet,  exclnsive  possession  of 
these  lands,  as  owners,  and  also  from  general  repute,  as  well 
as  from  distinct  infonnadon,  and  knowledge  of  their  title. 
The  Registiy  Act  10  and  1 1  Geo.  lY,  c  8,  in  question  in  this 
cause,  has  evidently  been  framed  with  reference  to  the 
English  and  Irish  Registry  Acts,  the  more  important  terms  of 
which  it  adopts.  The  object  of  the  Provincial  Act,  as  well 
as  of  those  from  which  it  has  been  derived,  was  to  protect 
bona  fide  purchasers,  for  valuable  consideration,  fix>m  prior 
secret  conveyances  and  incumbrances,  of  which  they  might 
be  ignorant,  and  by  which  they  might  be  defrauded,  by  giving 
such  purchasers  notice  of  previous  conveyances  and  incum- 
brances, through  the  medium  of  a  public  register.  But  it 
was  not  intended,  by  these  Statutes,  to  enable  puschasers, 
with  a  knowledge  of  prior  enregistered  Deeds,  to  defeat  them 
fraudulently,  to  the  prejudice  of  the  grantees,  by  registering  a 
later  conveyance.  The  object  of  the  Legislature  is  fulfilled, 
if  notice  of  such  prior  Deeds  reach  purchasers,  through  other 
channels,  by  which  they  are  made  equally  safe  ;  if,  notwith- 
standing notice  thus  conveyed,  persons  will  purchase  property 
already  sold,  they  do  so,  malafide^  to  the  injury  of  the  pre- 
vious purchasers,  and  are  chargeable  with  fraud  against 
them,  whose  title  they  endeavour  to  defeat  and  destroy.  Upon 
this  ground,  it  was  held  at  an  early  period,  after  the  pass- 
ing of  the  English  and  Irish  Acts,  both  in'  England  and  Ire- 
land, and  has  since  continued  to  be  the  established  law  in 
both  countries,  that  a  subsequent  purchaser,  for  a  valuable 
consideration,  with  notice  of  a  prior  unregistered  deed,  can- 
.not,  by  registering  the  latter  conveyance  to  him,  obtain  a 
priority  over  the  former,  or  in  any  manner  defeat  it  (1)  The 
same  principle  has  been  adopted  in  all  the  countries,  in 

(1)  Fonbl.  on  Eq.  fiS.^BladJM  n.  Bltdes,  Eq,  Ca.  Ab.  351,  p.  IS:— 
Forbw  Vff.  Deniiton,  4  Bro.  Pari,  easat  189  :— CheTal  vs.  mchob,  1  Str.  664  :— 
Cowp.  713  :— Leneve  tt.  Lanava,  1  Yes.  64  ;— 3  Atk.  646  .^3  Bl.  343  •—4  Mad. 
ch.  3B7«6  >-Jolltiid  w.  Stanbridfa,  3  Vet.  p.  419, 4Sn  :— 3  Mariv.  310,  Shaldoa 
va.  Cos  :-Ainbler,  684  :-3£dMi,  9S8  :— BiuheU  ?i.  fioihell,  1  8du  db  Uf.  100. 
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which  the  qrstem  of  Registry,  a»  it  obtains  in  England  and 
Ireland,  has  been  transplanted.  It  is  lecognized,  as  the  rule  of 
law,  in  the  British  Colonies  (1)  and  in  all  the  States  composing 
the  American  Union,  without  any  exception.  (2)It  isconceived, 
therefore,  that  this  principle  must  govern  the  construction  of 
the  Act  10  and  11  Greo.  IV.,  c.  8,  and  the  more  imperatively, 
as  being  an  ex  post  facto  law,  the  severity  and  injustice  of 
which  would  require  all  the  relaxation  that  equity  could  aflord, 
in  its  construction.  The  notice  in  such  cases  may  be  either 
txpress  or  implied  ;  (3)  and  the  notice  which  puts  the  party  on 
enquiry,  as  to  the  validity  of  the  unregistered  title,  is  held  to 
be  a  sufficient  notice.  (4)  In  this  case,  the  sufficiency  of  the 
notice,  which  the  Respondent  had  of  the  Appellants'  Title,  it 
is  presumed,  cannot  be  questioned  ;  inasmuch  as  it  was  both 
express  and  implied,  and  resulted,  nol  only  firom  open,  quiet, 
exclusive  possession,  by  the  Appellants,  of  the  lands  in 
question,  for  a  long  period  of  time,  under  the  very  eye  of  the 
Respondent,  but  also  from  general  and  common  repute,  and 
from  specific  information  and  knowledge  of  the  Appellants' 
title,  as  above  stated.  On  this  ground,  also,  therefore,  the 
Appellants  conceive  their  enregistered  title  must  prevail  over 
that  of  the  Respondent. 

I  8  B  vge,  p.  837. 

J  Dig.  U.  %.  Rep.  Tbo.  Deed,  p.  41,  No.  380  :— Dig.  Xf.  Y.  Rep.  Tbo 
,  S  7,  No.  970  :-Minot»8  Dig.  vbo.  Deed,  p.  903  :— 4  Kent,  LSI,  &  seq.  :— 4 
Meae.  Rep.  637  >-Fanieworth  vs.  Childi,  3  Pick.  149  :— McMichan  vs.  Griffin, 
6  Man.  Rep.  94  :— 10  Man.  Rep.  60  .—1  Ham.  264  :— 8  Johns.  137  :— 8  Johns. 
163  :— 10  Johns.  466 1*4  Wend.  585  :— 9  Bibb.  490  :— 4  Randolph,  208  ^13 
Sen.  db  Rawie,  167:— 9  Han.  db  Qill,  415  :— 1  McCord,  265  >-^  Venn.  Rep. 
373  :— 3  Verm.  Rep.  255  *^— 6  Venn.  Rep.  41 1  :— 9  Borge,  837 

(3)  Sir  Ed.  WorBley  ts.   DeMattos,   in  1  Burr.  p.  474,  where  Lord  Man#- 
fteld  expresses  himself  as  follows:  "  Valid  transactions  as  between  the  partiu. 

*  '    e  a  third 


'  may  be  fraudulent,  by  reason  of  covin,  collusion,  or  confederacy  to  tniure  i 
•^  person  |  for  instance,  A.  buys  an  estate  and  forgets  to  register  his  purchase  aeeos  ; 
*  if  C.  with  txprtEB  or  intpUii  notice  of  this  buys  the  est^,  for  a  fall  price,  and 
*'  gets  his  deeds  registered,  this  is  fraudulent,  because  he  asiists  B.  to  injure  A» 
**  Or,  if  a  man  knowing  thai  a  creditor  has  obtained  a  iodgment  against  his  Deb- 
**  tor,  buys  the  Debtor's  goods,  for  a  fall  price,  to  enablemm  to  defeat  the  Creditor's 
"  ezecatioD  -,  it  is  fraudulent. 

(4)9  Ch.  Eq.  Dig.  I  19  p.  1336  :— 1  Mer.  989  :— 9  Ball  &  B,  416,  301  :— 
16  Ves.  249,  49&:— 13  Ves.  190  :-  9  Vès.  Jr.  947,  440  :— 9  Eden,  980  r^Amb. 
311  -.—l  Ves.61  :— 4  Atk.  938.  For  aeasa  on  this  point  in  the  State  of  New 
Yock.  vî^  TattlA  ▼■•JackioD,6  Wend.  Elep.9i3  :— Dig.  N.  Y.  R«p.  vbo.  Dted,  p. 
663^  No.  367. 
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Tenthly.— «Because  the  Respondent's  Title,  and  the  legis- 
tration  of  it,  originated  and  were  concocted  in  a  fraadnlmit 
conspiracy,  between  the  grantors  and  himself,  to  cheat  and 
defraud  the  Appellants,  of  the  lands  \n  question,  by  the  giving 
and  taking,  for  à  sham  price,  of  a  pretended  tide,  which  both 
parties  knew  to  be  worthless,  and  in  itself  not  better  than 
waste  paper,  merely  for  the  purpose  of  registering  it,  in 
order  thereby  to  defeat  and  destroy,  as  they  expected,  the  title 
of  the  Appellants,  which  they  knew  to  be  unregistered,  in 
consequence  of  their  absence  from  the  country.  Such  a  firau* 
dulent  abuse,  and  misapplication  of  the  Law  of  Registry, 
cannot  be  permitted  to  confer  a  title  on  the  Respondent  If 
the  law  could  be  so  applied,  it  would  be  made,  under  the 
grave  and  imposing  authority  of  Courts  of  Justice,  an  instrn- 
ment  of  fmud  and  spoliation,  and  would  aflfoid  a  premium  on 
dishpnesty  and  knavèiy,  to  the  utter  disgrace  of  its  enactments, 
and  the  disparagement  of  the  administration  of  justice. 

Notwithstanding  these  reasons,  which  appear  conclusively 
to  establish  the  right  of  the  Appellants,  the  Court  below,  con- 
sisting of  Smitr,  Vanfelson  and  Mondelet,  Justices, 
after  final  hearing  of  the  parties  on  the  merits  of  the 
cause,  pronounced  the  following  judgment,  two  members  of 
the  Court,  Vanfelson  and  Moitdeijbt,  Justices,  concurring 
in  it,  and  the  third.  Smith,  Justice,  dissenting  from  it 

The  Court  having  heard  the  parties  on  the  merits  by  their 
respective  counsel,  examined  the  record  and  proceedings  and 
evidence,  and  deliberated. 

^^  Considering  that  the  Civil  Laws  of  England  have  not 
either  by  the  proclamation  of  George  the  Third,  bearing  date 
the  seventeenth  day  of  October,  176S,  or  by  the  Act  of  the 
Imperial  Parliament  of  1774,  chap.  83,  commonly  called  the 
Quebec  Act,  ever  been  introduced  into  that  part  of  the  Tem- 
tories  in  North  America  ceded  by  the  French  King,  to  His 
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Majesty  Oeoi^  thé  Tfaiid^onthe  lOthdfty  of  Febraaiy,  1T6S, 
wUch  kubsequently  was  known  as,  and  was  the  Province  of 
Lower  Canada,  and  now  is  a  part  of  the  Province  of  Canada. 

^^  Considering  that  subsequently  to  the  said  Proclamation 
of  1763,  and  the  aforesaid  Imperial  Act  of  1774,  chap.  83, 
there  has  never  been  introduced  into  the  aforesaid  Province 
of  Lower  Canada,  now  apart  of  the  Province  of  Canada,  any 
law  of  Great  Britain,  or  of  any  part  thereof,  whereby,  and  in 
virtue  whereof,  the  Plaintiffs  in  this  cause  can  claim  in  their 
favor  any  adjudication  on  any  of  the  matters  by  them  set 
forth  in  their  dedazation. 

^^Considering  that  the  said  Plaintiffs  have  altogether  failed 
to  establish  according  to  law — ^that  by  a  possession  of  SO 
years,  or  by  any  possession  whatever,  such  as  required  by 
law,  they  have  acquired  a  right  of  prescription  to  the  lots  of 
land  and  immoveable  property,  the  subject  matter  of  this 
action  against  the  Defendant. 

«Considering  that  the  Plaintiffs  have  not  legally  established 
that  they  ever  have  had  or  now  have  a  right,  either  by  title 
(titre)^  or  by  and  in  consequence  of  possession,  together  with 
title  such  as  by  law  can  or  may  be  recognized,  to  the  properly 
or  any  part  thereof,  which  is  the  subject  matter  of  this  action. 

**  Considering  that  the  Plaintiffs  themselves,  by  the  produc- 
tion of  the  Act  of  Curatorship,  bearing  date  the  7th  day  of 
April,  1808,  appointing  Daniel  Sutheriand  curator  to  the 
vacant  estate  of  Patrick  Robertson,  established  that  the  Acts 
of  possession  of  the  said  Daniel  Sutherland  in  respect  to  the 
said  property,  wete  for  and  in  the  interest  of  Ae  vacant  estate 
aforesaid,  or  of  the  cireditore  of  the  said  vacant  estate,  and 
that  therefore,  there  hath  been  an  intenroptic»  in  the  posses- 
sion, which  the  Plaintiffs  claim  and  rely  upon,  and  that  in 
consequence  they  have  had  no  such  possession  as  that  which 
coidd  give  them  a  title  by  presoriptioo. 
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<<  Considermg  that  the  deed  of  sale  of  the  16th  of  October, 
1804,  made  by  Catherine  Christie  and  William  Martin, 
styling  themselves  joint  attorneys  of  the  said  John  Robertson, 
to  Patrick  Robertson,  and  to  the  minors  of  Alexander  Robert- 
son, whereby  the  Plaintiffs  claim  a  right  to  the  property,  the 
subject  matter  of  their  said  action,  hath  never  been  execnted 
or  followed  by  tradition^  and  the  Plaintiffs  have  not  shewn  or 
established  in  any  way,  that  the  said  deed  of  sale  hath  ever 
conferred  upon  and  to  those  they  pretend  to  represent,  or 
upon  or  to  themselves,  any  right  to  the  said  property. 

^^  Considering  that  the  Defendant  by  and  in  virtue  of  a 
deed  of  a  sale  of  the  2nd  day  of  August,  18SS,  executed  before 
Doucet  and  his  colleague,  notaries,  at  Montreal,  to  him  the 
said  Defendant,  by  Catherine  Christie,  widow  of  the  said 
abovementioned  John  Robertson,  in  her  own  name  and  her 
three  daughters,  Catherine  Margaret,  Mary,  and  Amelia,  the 
first  of  whom  was  married  to  Philip  Anglin,  being  the 
heirs  at  law  of  their  father,  the  said  John  Robertson,  the  said 
Defendant  being  then  in  possession  of  the  said  property  so 
sold  to  him  for  a  valuable  consideration  as  aforesaid,  hath 
become,  and  since  hath  been,  and  now  is  the  prc^rietor 
thereofl 

^'  Considering  that  in  conformity  to  the  Provincial  Statute, 
10th  and  11th  George  IV,  chap.  8,  and  in  pursuance  of  the 
said  statute,  the  provisions  whereof  have  subsequently,  to 
wit,  by  the  statute  of  the  Province  of  Lower  Canada,  of  Ist 
Will,  the  4th,  chap.  S,  been  extended  to  all  such  lands  and 
other  inunoveable  property  as  at  the  time  of  the  passing  of 
the  said  last  mentioned  Act  were,  or  thereafter  should  be,  held 
in  firee  and  common  soccage,  in  the  Counties  of  Ottawa, 
Beauhamois  and  Megantic,  the  said  property  so  sold  to  the 
Defendant  being  and  lying  in  the  said  County  of  Ottawa  ;  the 
said  Defendant,  on  the  lath  of  August,  1833,  caused  the  said 
deed  of  the  second  dtiy  of  August,  1833,  under  which  he 
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had  acquired  the  said  property,  to  be  enregistered  at  the 
Registry  Office,  for  the  County  of  Ottawa  aforesaid,  esta- 
blished under  and  by  virtue  of  the  said  statutes. 

^'  Considering  that  in  consequence  of  the  said  enregistra- 
tion  of  the  title  of  him  the  Defendant,  the  Plaintiffs  not  having 
then,  or  before  the  said  lath  day  of  August,  18S3,  enregistered, 
or  caused  to  be  enregistered  the  said  deed  of  the  15th  October, 
1804,  or  any  other  title  or  deed  whereby  they  claimed,  or 
could  claim  any  right  to  the  said  property,  the  subject  matter 
of  the  present  action,  he,  the  said  Defendant,  hath  to  all  legal 
effects  been  confirmed  in  the  right  by  him  duly  acquired,  to 
and  in  the  said  property,  the  subject  matter  of  the  present 
action. 

^<  Considering  that  independent  of  the  confirmation  of  the 
Defendant's  title  as  aforesaid,  by  and  in  virtue  of  the  afore- 
said enregistration,  the  said  title  of  the  15th  day  of  October, 
1804,  invoked  and  rested  upon  by  the  Plaintifis,  hath  become 
inoperative  and  of  no  effect,  and  utterly  void  against  the  said 
Defendant  in  this  cause,  as  a  conveyance,  and  cannot  and 
doth  not  in  law  in  anywise  avail  the  Plaintifis. 

^^  Considering  lastly,  that  the  Plaintifis  have  in  nowise 
proved  their  allegations  so  as  to  be  entitled  to  an  adjudi- 
cation in  their  favor,  and  that  their  action  should  be  dismissed 
with  costs — 

*^  Doth  dismiss  the  same  with  costs  ;'' 

''  Mr.  Justice  Smith  dissenting  from  the  above  judgment.'' 

From  this  judgment  the  present  appeal  has  been  instituted. 
The  reasons  assigned  by  the  Judges  in  the  judgment  itself, 
are  singular  and  extraordinary,  so  much  so  that  it  may  be 
well  to  answer  them  here  distinctly,  by  which  the  erroneous 
grounds  on  which  the  Court  below  proceeded  in  dismissing 
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the  Plainti£b'  action  will  at  once  be  seen^  and  the  necessity 
of  xeversing  the  judgment  be  made  evident 

The  reasons  will  be  given  5ma^m,  with  an  answer  to  each 
successively. 

1^^  Reason. — ^The  Civil  Laws  of  England  have  not,  either 
by  the  Proclamation  of  176S,  or  by  the  Act  of  the  Imperial 
Parliament  of  1784,  ch.  83,been  introduced  into  Canada. 

This  proposition  is  entirely  irrelevant,  and  wholly  foreign 
to  the  subject  in  dispute  in  this  action.  It  is  not  necessaiy  to 
contend,  nor  has  it  been  contended,  or  asserted  by  the  Plain- 
tiffs in  this  action,  (though  it  be  a  point  on  which  difference  of 
opinion  has  been  entertained  by  high  authorities,)  that  the 
civil  law  of  England  was  introduced  into  Canada,  by  the 
proclamation  of  1763.  No  person  in  his  senses  could  think 
the  English  laws,  as  a  body,  were  introduced  by  the  Act  of 
1774,  the  professed  object  of  that  act,  and  of  its  language, 
being  to  re-establish  in  Canada  the  French  law,  relative  to 
property  and  civil  rights,  though  a  veiy  small  fiactional  part 
of  them,  in  what  respects  descent,  alienation,  and  dower  were 
by  that  act  continued  in  Canada. 

id  Reason. — ^No  law  of  Great  Britain,  by  the  Proclamation 
of  1763,  and  the  Act  of  1774,  whereby  the  Appellcmts  can 
claim  an  adjudication  in  their  favour,  has  been  introduced 
into  Canada. 

Answer. — ^Thé  Appellants  found  their  right  on  no  law  of 
Great  Britain  :  the  law  of  England  is  in  question  in  this 
cause  only  in  what  respects  descent^  as  obtaining  in  the  inhe- 
ritance of  lands  held  in  free  and  common  soccage,  under  the 
6th  section  of  the  Act  of  1774,  by  which  it  was  declared, 
<<  That  nothing  in  that  act  should  extend,  or  be  construed 
<'  to  extend,  to  any  land  granted  by  His  Majes^,  or  which 
««  ahoold  theieafite  be  granted  by  His  Majes^,  His  Heirs  and 
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((  Successors^  to  be  holden  in  free  and  c(»nmon  soccage.'^ 
After  the  passing  of  this  Act  it  became  a  question,  as  to 
what  extent  the  laws  of  Englimd  were  established  in  Canada 
under  this  proviso,  in  respect  to  lands  held  in  free  and  com- 
mon soccage.    On  this  point  the  Judges  of  Canada  were 
consulted  by  the  Governor,  about  the  year  1S02  or  180S,  and 
differed  in  opinion.    Their  opinions  were  subsequently  laid 
before  the  Attorney  and  Solicitor^  General  of  England,  who 
were  of  opinion  that  the  law  of  England,  under  this  procla- 
mation, governed  lands  held  in  free  and  common  soccage, 
in  what  respects  '^  descent,  dower,  and  alienation."    This 
opinion  was  afterwards  authoritatively  confirmed  by  an  Act 
of  the  Parliament  of  the  United  Kingdom  of  Great  Britain  and 
Ireland*    The  8th  section  of  this  Act  (6  Geo.  IV,  cap.  59,) 
afier  stating  that  ^^  doubts  had  arisen,  whether  lands  granted 
'^  in  the  Province  of  Lower  Canada  by  His  Majesty,  or  by 
M  any  ci  his  Royal  Predecessors,  to  be  held  in  free  and  com- 
^  mon  soccage,  should  be  held  by  jthe  owners  thereof,  or  woold 
**  subsequently  pass  to  other  persons,  according  to  the  rules 
^^  of  descent  and  alienation  in  force  in  England,  or  according 
<<  to  such  rules  as  were  established  by  the  ancient  laws  of  the 
*^  said  Province,  for  the  descent  and  aUenation  of  land  situate 
^  therein  ;"  then  proceeds  to  declare  that  the  laws  of  England 
shall  govern  lands  held  in  free  and  common  soccage,  in  what 
respects  descent,  dower,  and  alienation.  Nothing,  therefore, 
can  be  more  incontrovertibly  establlshdd,  than  that  the  doubts 
that  existed  before  the  passing  of  this  Act,  as  to  the  construe* 
lion  to  be  put  on  the  9th  section  of  the  Act  of  1774,  have  been 
removed  by  the  supreme  legislative  authority  of  the  Empire, 
and  that  in  all  cases  in  which  the  inheritance  of  lands  held 
in  free  and  common  soccage  is  in  question,  the    above 
mentioned  proviso  is  to  be  construed   according  to   the 
construction  given  to  it  by  the  8th  section  of  the  Imperial 
Act  6  Geo.  IV,  c.  59.    Yet  strange  to  say,  one   ckT  the 
two  members  of  the  Court  by  which  the  Judgment  was 
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rendered,  (Mr.  Justice  Mondelet)  expressly  denied  the  power 
of  the  Parliament  of  the  United  Kingdom  to  make  this  decla- 
ratory enactment,  while  the  other  member  of  the  Couit  (M. 
Justice  Vanfelson)  admitted  this  power,  and  nevertheless 
concurred  in  assuming  that  the  enactment  would  operate 
only  prospectively,  and  tn  futwo.  The  error  in  sapposing 
that  a  declaratory  or  .explanatory  statute  operates  only  pros- 
pectively, is  hardly  less  considerable,  than  that  of  Mr.  Justice 
Mondelet  in  denying  the  universally  recognized  power  of 
Parliament  to  legislate  for  the  Colonies,  in  matters  not 
involving  taxation.  The  error  of  the  Court  below  on  these 
two  points*  must  have  contributed  largely  to  the  erroneoos 
judgment  which  is  now  complained  of,  and  it  has  been  proper, 
therefore,  to  notice  it  particularly. 

3rd  reason, — ^The  deed  of  sale  declared  upon  by  the 
Appellants,  in  the  1st  and  2nd  counts  of  their  declaratioD, 
was  never  executed,  or  followed  by  tradition^  and  the 
Appellants  have  not  shewn  or  established  any  right  of 
property  in  the  land  thereby  bargained  and  sold. 

Answer. — The  Court  below  has  entirely  erred  in  assuming 
this  position,  in  their  judgment,  as  it  is  clearly  established 
that  tradition  (if  necessary  at  all  in  the  sale  of  wild  lands  by 
notarial  deeds  of  sale,  which  is  not  admitted,)  followed  this 
deed  of  sale,  which  was  executed  before  notaries,  and  that 
there  was  a  continuity  of  possession  in  the  vendees,  and  their 
legal  representatives,  down  to  the  period  when  the  Respon- 
dent illegally  possessed  himself  of  the  property.  In  the 
French  Law,  there  are  three  kinds  of  tradition,  the  feigned, 
the  symbolic,  and  real  traditions,  (1)  All  these  three  des- 
criptions of  tradition  will  be  found  to  have  concurred  in  this 
case  ;  the  feigned,  in  virtue  of  a  clause  of  the  nature  of  ies- 
saisine  saisine  in  the  deed  of  sale,  (2)  the  symbolic,  by 
the  delivery  by  the  vendors  to  the  vendees  of  the  titles 

(1)  Fothicr,V«nte,  Noe.313,  314. 

(2)  1  Artoa,  jM:— Pothitr»  Vente,  No.  313. 
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to  the  property,  consisting  of  the  Letters  Patent  from 
the  Crown,  by  which  the  land  in  question  was  granted  to  the 
vendor,  John  Robertson,  and  a  diagram  annexed  to  them, 
and  the  deed  of  sale  executed  by  and  between  the  ven- 
dors and  vendees,  (1).  These  traditions  are  as  effectual  in 
completing  the  title  of  a  purchaser,  as  the  actual  delivery  of 
the  thing  itself  which  has  been  sold.  Pothier  in  his  Tr.  de  la 
Vente,  245,  mentions  feigned  and  real  traditions  as  being 
equally  efficacious,  and  in  his  Traité  du  Domaine  de  Propri- 
été, No.  199, 201,  he  says  with  respect  to  the  symbolic  tradi- 
tion :  ^^  Cette  tradition  est  équivalente  à  la  tradition  réelle  qui 
'^  sera  faite  de  la  chose  même,"  &c.  Upon  these  authorities, 
therefore,  it  is  unquestionable,  that  by  the  feigned  and  symbo- 
lic traditions  in  this  case,  the  complete  and  absolute  right  of 
property  in  the  land  in  question  became  vested  in  the  vendees, 
under  the  notarial  deed  of  sale  of  15th  October,  1804.  But 
the  Appellants  further  contend  that  real  tradition  also  followed 
the  same  deed. 

It  is  clearly  established  by  the  evidence  in  the  cause,  that 
after  the  death  of  Patrick  Robertson,  one  of  the  co-vendees  in 
the  deed  of  sale,  the  care  and  management  of  the  property  in 
question  came  into  the  hands  of  Daniel  Sutherland,  as  curator 
to  his  vacant  succession,  who  possessed  it  for  the  common 
benefit  of  the  succession,  proprietor  of  one  half,  and  the  minor 
children  of  Alexander  Robertson,  proprietors  of  the  other  half. 
Sutherland's  possession  was  evinced  by  acts  of  ownership, — 
by  the  sale  of  timber  growing  on  the  land, — ^by  the  appoint- 
ment of  agents  on  the  spot  to  take  care  of  the  land, — and  by 

(1)  Pothier,  Domaine  de  Propriété,  Nos.  199,  201  :— Ibid  Vente,  Not, 
314  : — 3  Pothier's  Paudects.  ^  696.,  where  it  is  said,  aliod  traditionia  ezemplum 
est,  ai  instnimentiiin  emptionis  rei  tradatur.  Also— Muller  in  hie  promptuanum 
aays — per  traditionem  instrumenti  quod  iua  in  re  et  titulum  tradentis  coutinet, 
res  ipaa  tradita  esse  censetor,  licet  res  ilia  in  conspeetu  non  sit.  7  MulL  Prompt. 
620:— Vide,  also,  Tiraqueau  De  Const  p.  2.  ampl.  No.  3:<— Bnineman  on 
Law,  74.  D.  de  cont  empt  :— Corvinus  enarrat  :  sur  les  Codes,  L.  7.  Tit.  32. 

S52S  :—Tioplotte— Vente,  210, 276  :— Dam.  sur  Paris  des  Fieft,  §  20.  61.  5. 
o.  14  :— Rep.  de  Merlin  r.  Tradition,  p.  67. 
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entertaining  applications  made  to  him  for  the  sale  of  it,  which 
could  not,  however,  take  place  from  his  want  of  power  as 
curator  to  sell,  and  from  the  like  incapacity  in  the  minor 
children  of  Alexander  Robertson.  This  possession  of  Suthe^ 
land  is  proved  to  have  been  a  matter  of  public  notoriety  ;  and 
not  a  scintilla  of  evidence  has  been  adduced,  to  shew  an 
adverse  possession  in  the  vendor,  or  his  representatives,  or  in 
any  other  person,  during  the  long  period  which  elapsed  from 
the  sale  of  the  land  in  1804,  till  the  conspiracy  entered  into 
as  above  mentioned,  by  the  Respondent  and  Catherine  Chris- 
tie, in  1832,  to  acquire  this  property,  by  means  of  a  registered 
fraudulent  conveyance  of  it.  The  possession  thus  held,  after 
the  deed  of  sale,  by  Sutherland,  as  curator,  which  was  a 
continuation  of  that  of  Patrick  Robertson,  and  subsequently 
by  the  Appellants,  being  a  possession  expressly  authorized 
by  the  deed  itself,  and  tacitly  assented  to  by  the  vendor, 
supplies  the  place  of,  and  operates  the  same  effect,  as  actual 
tradition  of  the  land  by  the  vendor,  for  *'  quicunqne 
<^  aliquem  patitur  venire  in  possessionem  fundi  ad  ipsnm 
"  pertinentis,  censetur  huic  eum  tradidisse.'^  (1)  There  is, 
therefore,  in  this  case,  the  fullest  and  most  satisfactaiy  evi- 
dence to  establish  all  the  different  descriptions  of  tradition, 
the  feigned,-^the  symbolic, — and  the  real  traditions  ;  and  it 
must  be  deemed  singular,  indeed,  that  the  Court  below,  with 
such  evidence  before  it,  should  have  held  the  Appellants'  tide 
incomplete,  for  want  of  tradition. — ^Although  the  strictest 
requirements  of  law,  as  to  tradition,  must  be  considered  to 
have  been  in  this  case  fulfilled,  still  it  is  fit  to  remark,  that 
the  property  sold  by  the  deed  of  1804  was  of  a  description, 
as  to  which  it  might  be  held  that  no  actual  tradition  was 
necessary,  or  that  any  reasonable  substitute  for  it  might 
suffice.  The  land  which  was  sold  was  situated  up  the 
Ottawa,  in  a  country  which  in  1804,  and  for  years  afterwards, 
was  a  perfect  wilderness,  distant  at  least  six^  miles  from 
any  settlement,  and  without  any  road  of  communication 

(l)7MttUer,630. 
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with  ît.  No  person  would  imagine,  it  could  be  deemed 
necessaiy,  that  the  panics  to  such  a  sale  E:aould  incur  the 
inconvenience  of  visitiqg  lands  so  situated,  in  person,  or 
by  proxy,  for  the  purpose  of  makings  aiid  receiving  a  formal 
liveiy  of  seizin.  In  the  multitude  of  sales  of  waste  lands  in 
Lower  Canada  during  the  last  half  century,  such  an  idle 
formality  has  never  been  practised,  or  thought  of.  In  France, 
firom  which  the  civil  law  of  Lower  Canada  is  derived, 
no  tradition  is,  in  any  caso,  any  longer  required,  for  the 
validity  of  a  sale  of  real  property.  In  the  United  States, 
-where  the  condition  of  the  country,  as  respects  wild  land' 
is  similar  to  that  of  Canada,  and  where  the  common  law 
of  England,  which  is  ^lost  rigid  in  its  requirement  of 
livery  of  seizin,  prevails,  it  has  been  ectablished,  by  the 
authority  of  the  highgat  court  of  the  coimtiy,  that,  in  the 
sale  of  wild  lando,  iid  livery  of  seizin,  or  tradition  what- 
ever, is  requisite  for  the  validity  of  a  sale.  The  land  in 
question  in  this  cause,  it  is  to  be  remarked  also,  being 
held  in  firee  and  common  soccage,  might  be  conveyed  either 
in  the  forms  required  by  the  law  of  England,  or  in  those 
required  by  the  French  law,  as  it  is  found  in  Lower  Canada. 
A  conveyance  by  lease  and  release,  under  the  law.  of  England, 
supersedes  the  necessity  of  any  liveiy  of  seizin,  the  form  of 
the  conveyance  being  sxxGicient  per  se  to  give  possession,  as 
well  as  title,  by  mere  operation  of  law.  Why  should  this 
not  be  equally  eifected,  by  an  authentic  conveyance  before 
notaries,  under  the  French  law  ?  The  will  of  the  vendor  to 
tranfer  possession,  as  well  as  the  right  of  pipperty,  is  as 
significantly  expressed  in  the  French,  as  in  the  English 
instrument,  and  in  the  fonder  there  is  superadded  tlie  sanction 
of  public  authority,  aftbrding  conclusive  evidence  of  the 
contract,  as  well  as  of  the.  time  of  making  it.  Without  any 
tradition  whatever,  therefore,  a  sale  of  wild  lands,  if  made 
in  legal  form  before  notaries  under  the  French  law,  it  is 
conceived,  may  be  considered  as  legally  and  effectually 
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made,  and  as  carrying  with  it  the  right  of  property  and 
possession.  As  respects  the  title  of  the  Appellants,  in  this 
case,  however,  a  reference  to  these  considerations  may  be 
dispensed  with,  as  the  fact  of  tradition  is  established,  accord- 
ing to  the  most  rigid  constraction  of  the  law  of  the  land. 

2r%e  4th  Reason. — ^The  Appellants  have  failed  to  establish 
that  by  a  possession  of  SO  years,  or  any  possession  whatever, 
they  have  acquired  a  title  by  prescription  to  the  property  in 
question. 

Answer. — On  this  very  important  point  of  the  case,  it  is 
easy  to  demonstrate,  that  the  Court  below  has  been  entirely 
in  error.  It  has  been  established,  in  answer  (supra)  to  the 
3rd  reason,  that  the  possession  of  the  land  in  question,  under 
the  deed  of  sale  of  1804,  passed  from  John  Robertson  to  the 
vendees,  Patrick  Robertson,  and  the  minor  children  of  A. 
Robertson.  From  P.  Robertson  it  passed  to  his  vacant  succes- 
sion, which  represented  him,  and  which  itself  was  represented 
by  Daniel  Sutherland,  as  curator^to  it:  The  possession  of 
Sutherland,  the  curator,  as  being  one  of  the  tenants  in  com- 
mon, was  the  possession  of  the  other  co-tenant  in  common, 
Elizabeth  Robertson,  one  of  the  Plaintiffs  in  the  Court  below. 
(1)  From  Daniel  Sutherland  the  possession  passed  to  the 
Appellants,  and  continued  in  them  till  the  fraudulent  deed 
of  sale  above  mentioned,  from  Catharine  Christie  and  her 
children,  to  the  Respondent  on  the  2nd  August,  18SS.  This 
continuity  of  possession  embraces  the  period  from  the  15th 
October,  1804-,  to  the  2nd  August,  18S3,  a  period  of  28  years, 
9  months  and  17  days,  to  which  the  Appelants  are  entitled 
to  add  the  possession  held  by  their  auctar  (8),  John  Robertson, 
the  Vendor  of  the  premises,  from  the  date  of  the  Letters 
Patent  of  the  29th  November,  1799,  (this  title  of  itself  and 

(1)  Ren.  dc  Jur.  vbo.  Indivis,  p.  198:— 6  Poul.  du  P.  243  :— TropL 
Prêter.  No.  360:— Dalloz.  Prescr.    No.  252. 

(2)  Poth.  Prefciiption,  No.  U9:— Nouv.  Den.  tit.  12.  vbo.  Complainte 
p.  150  :— TropU  Prewrip.  No.  432. 
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p6r  se,  as  being  a  title  by  recoid,  having  confenwd  on  him  the 
possession  of  the  property,)  (1)  to  the  deed  of  sale  of  the  15th 
October,  1804,  forming  an  additional  period  of  4  years,  10 
months  and  15  days,  which,  added  to  the  period  last  men- 
tioned, makes  the  possession  of  the  Appellants  to  have  been 
SS  years,  8  months  and  3  days,  exceeding  by  S  years,  8 
months  and  2  days,  the  possession  hngissimi  temparis  of  30 
years.  The  possession  thus  proved  establishes  a  title  by 
prescription,  in  the  Appellants,  both  under  the  law  of  England 
and  the  French  law.  If  the  prescription  to  land,  as  being  a 
species  of  alienation  (2)  be  governed  by  the  former  of  these 
laws,  the  possession  of  the  Appellants  for  20  years,  making 
part  only  of  the  period  of  their  possession,  will  sufSce  to  give 
them  a  legal  title  to  the  land  : — If  governed  by  the  latter  law, 
the  possession  of  the  Appellants  is  proved  to  have  been  such, 
as  to  give  them  a  legal  title  by  two  descriptions  of  prescrip- 
tion, viz  :  the  prescription  of  10  years,  under  title,  which 
was  completed  on  the  14th  October,  1814,  and  the  prescrip- 
tion of  SO  years  without  title,  which  was  completed  on  the 
28th  November,  1829.  The  title  by  prescription,  whether 
under  the  one  or  the  other  law,  being  a  title  not  susceptible 
of  registration,  and  to  which  the  registry  law  cannot  be 
applied,  is  a  title  which  is  unaffected  by  the  opposing  regis- 
tered title  set  up  by  the  Respondent,  and  is  alone  sufficient 
to  entide  the  Appellants  to  judgment  in  this  cause,  as  they 
have  prayed  by  their  declaration. 

The  6th  Reason. — ^The  Plaintiffs  by  the  production  of  the 
Act  of  Curatorship  of  7th  April,  1808,  appointing  Daniel 
Sutherland  to  be  cumtor  to  the  vacant  succession  of  Patrick 
Robertson,  have  established  that  the  acts  of  possession  of  the 
said  Sutherland,  in  respect  to  the  property  in  question,  were 
for  and  in  the  interest  of  the  vacant  estate  aforesaid,  or  of  the 
creditors  of  the  said  estate,  and  therefore,  there  has  been  an 

(1)5  Co.  04,  6r«en  vt.  Liter  k  ml  :— 6  Craneh  247. 
(2)  TropL  PrMC.  No.  78. 
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inteimption  in  the  possession  which  the  Plamtii&  claim  and 
rely  on,  and  in  consequence  they  have  had  no  snch  posses- 
sion as  that  which  coald  give  them  a  title  by  prescription. 

Answer. — It  is  plain  fh>m  this  reason,  that  the  Court  bekrw 
has  entirely  misunderstood  the  law,  which  they  have  applied 
to  the  case.  The  possession  which  Patrick  Robertson  lield  of 
the  property  in  question,  passed  by  mere  operation  of  law  to 
his  vacant  succession,  as  being  a  continuation  as  it  were  of 
himself,  and  as  representing  him.  Pothier,  in  his  Traité  des 
Oblig.,  No.  126,  observes,—"  Quand  môme  le  créancier  ou 
"  le  débiteur  ne  laisserait  aucun  héritier,  il  ne  laisserait  d'être 
"  censé  survivre  à  lui-même  par  sa  succession  vacante,  car 
'^  la  succession  vacante  d'un  défunt  le  représente,  tient  lieu 
"  de  sa  personne,  et  succède  en  tous  ses  droits  comme  en 
"  toutes  ses  obligations.  HcBre^jitas  persimœ  vicem  msUnet.^^ 

The  possession,  therefore,  which  was  held  by  the  vacant 
succession  of  Patrick  Robertson,  was  not,  as  erroneously 
supposed  by  the  Court  below,  an  interruption  of  the  posses- 
sion previously  held  by  him,  nor  was  it  held  for  the  benefit 
of  creditors,  but  was  a  legal  continuation  of  the  possession 
of  Patrick  Robertson,  by  his  vacant  succession,  (or  rather  by 
his  succession  deemed  at  the  time  to  be  vacant,)  which,  in 
the  acts  of  ownership  and  possession  performed  by  Suther 
land,  was  represented  by  him  as  curator,  those  acts  being, 
in  contemplation  of  law,  the  acts  of  the  succession  itself 
through  its  agent,  the  curator.  The  possession  thus  held  by 
the  vacant  succession  became  the  possession  of  Elizabeth 
Robertson,  one  of  the  Plaintiffs  in  the  Court  below,  as  heir  of 
Patrick  Robertson,  who,  by  the  acceptation  of  the  succession, 
became  vested  with  all  its  rights,  including  the  right  of  pos- 
session of  the  succession  while  deemed  vacant.  These  are 
indisputable  positions  of  law,  which  cannot  be  controverted, 
and  render  the  error  of  the  Court  below  palpable  and  saliœt. 
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^rftf  6ihj  Ith^  9th  and  9th  Reasons.— The  Respondent,  by 
leaacm  of  the  legisteied  deed  of  sale  to  him  ûom  Catharine 
Christie  and  her  children,  as  heiis  at  law  of  John  Robertson, 
of  the  Snd  Angnst,  168S,  hath  become  proprietor  of  the  land 
in  question,  the  Appelants  having  fidled  to  register  their  title 
as  leqoiied  by  law,  which,  for  want  of  such  registration  has 
become  void  in  respect  of  the  Respondent 

Anmoer. — ^The  Court  below  here  notices  the  mere  fact  of 
the  registration  of  the  one  title,  and  the  omission  of  that 
f(Hinality  as  respects  the  other,  as  if  this  fact  were  in  itself 
conclusive,  and  overlooking  altogether  the  villainous  fraud, 
intended  to  be  accomplished  by  the  registration  of  the  deed 
of  sale  to  the  Respondent,  of  the  2nd  August,  1833,  by  which 
that  deed  and  the  registration  of  it  were  rendered  inoperative, 
and  null  and  void  as  respects  the  Appellants.  Without  entering 
into  any  discussion  of  this  unfounded  reason,  the  Appellants, 
to  avoid  repetition,  will  merely  refer  to  the  9th  and  10th 
grounds  above  stated  in  support  of  their  action.  This  as  well 
as  the  other  grounds  theze  stated,  being  conclusive  in  esta- 
blishing the  right  of  the  Appellants,  might,  it  is  conceived, 
have  received  some  passing  notice  from  the  Court  below, 
which  has  not  been  applied  to  them. 

The  Appellants  will  only  add,  that  having  refuted  the 
several  reasons  assigned  by  the  Court  below  for  its  judgment, 
the  case  is  now  to  be  viewed  in  the  state  in  which  it  was 
when  finally  argued  before  that  Court,  and  the  Appellants 
will  refer  to  the  grounds  above  urged  by  them  as  being  suffi- 
cient to  entitle  them  to  the  reversal  of  the  judgment  of  the 
Court  below,  and  to  frustrate  and  defeat  one  of  the  most 
iniquitous  and  barefaced  schemes  of  fraud  ever  practised,  by 
obtaining  for  them  the  justice  to  which  they  are  entitled. 

RoLuiND,  Juge  : — Cette  cause  a  présenté  sur  l'appel  plu- 
sieurs questiras  importantes.  Il  ne  serait  peut-être  pas  néoos- 
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saire  que  la  Com,  pour  proponcer  sur  les  droits  des  parties» 
exprimât  son  opinion  sur  toutes  ces  questions,  mais  il  en  est 
plusieurs  sur  lesquelles  il  est  à  propos  de  ne  pas  laisser 
ignorer  les  points  sur  lesquels  les  juges  de  cette  Cour  sont 
d'accord,  et  ceux  sur  lesquels  ils  difièrent  des  opinions  émises 
d'une  manière  si  explicite  par  les  juges  de  la  Cour  Supé- 
rieure.   Il  est  à  regretter    que  sur  la  principale  de  ces 
questions,  savoir,  quelles  loix  doivent  affecter  les  droits  des 
parties,  il  y  ait  eu  en  ce  pays  autant  d'opinions  différentes  ; 
les  uns  disent  que  par  l'effet  de  la  conquête  (ou  si  l'on  vent, 
de  la  cession  du  pays  à  là  Grande-Bretagne,)  le  Droit  de  la 
Métropole  a  été  introduit  ;  d'autres  veulent  qu'il  l'ait  été  par 
la  proclamation  de   1763,  quelques-uns  soutiennent  qu'il  l'a 
été  virtuellement,  sinon  formellement,  quant  aux  terres  tenues 
de  la  couroime  en  franc  et  commun  soccage,  par  le  Statut 
Impérial  de  1774  {  14  Geo.  S)  ;  d'autres  enfin,  qu'il  n'a  ;eu 
force  de  loi  pour  régler  l'aliénation  de  ces  terres,  et  les  succes- 
sions et  le  douaire  des  femmes,  que  par  le  Statut  Impérial  de 
1826  (6  Geo.  4)  ;  et  sur  ce  Statut  il  y  a  eu  deux  opinions,  les 
uns  le  considérant  comme  acte  déclaratoire,  ou  ayant  effet 
rétroactif,  et  d'autres  comme  une  loi  qui  ne  pourvoit  que  pour 
l'avenir.  Enfin,  il  en  est  qui  ont  eu  recours  à  Pacte  provincial 
de  1829,  pour  y  trouver  le  droit  qui  doit  régir  cette  espèce  de 
propriété,  le  regardant  comme  acte  déclaratoire  sous  bien  des 
rapports  ;  tandis  que  bien  des  personnes  (avocats  comme 
juges)  ont  cru  qu'il  n'y  avait  pas  une  telle  loi,  la  sanction 
royale  n'ayant  été  donnée  qu'après  que  l'acte  de  législation 
des  chambres  (le  projet  ou  bUl  des  chambres)  eût  cessé 
d'avoir  effet,  en  autant  que  le  temps  limité  pour  l'octroi  de 
la  sanction  royale,  et  pendant  lequel  les  chambres  étaient 
liéeSj  était  expiré  ;  ils  prétendent  avec  beaucoup  de  plausi- 
bilité  qu'on  ne  peut  sânctioimer  un  acte  des  chambres  qui 
est  tombé  dans  le  néant,  et  cela  nonobstant  qu'un  Statat 
Impérial  sdt  semblé  avoir  pour  but  de  légaliser  telle  sanction 
tardive,  et  tout  en  respectant  cette  législation  du  pouvoir 
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souverain,  qu'on  rcgairde  néanmoins  conune  ne  voulant  pas 
ce  qui  serait  absurde.  Quant  à  cette  loi  de  1829,  (je  l'appelle 
loi  parcequ'elle  a  été  regardée  comme  telle,  qu'elle  se  trouve 
dans  notre  Code  Provincial^  c'est-à-dire,  inprimêe  avec  nos 
statuts,  et  cela  par  autorité,  avec  la  proclamation  qui  avait 
pour  but  de  lui  donner  la  sanction  royale)  J'avoue  que  je 
suis  bien  aise  que  cette  question  délicate,  dans  l'état  actuel 
des  choses,  ne  se  trouve  pas  soulevée  ou  susceptible  d'une 
application  immédiate  au  sujet  en  discussion  ;  car  nous 
sommes  unanimes  à  juger  la  cause  sans  nous  prononcer  ^^  par 
un  obiter  didum^*  sur  cette  question  qui  ne  se  présente  pas  ; 
aussi,  je  me  dispenserai  d'exprimer  mon  opinion  individuelle^ 
Nous  ne  devrons  pourtant  pas  nous  contenter  de  dire,  sur  la 
demande,  que  les  Demandeurs  sont  propriétaires  ou  non,  et 
ont  droit  ou  non  de  revendication,  ou,  sur  la  défense,  que  les 
exceptions  plaidées  nous  paraissent  bien  ou  mal  fondées.  Il 
faudra,  après  une  audition  des  parties  aussi  prolongée  et  une 
discussion  aussi  compliquée,  passer  en  revue  quelques-uns 
des  principaux  raisonnements  employés  de  part  et  d'autre. 
Et  pour  procéder  méthodiquement  je  partirai  d'un  principe 
bien  connu  ^'  que  dans  la  revendication  c'est  au  Demandeur 
^^  à  établir  son  titre,  sans  qu'on  doive  s'occuper  du  titre  de 
'*  possession  du  Défendeur,  qui  n'a  besoin  d'aucun  titre  si  le 
'^  Demandeur  n'établit  sa  propriété,  sauf  à  faire  droit  sur  les 
^^  défenses  si  le  Demandeur  à  établi  un  titre,  mais  sujet  à 
"  être  combattu." 

Je  prends  donc  la  déclaration  qui  ne  contient  pas  moins  de 
douze  chefs,  ou  causes,  ou  allégués  de  titres  à  la  demande. 
L'on  nous  a  dit  que  six  de  ces  titres  invoqués,  l'étaient  d'après 
le  droit  anglais  et  autant  d'après  le  droit  français.  C'était 
une  distinction  bonne  en  plaidant,  mais  pour  nous,  juges,. 
eUe  est  à  peu  près  fausse  ou  du  moins  inutile.  Le  Demandeur 
doit  dire  que  tous  ses  titres,  ou  le  meilleur  (s'il  n'en  a 
qu'un  de  bon)  sont  d'après  la  loi  du  pays,  le  seul  droit  que 
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notui  cûimaissions.  Quand  on  parle  du  droit  anglais,  Pon 
veut  sans  doute  dire  ce  qui  se  trouve  faire  partie  de  notxe 
droit,  et  cela  se  comprend.  Cette  distinction  a  de  suite  donné 
lieu  à  la  question  si  importante  et  si  débattue,  savoir,  si  le 
titre  aux  terres  en  ce  pays  tenues  en  franc  et  commun  soccage 
se  ji;^. d'après  le  droit  anglais  ou  non  ;  et  si  le  droit  anglais 
relatif  aux  terres  tenues  à  ce  titie  est  en  force  ici,  s'il  y  a  été 
introduit,  quant  et  comment  ? 

.  De  suite  j'exprime  mon  opinion  qu'il  n'a  pas  été  introduit 
par  la  cession  du  pays  à  la  Grande-Bretagne  ;  qu'il  fallait 
une  manifestation  authentique  et  formelle  du  nouveau  souve- 
rain, un  acte  de  législation  à  cet  eifet,  et  qu'il  n'y  arien  eu 
de  tel  jusqu'à  la  passation  du  Statut  de  la  14e  Geo.  III.  Je 
ne  m'expliquerai  pas  plus  au  long.  Puis  lisant  ce  Statut 
Impérial,  je  n'y  trouve  rien  de  dédaratoire  qui  puisse  avoir 
un  efiet  rétroactif,  tout  au  contraire.  Mais  cet  acte  recon- 
naissant qu'il  y  a  telle  chose  au  pays  qu'une  tenure  in 
Jree  and  common  socca^ty  a-t-il  par  là  legislate  ou  recon- 
nu un  droit  particulier  pour  cette  espèce  de  tenure  ;  ou 
en  disant  que  le  droit  du  pays  ne  s'y  appliquerait  pas, 
a-t-il  voulu  seulement  empêcher  l'effet  d'un  principe  fon- 
damental quant  à  la  tenure  des  terres  en  Canada,  je  veux 
dire  l'effet  de  la  maxime,  "  nulle  terre  sans  seigneur  ?"  Ceci 
devient  une  question  assez  délicate.  D'abord  le  Statut  de 
1774  déclare  que  depuis  la  cession  du  pays  U  n^a  été 
fait  aucun  règlement  pour  V administration  du  gouverne- 
ment civil.  C'est  le  préambule.  Puis  vient  la  8e  clause  qui 
dit,  que  tousles  sujets  Canadiens  de  Sa  Majesté  ^^  shall  hold 
"  and  enjoy  their  proper^  and  possessions,  together  with  all 
^'  customs  and  usages  relative  thereto,  and  all  other  their  civil 
^^  rights,  in  as  large,  ample  and  beneÏÏcisd  manner  as  if  the 
'^  said  Proclamation  (of  1763),  commission,  ordinances,  &C., 
'^  had  not  been  made  ^  and  that  in  all  matters  of  controversy 
^^  relative  to  property  and  civil  rights,  resort  shall  be  had  to 
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'^  the  laws  of  Canada,  &c.,  and  all  actions  determined  agree- 
•*  ably  to  the  said  laws  and  customs. '*  Peut-il  y  avoir  rien 
de  plus  exprès  que  ce  langage  de  la  loi?  Mais  suit  la  de 
clause  qui  fait  la  difficulté,  et  à  eeux  qui  prétendent  que  le 
droit  anglais  a  été  introduit  ou  conservé  pour  les  terres  tenues 
en  franc  et  commun  soccage,  Pon  peut  dire  qu'on  introduit 
pas  un  système  de  lois  étrangères  par  un  mot,  et  comme  Pa 
dit,  à  l'égard  de  Poffice  du  Shérif,  Sir  W.  Grant,  dans  une 
cause  célèbre,  ^^  par  cela  que  dans  une  loi  Pon  a  parlé  d'un 
^^  shérif,  (mot  anglais,  office  connu  en  Angleterre)  il  ne  s'en 
^^  suit  pas  que  cet  office  et  les  obligations  de  l'officier  soient 
*^  les  mêmes  en  Canada  qu'en  Angleterre."  De  même,  peut- 
on  dire,  ce  semble  avec  beaucoup  de  raison  :  '^  parcequ'une 
^<  tenure  est  établie  en  Canada  semblable  à  une  qui  prévaut 
**  en  Angleterre,  il  ne  doit  pas  s'ensuivre  que  dans  la  succes- 
^^  sion  et  le  régime  de  ces  terres,  dans  tous  les  contrats  et 
^<  transactions,  et  dans  l'administration  de  la  justice,  rela* 
^<  tivement  à  ces  terres,  il  faudra  avoir  recours  à  un  droit 
<<  autre  que  celui  du  pays,  avec  tous  les  désavantages  qui 
"  peuvent  en  résulter."  Quoique  les  lettres  patentes  ou 
concessions  royales  de  ces  terres  fassent  liiention  de  ce 
nouveau  système,  le  statut  n'en  dit  rien,  la  9e  clause  est 
muette  à  cet  égard,  et  conçue  dans  des  termes  négatifs.  Le 
statut  devant  être  interprété  dans  le  sens  le  plus  naturel,  on 
ne  doit  donner  à  la  clause  9e  qu'un  effet  limité,  quoique  les 
termes  soient  généraux,  et  cela  quant  à  la  tenure  qui  ne  doit 
pas  être  affectée  par  cette  loi  déclaratoire,  mais  demeurer 
tenure  Ubre,  ce  qui  n'a  rien  de  contraire  au  droit  du  pays, 
sans  qu'on  puisse  imaginer  que  l'intention  était  de  recon- 
naître l'existence  d^i  droit  anglais  dans  toute  son  application 
atix  bic^s-ionds  îion's  U'.  tenure  en  franc  et  commun  soccage, 
ce  qu3,  comme  on  la  locoi^nu  i^îus  tard,  eût  créé  la  plus 
grande  confusion.  Aussi  n'a-t-on  t^tsi  aU:3  dans  ce  sens  là  ; 
des  partagés  de  successions  et  des  allduaiions  nombreuses 
ont  eu  lieu  d'après  le  droit  du  pays,  je  n'ose  PappeUr  mdU 
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leur  y  mais  je  dirai  qu'il  est  assurément  p2«$  avanUigeux  ;  et 
en  effet  la  loi  de  1829,  ce  projet  de  loi  sanctionné  après 
qu'il  avait  cessé  d'exister,  fait  assez  voir  que  l'introduction 
d'un  nouveau  droit  au  moins  pour  le  passé  eût  ^té  préjudi- 
ciable» Je  suis  du  nombre  des  juges  qui  ne  considèrent  pas 
le  statut  de  1774  comme  introduisant  aucune  partie  du  droit 
anglais,  et  je  suis  d'avis  que  la  reconnaissance  d'une  tenure 
libre,  non  sujette  à  la  maxime  ^^  nulle  terre  sans  seigneur," 
mais  régie  par  le  droit  du  pays,  est  tout  ce  que  la  loi  voulait, 
et  que  toute  antre  interprétation  était  iiiadmissible  ;  car  il 
faudrait  dire  que  tout  le  droit  anglais  avait  été  introduit 
avant  1774,  (chose  absolument  contredite  par  le  statut  même) 
et  que  la  9e  clause  avait  l'effet  de  le  conserver  pour  la  régie 
des  terres  en  question  dans  toutes  ses  parties^  prétention  que 
personne  n'a  émise  et  que  le  Statut  de  la  6e  Geo.  IV,  qu'on 
a  appelé  loi  déclamtoire,  contredit  formellement,  puisqu'il  ne 
parle  du  droit  anglais  que  comme  réglant  les  aliénations,  les 
successions  et  le  douaire,  excluant  ainsi  l'idée  d'an  droit 
universel.  Or  le  Statut  de  1774  ne  dit  rien  de  cela  ;  cette  9e 
clause  n'est  donc  susceptible  d'autre  inteiprétation  que  de 
celle  que  je  lui  ai  donnée  et  qui  n'exclut  pas  la  régie  des 
terres  de  franc  et  commun  soccage  par  le  droit  commun  du 
pays,  c'est-à-dire  le  droit  tel  qu'il  existait  lors  de  la  cession 
du  pays  ,  ^^  7%e  Law  of  Canada^^  expression  forte  du  Statut 
Impérial.  Si  l'on  prétend  que  ces  lois,  ces  coutumes  et  ces 
usages  du  Canada,  dont  parle  le  statut,  ne  doivent  s'appliquer 
aucunement  aux  terres  tenues  et  concédées  en  franc  et  com- 
mun soccage,  ils  ne  pourront  pas  davantage  servir  de  règle 
de  décision  dans  les  litiges  judiciaires  à  l'égard  de  ces  biens, 
soit  à  raison  de  leur  tenure,  soit  à  raison  de  quelque  privilège 
qui  s'y  rattache,  et  ces  litiges  seront  soustraits  à  l'action  des 
lois  du  pays,  et  par  rapport  à  icelles  la  8e  clause  de  l'acte  de 
1774,  serait  une  lettre  morte.  Ce  serait  une  prétention  bien 
hardie  et  une  inteiprétation  de  la  9e  clause  lien  illtmitée  que 
celles-là.    Et  pourtant  si  l'on  prenait  à  la  lettre  ces  mots 
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«  nothing  in  this  Act  contain^,  Jjrc.^^^  voUa  où  0  faudrait  en 
venir.  Si  la  9e  clause  a  eu  l'effet  de  reconnaître  un  droit 
particulier  de  succession  (avec  la  primogeniture  et  le  reste) 
elle  irait  beaucoup  plus  loin  :  car  elle  invaliderait  Pacte  en 
entier  à  l'égard  des  terres  en  question  en  cette  cause.  En  la 
limitant  à  la  8e  clause,  ce  qui  serait  plus  plausible,  elle  irait 
encore  plus  loin  comme  je  l'ai  déjà  observé,  et  cela  sans  qu'il 
y  ait  un  mot  dans  le  Statut  qui  reconnaisse  le  droit  anglais 
comme  en  force  au  pays,  ni  en  tout  ni  en  partie,  ni  dans  les 
Townships,  ni  ailleurs,  car  le  Statut  est  tout-à-fait  dans  l'autre 
sens. 

L'on  n'introduit  pas  un  système  de  lois  exceptionnel  par 
des  termes  négatifs,  en  disant  que  les  lois  du  pays  ne  s'ap- 
pliqueront pas  aux  matières  en  question,  sans  dire  par  quelles 
lois  elles  seront  régies  et  en  quoi  ?  Car  dire  que  rien  absolu- 
ment du  droit  du  pays  n'y  aurait  d'application  est  une 
proposition  trop  étrange,  ce  me  semble,  pour  qu'elle  puisse 
être  adoptée.  Je  tiens  donc  qu'en  interprétant  cette  9e  clause, 
il  faut  le  faire  magis  ut  vcdeat  S/^c.  et  qu'en  en  restreignant  le 
sens  à  la  tenure  de  manière  à  l'exclure  de  la  loi  des  Fiefs, 
loi  fondamentale  de  tenure  au  pays,  on  remplit  le  but  qu'a- 
vait la  législature. 

Mais,  dit-on,  il  y  a  les  Lettres  Patentes  qu'on  doit  considérer, 
et  elles  sont  formelles  et  réfèrent  au  droit  anglais.  D'abord, 
j'observe  qu'il  n'est  pas  d'usage  d'interpréter  une  loi  par  des 
titres,  mais  bien  les  titres  par  la  loi  ;  et  que,  quoique  le  dona- 
teur puisse  établir  des  règles  pour  la  régie  du  bien  donné,  ce 
ne  peut-être  qu'en  autant  qu'il  y  a  intérêt,  et  c'est  là  tout. 
Mais  viendra  la  question  de  savoir  si  le  souverain  en  donnant 
tm  bien  sous  une  tenure  comme  dans  sa  métropole,  a  voulu, 
s'il  le  pouvait,  que  les  lois  du  pays  n'eussent  aucun  effet  à 
l'égard  de  c^s  terres,  et  qu'elles  fussent  régies  par  un  droit 
exceptionnel  ?  Cela  ne  me  parait  pas  exprimé,  et  il  en  faudrait 
une  stipulation  expresse,  et  pour  que  la  volonté  du  souverain 
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fut  connue  quant  à  la  régie  du  bien  donné  ,  il  faudrait  qu?il 
l'eût  exprimée.    Il  n'en  a  rien  dit. 

Mais  Pacte  de  la  6e  Geo.  IV,  (Canada  Trade  Act)  8*cx- 
prime-t-il  d'une  manière  précise  ?  Oui,  mais  seulement  quant 
à  trois  objets,  et  pour  l'avenir  ;  c'est  ainsi  que  je  h  Us. 
D'abord,  il  ne  pouvait  être  déclaratoire  qu'en  reconnaissant 
l'existence  d'un  droit  pris  de  l'Angleterre,  et  contraire  au 
nôtre  en  tout  ce  qui  affecte  ces  terres.  Ce  n'est  point  du  tout 
cela.  Il  ne  reconnaît  que  le  droit  des  successions,  des 
douaires  et  des  aliénations,  quant  au  reste  il  ne  dit  rien. 
Qu'était-il  besoin  de  spécifier  ces  trois  choses,  si,  dès  avant, 
le  droit  anglais  avait-été  introduit  et  subsistait  ;  ce  qui  n'est 
aucunement  reconnu  par  cela  même  qu'on  en  limite  l'effet 
par  rapport  aux  terres  en  question.  C'est  nécessairement 
une  lègi&l^Aon  prospective  sans  effet  rétroactif,  et  cela  pour 
régler  la  tenure,  sauf  les  changements  qu'on  avait  en 
contemplation.  Cet  acte  est  encore  en  force  si  le  Statut 
Provincial  de  1829  ne  l'est  pas.  Cependant  les  droits  des 
parties  en  cette  cause  n'en  peuvent  être  affectés,  et  les  biens 
ont  dû  passer,  ab  hœrede^  dans  lafamillaRobertson  comme  si 
le  Statut  Impérial  n'eût  pas  été  passé,  c^est-à-dixe  d'après  le 
droit  du  Canada  tel  qu'il  était.  Qui  empêche  qu'une  teiie 
libre  par  sa  tenure  se  transmette  par  succession  conon^  les 
autres  biens  au  pays  ? 

*  J'entends  dire  qu'en  Angleterre  la  tenure  a  des  règles 
toutes  spéciales,  qu'elle  comporte  des  obligatkms,  et  qu'elle 
a  même  des  privilèges  ;  mais  pourquoi  en  Canada  ne  aérait- 
elle  pas  régie  par  le  droit  o<Hnmun  ?  Il  faudrait  au  moins  en 
donner  la  raison.  En  Canada  nous  avons  le  testament 
suivant  les  formes  anglaises,  s'en  suit-il  que  nous  avons  la 
loi  des  legs.  Lex  testamentarià  9  Je  sais  qu'on  l'a  prétendu^ 
mais  cette  prétention,  comme  tant  d'autres,  Ungamn  pomir 
iiOroduire  partieUemmt  H  à  chaque  occmm  le  étaU  amglms^ 
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n'a  pas  piévalu.  Il  en  a  été  de  même  des  règles  de  la  preuve 
dans  les  affaires  de  commerce,  dont  on  a  voulu  déduire  bien 
plus  que  rOrdonnance  de  1785  ne  comporte. 

C!omme  j'ai  compris  que  c'est  sur  le  Statut  Impérial  de  la 
6e  (Seo.  IV,  que  les  Demandeurs  fondent  leur  prétention  dans 
le  premier  chef  de  leur  demande,  où  l'on  dit  qu'ils  invoquent 
le  droit  anglais,  f  y  passe  de  suite;  mais  auparavant  il  faut  dire 
un  mot  du  Statut  de  1790,  l'acte  constitutionnel,  mais  dans 
le  fait  cet  acte  n'ajoute  rien  à  celui  de  1774.  La  clause  4Se 
dit  que  les  terres  qui  seront  concédées  par  la  Couronne  en 
firanc  et  ccnnmun  soccage  dans  le  Bas-Canada,  le  seront 
ainsi  sujettes  à  telles  altérations,  eu  égard  à  la  nature  et  aux 
conséquences  de  telle  tenure,  qui  pourront  être  établies  par 
un  Statut  Provincial.  C'est  subséquemment  à  cette  époque 
qu'ont  été  concédées  les  terres  revendiquées  en  cette  cause, 
(en  1799).  C'est  une  manière  générale  et  bien  peu  satiâfai- 
sante  de  parler  des  conséquences  de  cette  tenure  étrangère 
au  pays,  et  je  le  répète  encore,  ce  n'est  pas  ainsi,  ce  me 
semble,  que  l'on  introduit  un  droit  exceptionnel.  Aussi  n'y 
a-t-on  guères  fait  attention,  et  les  terres  ont  continué  à  se 
vendre  par  actes  devant  notaires,  les  partages  en  succession 
ont  eu  lieu  d'après  le  droit  commun  du  pays,  et  les  douaires 
ont  été  réglés  de  même.  Les  tutelles,  les  administrations  de 
biens  et  autres  choses  ayant  rapport  à  ces  terres  ont  continué 
de  se  faire  comme  par  le  passé.  C'est  ce  qui  est  reconnu  par 
les  Statuts  même. 

La  clause  du  Statut  de  la  6e  Geo.  IV  :  ^^  That  all  lands 
^*  granted  in  free  and  conmion  soccage  may  and  shall  be  held, 
^'  granted,  exchanged,  sold,  alienated,  transferred,  &c."  est 
done  suivant  moi  entièrement  prospective,  et  je  n'y  vois  rien 
de  rétroactif,  car  l'on  y  eût  certainement  pourvu  aux  droits 
acquis. 

L'on  nous  a  référé  au  Statut  de  la  3e  Geo.  IV,  mais  je  n'y 

vois  qu'une  idée,  celle  de  changer  la  tenure  des  terres  du 
23 
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pays  en  celle  de/ree  and  common  soccage^  comme  en  ÂBglè- 
tene. 

L'on  a  aussi  prétendu  que  Pacte  provincial  de  1829  recoo- 
nait  comme  loi  déclaratoire  le  Statut  Impérial  de  la  6e  Geo. 
IV  ;  J'y  vois  tout  le  contraire,  car  ce  Statut  Provincial  parle 
des  eifets  injurieux  qui  résulteraient  d'un  effet  rétroactif,  s'il 
était  donné  au  Statut  Impérial,  et  surtout  quant  à  l'article 
des  successions,  il  ordonne  expressément  ^^  que  la  loi  da 
'^  Canada  (c'est-à-dire  les  anciennes  lois  du  pays)  sera  la 
^'  règle  des  successions  quant  aux  terres  ci-devant  concédées 
^^  in  free  and  common  aoccagCy  excepté  dans  le  cas  d'un 
«  partage  volontaire." 

Si  l'on  considère  le  Statut  de  1829  comme  enforce,  la 
succession,  quant  aux  terres  en  question,  se  trouve  devoir  être 
réglée  par  l'ancien  droit  du  pays,  car  il  n'y  a  eu  ni  partage 
ni  transaction  au  sujet  de  la  succession  de  Patrick  Robertson, 
non  plus  que  de  ses  successeurs. 

Je  n'ai  donc  aucune  difficulté  à  donner  comme  mon  opi- 
nion que  les  terres  en  Canada,  tenues  de  la  Couronne  en 
fianc  et  commun  soccage,  passaient  par  succession  suivant  le 
droit  du  pays,  lors  de  l'acte  Impérial  de  la  6e  Geo.  IV .  Ni 
les  Statuts  Impériaux  de  1774  et  de  1790,  passés  avant  l'éma- 
nation de  la  concession  royale  à  John  Robertson,  (1799)  ni  le 
Statut  Impérial  de  la  6e  Geo.  IV,  auquel  je  n'accorde  aucun 
effet  rétroactif,  ni  les  Lettres  Patentes  qui  en  jEixent  la  tenue, 
n'ont,  suivant  moi,  rien  changé  au  droit  commun  du  pays 
quant  à  la  succession,  d'autant  plus  qu'il  n'en  est  rien  dit 
dans  les  Lettres  Patentes,  et  qu'on  n'y  trouve  rien  qui  mani- 
feste même  l'intention  du  donataire  à  cet  égard.  Il  n'y  est 
question  que  de  la  tenure  seule,  tenure  libre,  n'emportant 
pas  avec  soi,  suivant  moi,  l'introduction  du  droit  commun 
des  successions  d'Angleterre,  (le  droit  anglais  qu'on  étend  an 
mode  d'aliénation  sans  aucun  prétexte  quelconque)  excepté 
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en  autant  qu'il  peut  avoir  été  intioduit  par  le  Statut  de  la  Ce 
Geo.  IV,  et  qui  n'est  pas  dans  mon  opinion  applicable  au  cas 
actuel,  pour  des  aliénations  et  successions  antérieures. 

L'on  comprendra  donc  facilement  qu'individuellement  je 
n'ai  pas  dû  trouver  de  difficulté  à  prononcer  d'après  notre 
droit  commun  sur  le  titre  des  Demandeurs.  Le  jugement 
est  formulé  de  manière  à  ne  pas  repousser  l'idée  qu'il  serait 
fondé  sur  un  droit  exceptionnel.  C'est  pourquoi  il  est  pro- 
noncé à  l'unanimité,  quoique  les  juges  ne  soient  pas  tous 
d'accord  sur  cette  question  controversée,  chaque  juge  pouvant 
avoir  son  opinion  particulière  sur.  ce  point. 

Je  juge  donc  la  cause  actuelle  comme  une  action  pétitoire, 
ou  en  revendication,  et  d'après  notre  droit,  j'ai  examiné  si  les 
Demandeurs  avaient  ou  non  établi  un  droit  de  propriété,  et 
j'ai  dû  considérer  de  suite  les  différents  titres  invoqués  par 
eux.  Us  semblent  en  invoquer  douze.  Ils  ne  devraient  en 
avoir  qu'un,  et  ce  sera  assez  s'ils  l'ont  établi. 

Le  premier  chef  de  demande,  et  le  titre  qu'on  y  énonce 
quant  à  la  partie  de  l'immeuble  vendu  par  John  Robertson  à 
Patrick  Robertson,  je  ne  les  reconnais  pas.  La  déclaration 
invoque  des  principes  que  je  ne  puis  reconnaître  comme 
applicables  ici  ;  c'est  sans  doute  le  droit  anglais  quoiqu'on  , 
ne  le  dise  pas.  {Te9tafUs  in  common.) 

Je  passe  au  second,  et  c'est  celui  qui  a  attiré  toute  mon 
attention  ,  dans  la  vue  de  rendre  justice  aux  Demandeurs,  si 
vraiment  ils  ont  établi  un  titre.  Ils  n'y  invoquent  pas  le 
droit  anglais,  quoiqu'en  plaidant  ils  aient,  par  leurs  avocats, 
donné  à  entendre  que  les  différentes  successions  dont  il  y  est 
question  étaient  réglées  par  ce  droit  ;  mais  me  trouvant  d'un 
avis  différent,  j'ai  dû  voir  s'il  y  avait  là  des  allégués  suffisants 
pour  y  trouver  aux  Demandeurs  un  titre  d'après  les  lois  du 
pays  telles  que  je  les  comprends.  Ainsi  lisant  la  déclaration, 
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j'y  vois  rêehêe  une  concession  royale  à  John  Robertscm,  de. 
terres  dont  celles  revendiquées  font  partie  ;  puis  une  vente 
par  John  Robertson  à  Patrick  Robertson  et  aux  enfants 
d'AIexander  Robertson^  en  paiement  d'une  dette  dont  moitié 
appartenait  aux  héritiers  d'AIexander  Robertson.     Il  n'est 
pas  difficile  d'en  conclure  que  cette  acquisition  était  pou 
moitié  aux  enfants  de  ce  dernier.  Voilà  le  titre  de  la  Deman- 
deresse Elisabeth  Bobertson,  et  de  Catherine  A.  Robertson, 
sa  sœur,  dont  elle  a  ensuite  hérité.    Quant  à  la  moitié 
acquise  par  Patrick  Robertson,  il  est  dit  qu'elle  a  passé  par 
succession  à  Neil,  son  frère,  et  pais  à  Elizabeth  Ann,  la  fille 
de  ce  dernier,  et  par  la  mort  de  celle-ci  à  la  Demanderesse. 
Peut-être  qu'en  cela  il  y  a  erreur,  et  que  par  la  mort  de 
Patrick,  eUe  a  passé  et  à  son  frère  et  à  ses  nièces.    Mais  ce 
n'est  pas  outrepasser  le  droit  du  juge  que  de  considérer  que 
le  titre  de  la  Demanderesse  est  établi  par  les  faits  allégués, 
quoique  les  Demandeurs  ou  leurs  avocats  aient  suivi  une 
différente  ligne  de  succession,  car  le  Défendeur  n'a  aucnn 
intérêt  dans  la  chose.     Si  l'action  était  une  pétition  d'héré- 
dité contre  un  Défendeur  qui  aurait  des  prétentions  à  cette 
hérédité,  il  y  aurait  sans  doute  quelque  difficulté,  mais  il 
n'importe  au  Défendeur  que  la  Demanderesse  tienne  de  ses 
oncles  ou  de  sa  cousine,  s'il  suffit,  pour  ne  pas  refuser  justice 
à  un  Demandeur,  de  reconnaître  un  titre  bien  prouvé  parles 
faits  allégués.    J'ai  donc  examiné  d'abord  l'acte  de  vente 
par  John  Robertson,  le  concessionnaire  de  la  couronne,  que 
j'ai  dû,  d'après  mes  idées  de  la  loi,  trouver  en  bonàe  fomie. 
Le  fait  est  que  c'est  le  titre  invoqué  par  les  deux  parties. 
L'objection  qu'on  a  fait  à  ce  titre  des  Demandeurs  est  le 
défaut  de  tradition,  je  la  rejette  entièrement,  d'abord,  paice- 
que  ce   n'est   ni  lé  Défendeur  ni  son  auteur  qui  puisse 
invoquer  un  pareil  moyen.  L'on  se  rappelle  la  décision  dans  la 
cause  de  Stuart  et  Ives  (en  cette  Cour  en  mars  1851,)  (1)  quant 
à  la  nécessité  de  la  tradition  en  pareil  cas  ;  je  considère  cette 
décision  (dans  laquelle  j'ai  concouru)  comme  établissant  en 
(1)  1  LoweiwCanadii  Rep.  193. 
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principe,  {>artictdièrement  à  Pégard  des  terres  inctdtes,  que 
la  tradition  réelle  est  souvent  impossible.  Je  dois  dire, 
en  même  temps,  que  je  ne  fais  aucnn  cas  de  la  tradition 
ft]rmboliqne  qu'on  a  invoquée.  La  clause  de  saisine  et  la 
remise  des  titres  n'est  rien  par  rapport  à  des  tiers,  et  ce  que 
VoBL  trouve  à  ce  sujet  dans  les  livres  n^a  d'application  qu'au 
vendeur  qui  se  dessaisit  ;  mais  si  ce  vendeur  vend  à  un  autre 
qui  prenne  possession  avant  le  premier  acquéreur,  la  1<A 
Qiioties  aura  son  effet,  et  cette  dessaisine  ou  contrat  et  la 
remise  des  titres  ne  pourra  préjudicier,  suivant  moi,  à  ce 
second  acquéreur  de  bonne  foi  du  même  vendeur.  Mais  ici 
le  Défendeur  en  invoquant  le  défaut  de  tradition,  qui,  dit-il, 
a  empêché  la  vente  de  transmettre  la  propriété,n'a  pu  le  feire 
que  conune  étant  aux  droits  de  Madame  veuve  Robertson  et 
de  ses  enfants,  ses  vendeurs,  et  c'est  ici  qu'avec  le  titre  en 
mains,  la  clause  et  la  remise  des  titres,  les  Demandeurs  sont 
en  force  pour  résister  à  la  prétention  de  cette  veuve  et  de  ces 
enfants,  successeurs  du  vendeur  John  Robertson,  car  par  rap- 
port à  lui,  il  n'était  pas  besoin  de  tradition  réelle.  Qui  a  jamais 
entendu  dire  que  dans  une  action  en  revendication  par  un 
acheteur  contre  un  vendeur,  celui-ci  pouvait  dire  en  défense  : 
^^  Je  vous  ai  vendu,  mais  je  ne  vous  ai  pas  livré  possession, 
**  et  je  conclus  au  débouté  de  l'action^  parceque  vous  n'êtes 
^  pas  devenu  propriétaire  et  que  moi  je  suis  demeuré  et  suis 
*^  encore  Dominusrei.^^  Eh  bien  !  ce  serait  là  la  prétention  de 
la  veuve  Robertson  et  de  ses  filles,  qui  est  aussi  insoutenable 
en  droit  qu'elle  serait  de  mauvaise  foi,  surtout  de  la  part  de 
la  veuve  qui  eUe-même  a  vendu  comme  mandataire  de  son 
mari  pour  un  prix  qui  a  été  payé,  c'est-à-dire,  moyennant 
l'extinction  d'une  dette  reconnue.  Mois  il  y  a  plus,  c'^st 
qu'il  est  prouvé  que  les  acquéreurs  ont  pris  possession  par 
l'acte  d'un  curateur  à  la  succession  vacante  de  l'un  des 
acquéreurs,  ce  qui  suffit  ;  car  le  curateur  représente  les  héri* 
tiers,  il  n'est  pas  vrai  de  dire  qu'il  représente  les  créanciers 
quoiqu'il  leur  soit  comptable,  tant  que  l'héritier  n'a  pas 
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fenoncé.  Il  y  a  des  autorités  formelles  à  ce  sujet  (1)  Bien 
loin  donc  que  la  possession  du  Curateur  soit  une  interruptioa 
de  celle  de  Phéritier,  c'est  la  possession  même  des  héritieis 
qui  n'ont  pas  renoncé  et  qui  acceptent  plus  tard. 

Sous  ces  différents  points  de  vue,  je  considère  que  l'achat 
par  Patrick  Robertson  et  les  enfants  d'Alexander  Robertson,  a 
été  suivi  de  tradition,  autant  qu'il  était  nécessaire  pour  le 
faire  valider,  surtout  lorsque,  l'on  oppose  pas  possession 
contraire,  ou  l'intérêt  de  qui  que  ce  soit  à  Invoquer  le  déiant 
de  tradition,  c'est  le  sens  du  jugement  dans  la  capse  de 
Stuart  et  Ives. 

*  La  Cour  trouve  suffisante  la  preuve  de  la  transmission  à  la 
Demanderesse  de  la  moitié  du  bien  qu'avait  Patrick  Robeit- 
son  et  de  celle  de  Catherine  Ann  Robertson.  Il  y  a  eu  des 
objections  à  cette  preuve,  mais  elles  n'étaient  pas  de  natore 
à  arrêter  l'attention  d'un  tribunal  comme  les  nôtres  en  Canada, 
où  la  justice  doit  prévaloir  sur  les  subtilités  qui  ont  un  carac- 
tère de  chicane.  C'est  dans  le  second  chef  de  demande  que 
se  trouvent  les  allégués  d'un  titre  par  succession  en  faveur  de 
la  Demanderesse,  quant  à  ce  qui  avait  appartenu  à  Patrick 
Robertson.  Il  y  a  bien  le  troisième  chef  qui  veut  que  la  vente 
ait  été  d'un  tiers  seulement  à  Patrick  Robertson  ;  c'est  une 
erreur,  suivant  moi  ;  et  cette  prétention,  quand  elle  serait 
fondée,  ne  changerait  pas  l'état  de  la  question,  le  titre  de 
propriété  de  la  Demanderesse  serait  également  établi. 

Quant  aux  4e,  5e  et  6e  chefs,  je  ne  les  reconnais  nullement 
comme  donnant  titre  valable,  et  je  les  rejette  totalement 

Viennent  ensuite  les  7e  et  8e  chefs,  tous  deux  invoquant 
titre  par  prescription,  acquise  avec  titre  suivie  d'une  posses* 
fiion  paisible  et  publique  de  dix,  et  de  vingt  années  ;  l'un  des 

(1)  Pothier,  ObligatioDS,  No.  12  :— Denixart  vbo.  CnnlcuTi  p.  588  :— 4  Tosl« 
lier,  No*  401  :-*Ilc^]t.  de  Jnris.  vbo.  Cumteur,  p.  197. 
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meillenis  titres  que  l'on  ptiisse  invoquer  ;  mais  singnlièiement 
l'on  n'y  dit  pas  en  quoi  consiste  ce  titre,  et  c'est  une  omission 
qui  semit  probablement  fatale  dans  une  action  pêtitoire  où  il 
n'y  aurait  d'autre  allégué  de  titre  que  l'assertion  qu'on  en  a 
un.  Aussi  je  ne  pourrais  me  résoudre  à  donner  jugement  aux 
Demandeurs  dans  une  demande  ainsi  motivée,  quand  même 
les  Demandeurs  produiraient  des  actes  ou  autres  titres  transla- 
tiis  de  propriété  qu'ils  n'auraient  pas  invoqués.  Je  fais  ces 
observations  pour  faire  connaître  que  ce  n'est  pas  sur  le  -Te  ni 
sor  le  8e  chef  de  demande  que  je  reconnais  le  titre  des  Deman- 
deurs comme  établi,  et  que!je  suis  d'avis  que  le  titré  est  la  base 
d'une  telle  demande,  et  non  la  possession  de  10  ans,  qui  n'est 
qu'une  confirmation  du  titre  pour  exclure  toute  contestation,  et 
qui  sert  au  détenteur  de  fin  de  non  recevoir,  car  tel  est  suivant 
moi  l'esprit  de  la  Coutume  et  de  l'Article  113,  que  tout  le. 
monde  connaît.  J'admets  cependant  que  sur  un  titre  suivi  de 
possession  de  dix  ans,  d'après  cet  article,  l'on  peut  intenter 
action  en  revendication  après  dépossession  de  plus  d'an  et 
jour.  Les  observations  qui  précèdent  s'appliquent  également 
aux{9e  et  10e  chefs,  fondés  sur  une  prescription  avec  possession 
de  vingt  ans,  avec  titre  sans  spécifier  quel  titre.  Je  m'e^^lique 
à  ce  sujet,  parceque  je  ne  suis  pas  d'avis  qu'il  en  soit  de 
même  sur  un  titre  acquis  par  simple  possession  trentenaire, 
d'après  le  118  Art.  de  la  Coutume.  Cette  prescription  a  un 
tout  autre  caractère  ;  elle  ne  donne  pas  titre  au  possesseur  de 
mauvaise  foi  sans  titre  ;  elle  le  maintient  dans  sa  possession, 
et  cela,  sur  un  principe  de  bon  ordre  social,  fondé  sur 
l'abandon  que  le  véritable  propriétaire  est  censé  avoir  fait  de 
sa  propriété.  Je  tiens  donc  que  les  lie  et  12e  chefs  de 
demande  n'exposent  aucun  titre  pour  revendiquer,  après  avoir 
perdu  la  possession  par  plus  d'un  an  et  jour,  autrement  il 
faudrait  accorder  cette  revendication  après  vingt-neuf  années  ; 
ce  qui  fait  mieux  comprendre  pourquoi  celui  qui  a  possédé 
trente  ans,  sans  titre,  n'a  pas  l'action  pêtitoire,  quoiqu'il  ait 
titre  pour  se  faire  maintenir  ,en  possession  quand  on  veut 
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l'évincer  on  le  tionbler.  Je  sais  qne  f  on  m'opposera  qne  la 
prescription  est  un  moyen  d'acquérir,  cela  est  vrai  ;  aiuflô^ 
pour  la  défense,  le  possesseur  trentenaire  a  un  titie  et  une 
exception  valable.  Mais  s'il  perd  sa  possesi(»i,  par  un 
abandon  de  plus  d'une  année,  il  est  censé  avoir  de  son  plein 
gré  abandonné  son  titre  avec  sa  possession.  Voilà  mon 
opinion  sur  la  simple  lecture  de  ces  chefs  de  la  demande. 
Je  n'émets  ici  qu'une  opinion,  et  comme  elle  peut  paraître 
nouvelle,  je  serai  prêt  à  la  réviser  quand  elle  s'élèvera  et 
qu'il  faudm  juger  la  question. 

Mais  il  y  a  une  antre  objection  aussi  forte  au  mérke  ;  si 
les  Demandeurs  n'avaient  aucun  titre  de  propriété,  ils  n'ont 
pas  fSetit  preuve  de  cette  possession  publique  et  ouverte  ïeqpjÔBe 
par  l'article  118  de  la  Coutume.  Pour  acquérir  ainsi  le  bien 
d'autrui,  il  faut  une  possession  ouverte,  puUique  et  connue, 
qui  fasse  présumer  im  abandon  par  le  propriétaire  ;  une 
possession  feinte,  symbolique  ou  autre,  de  terres  incultes 
et  inhabitées,  est  loin  de  remplir  l'intention  de  la  loi  telle 
que  je  l'entends.  Ainsi  donc,  suivant  moi,  les  Demandeurs 
auraient  failli  dans  leur  pie.uve  de  possession  valant  titre, 
deuxième  motif  pour  rejeter  la  prétention  d'un  titre  par 
prescription  trentenaire. 

Maintenant  c'est  au  Défendeur  à  combattre  le  titre  des 
Demandeurs,  et  il  le  fait  par  nombres  d'exceptions.  Mais  j'ai 
déjà  exprimé  mon  opinion  sur  plusieurs,  nommément  sur 
celles  qui  sont  applicables  aux  titres  invoqués  par  les  Deman- 
deurs ;ce  qui  reste  a  rapport  à  la  validité  du  titre  du  Défendeur 
lui-même,  savoir,  s'il^doit  prévaloir  ;  puis  la  question  d'enre- 
gistrement qui  demande  considération,  et  enfin  celle  des 
impenses,  comme  question  subsidiaire. 

Le  défendeur  prétend  que  le  défaut  d'enregistrement  par 
les  Demandeurs  de  leur  titre  (par  quoi,  je  suppose,  l'on 
entend  la  vente  par  John  Robertson  en  1804,  qui  en  est  la 
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base)  fait,  que  racqnisition  par  le  Défendeur,  au  moyen 
d'un  titre  dnement  et  préalablement  enregistré,  doit  piévaloir 
et  le  maintenir  contre  l'action  actuelle  en  éviction. 

Et  d'abord  je  dois  dire  sur  cette  question,  que  je  crois 
devoir  la  juger,  d'après  la  doctrine  suivie  en  ce  pays,  d'aprèa 
Peqprit  de  nos  lois  et  non  d'après  la  doctrine  admise  en 
Angleterre,  et  c'est  ici  que  l'on  doit  encore  observer,  que 
quand  même  la  tenure  de  fnmc  et  commun  saccage  serait 
réglée  par  le  droit  anglais,  je  veux  dire  depuis  1826,  l'acte 
de  la  6e  Geo.  IV  n'a  introduit,  qu'une  partie  du  droit  an- 
glais, nmnmément  quant  au  mode  d'aliénation,  aux  succès- 
sions  et  au  douaire,  et  c'est  un  des  raisonnements  que  j'ai 
trouvé  bien  fcmdés  pour  exclure  toute  idée  de  l'existence  du 
droit  anglais,  comme  droit  commun,  quant  à  ces  terres  :  ce 
statut  ne  l'ayant  introduit  ou  reconnu  qu'en  partie,  en  le 
limitant  à  ces  trois  objets  qu'il  avait  en  vue.  Singulière 
manière  de  déclarer  l'existence  d'un  droit  qui,  s'il  existait, 
devrait  exister  en  entier,  de  manière  à  régler  les  actions  et 
ton»  les  litiges  qui  pourraient  s'élever  à  l'égard  de  ces  terres. 

Tout  ce  qui  a  été  cité  du  droit  anglais  ne  sera  donc  reçu 
que  conune  raisonnement  et  non  comme  autorité,  et  il  faudra 
s'en  tenir  à  notre  droit.  Est-il  vrai,  comme  on  l'a  prétendu, 
que  la  plus  insigne  mauvaise  foi  dans  im  acquéreur  qui 
enregistre,  dans  le  cas  où  il  a  acheté  d'un  individu  qu'il  sait 
n'être  pas  propriétaire,  quand  il  connaît  lui  le  propriétaire 
qu'il  veut  évincer,  ne  peut  être  opposé,  et  qu'on  n'en  peut  pas 
fiEÛxe  une  question  ? 

En  parlant  de  cet  acquéreur  de  mauvaise  foi,  peut-être 
ai-je  parlé  du  Défendeur,  car  on  lui  fait  cette  imputation, 
non  sans  quelque  raison. 

Je  n'ai  rien  trouvé  de  satisfaisant  dans  les  auteurs  cités 
pour  établir  cette  proposition — que  la  mauvaise  foi  ou  la 
connaissance  du  titre  du  propriétaire  ne  nuit  pas.    Je  suis 
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fort  tenté  de  recoimattr^  les  citations  anglaises  comme  devant 
avoir  un  grand  poids  et  un  grand  elSet  sur  mon  esprit  ;  mais 
il  n'est  pas  nécessaire  d'y  avoir  recours  comme  doctrine,  il 
y  a  des  principes  de  raison  et  de  justice  qui  sont  de  tous  les 
pays,  et  en  fait  d'enregistrement  il  est  un  principe,  c'est  que 
le  but  est  de  confirmer  et  de  maintenir  l'acquéreur  de 
bonne  foi,  autrement  la  loi  serait  immorale.  L'on  a  beau 
dire  que  la  loi  a  un  intérêt  public,  à  la  bonne  heure,  c'est  du 
bon  ordre  et  de  la  paix  sociale,  mais  cela  ne  va  pas  jusqu'à 
protéger  l'usurpateur.  Il  n'y  a  de  ce  genre  que  la  loi  de 
prescription  contraire,  qu'on  a  nommée  la  loi  du  voleur, 
mais  le  principe  en  est  différent.  Là  c'est  un  abandon  pen* 
dant  trente  ans  qui  fait  présumer  que  le  propriétaire  n'y  a 
plus  de  prétention,  ou  a  voulu  en  faire  don  au  possesseur. 
Ici  il  ne  s'agirait  que  d'un  jour  d'oubli  pour  faire  perdre  au 
propriétaire  son  bien.  L'on  a  fait  comparaison  du  nouvel 
acquéreur  au  nouveau  créancier  qui  enregistre,  et  cela  an 
préjudice  du  plus  ancien  ;  mais  la  comparaison  n'est  pas 
juste,  car  ce  nouveau  créancier  ne  fait  qu'assurer  sa  dette  et 
ce  n'est  pas  à  lui  à  veiller  aux  intérêts  d'autres  créanciers, 
qui,  après  tout,  peuvent  avoir  d'autres  sûretés  que  l'hypo- 
thèque. 

Je  considère  qu'il  est  établi  par  la  preuve,  que  le  Défendeur 
savait  que  le  bien  appartenait  à  la  Demanderesse,  et  cela  par 
la  connaissance  qu'il  avait  de  la  vente  par  le  Major  Robertson, 
de  la  veuve  duquel  il  se  proposait  d'acheter,  et  il  n'achète 
que  lorsque  le  temps  d'enregistrer  est  expiré,  afin  d'enregistrer 
lui-même  son  acquisition  et  évincer  le  propriétaire.  Ainsi, 
ce  n'est  pas  seulement  connaissance  du  titre  d'un  autre,  c'est 
fraude  et  collusion  avec  le  premier  vendeur  ou  ses  représen- 
tants pour  priver  un  tiers  de  son  bien.  Or,  jamais  loi  n'a  pu 
être  faite  pour  donner  effet  à  un  pareil  complot.  Dès  avant 
le  temps  de  son  acquisition,  U  avait  bien  déjà  pris  possession, 
connaissant  l'absence   des   Demandeurs,    mais  il  n'osait 
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prendre  un  titre  qne  lui  ofirait  la  veuve  Robertson  ;  il  atten- 
dait l'époque  à  laquelle  j'ai  fait  allusion.  Il  achète  le  S  août 
1880,  et  treize  jours  après  il  enregistre  son  contrat  d'acquisi- 
tion. Les  Demandeurs  n'ont  enregistré  leur  titre  qu'en 
1834  à  leur  retour  d'Europe. 

Il  est  nécessaire  de  regarder  aux  Statuts  sur  lesquels  le 
Défendeur  fonde  sa  prétention,  c'est,  d'abord,  la  10e  et  1  le 
Geo.  IV,  ch.  8,  (1830),  section  3e.  "That  all  Acts  or  Deeds  in 
"  law  or  instruments  in  writing,  which  may  convey,  alienate, 
"  bind  or  affect  any  immoveable  property  held  in  free  and 
*^  common  soccage  or  otherwise,  within  the  counties  afore- 
"  said,  made  and  executed  from  and  after  the  passing  of  this 
^^  Act, shall  be  duly  enregistered.  • .  .and  that  no  such  Actor 
'"  Deed  in  law,  &c.,  shall  be  binding  or  have  any  force  or 
"  effect  as  a  transfer,  conveyance,  &c.,  until  the  same  shall 
**  have  been  so  duly  enregistered."  Puis  la  1ère  Gull.  IV,  ch. 
3,  sect.  4,  (1841.)  "  That  from  and  after  the  passing  of  this 
"  Act,  no  act  or  deed  in  law,  &c.,  shall  operate  or  bind  as  a 
"  conveyance,  any  land  or  immoveable  property,  &c.,  unless 
"  the  said  act,  deed,  &c.,  be  enregistered,  &c.,  within  one 
"  year  firom  and  after  the  passing  of  this  Act.  (3l8t  March, 
1831.")  Par  la  2e  clause,  il  y  avait  délai  pour  les  actes 
antérieures  au  premier  Statut  jusqu'au  1er  Mai,  1832,  ce  qui 
doit  s'appliquer,  en  vertu  de  la  Se  clause,  au  comté  de  l'Ou- 
taouais. 

L'on  a  prétendu  que  l'absence  des  Demandeurs,  lors  de  la 
passation  de  ces  lois,  les  protégeait  contre  la  déchéance 
voulue  ;  mais  je  ne  puis  reconnaître  ce  principe.  Le  seul 
doute  qui  pourrait  exister,  serait  par  rapport  à  ces  acquisitions 
suivies  de  dix  ans,  et  même  plus,  de  possession  ;  savoir  si  ces 
possesseurs  avec  titre  valable  seraient  sujets  à  être  évincés 
par  un  acquéreur  d'hier,  car  la  prétention  du  Défendeur  va 
jusque  là.  Le  titre  des  Demandeurs  date  de  1804,  ce  n'est 
qu'en  1833  que  le  Défendeur  achète,  et  cela  de  personnes  qui 
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n^étaient  pas  propriétaires,  conime  nous  le  venons  dans  nn 
instant  ;  et  cependant  ce  possesseur,  avec  titre  datant  de 
vingt-neuf  années,  devra  être  évincé  ;  car  si  aujourd'hui  le 
Défendeur  a  Pexception  pour  résister  à  Paction  des  De- 
mandeurs, il  aurait  aussi  l'action  pour  évincer  les  Deoran- 
deurs  s'ils  étaient  en  possession.  Les  Demandeurs  s'ils 
étaient  propriétaires  lors  de  l'acquisition  du  Défendeur  (et 
qui  peut  en  douter  ?)  n'ont  pas  perdu  leur  bien,  parcequ'en 
leur  absence  un  individu  s'est  mis  en  possession  et  détient 
leur  héritage.  Au  mot  ^'  Rétroactif  "  dans  le  Répertoire  de 
Merlin,  il  y  a  un  excellent  article  à  méditer  sur  l'effet  même 
des  lois  rétroactives.  Mais  sans  entrer  dans  cette  question, 
si  un  citoyen,  jouissant  d'un  bien  avec  titré,  peut  être  ainsi 
évincé,  ce  qui  semblerait  n'en  devoir  pas  en  être  une,  je 
trouve  qu'on  ne  s'est  pas  assez  appuyé  sur  le  droit  de  protec- 
tion due  à  ce  propriétaire  à  l'encontre  d'une  loi.  Car  la  loi 
ne  peut  faire  perdre  des  droits  acquis.  Voici  le  passage  de 
Merlin,  section  III,  §  III,  p.  536.  *^  Comment  la  loi  pourrait- 
*^  elle  changer  le  passé  au  préjudice  de  personnes  à  qui  elle 
*^  enlèverait  des  droits  acquis  ?  C'est  à  leur  égard  que  le  prin- 
^^  cipe  de  la  non  rétroactivité  est  établi,  pour  les  mettre  à 
^^  l'abri  des  atteintes  que  le  caprice  du  législateur  pounait 
"  leur  porter."  Plus  loin.  "  Les  droits  acquis  sont  c»ux  qui 
^^  sont  entrés  dans  notre  domaine,  &c."  Mais,  dira-tron,  le 
bien  public  veut  qu'on  enregistre  même  les  anciens  titres,  et 
dès  lors  il  y  a  pouvoir  de  l'ordonner.  Passe  de  Pordanner  ; 
mais  la  pénalité  sera*t-elle  la  perte  de  bien  dont  on  jouit  par 

soi   et   ses  ancêtres    depuis   plus   d'un    siècle  ? Je 

comprends,  que  s'il  n'y  a  pas  jouissance  ou  possession 
actuelle,  il  y  aurait  quelque  chose  à  dire  en  faveur  d'an 
acquéreur  de  bonne  foL  Mais  cette  discussion  mènerait  tn^ 
loin,  bornons-nous  au  cas  actuel.  Il  y  avait  droit  acqnis 
incontestablement.  Quant  à  la  possession,  elle  n'était  pas 
aussi  publique  qu'elle  eût  dû  l'être.  Mais  le  titre  du  Défen- 
deur pêche  par  un  autre^vice  ;  il  a  acquis  a  noH  domino  :  et 
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pour  qu'il  pût^  invoquer  un  titre  il  faudrait  que  la  rétroac- 
tivité de  la  loi  eât  annulé  l'acte  de  vente  peur  Madame 
Robertson,  cbmme  procuratrice  de  son  mari  en  1804,  qui  alors 
a  eu  tout  son  effet  comme  contrat,  c'est-à-dire,  de  transférer 
la  fxopnété  aux  acquéreurs,  et  tant  que  cet  acte  sera  valabla 
les  Demandeurs  auront  un  titre  valable  à  l'encontre  de  leur 
vendeur^  leurs  hoirs  et  ayants  cause.  Vide  Martin,  p.  588. 
Les  contrats  sont  hors  de  l'atteinte  des  lois  postérieures,  parce- 
qne  tout  contrat  forme  un  bien  légal,  &c.,  et  il  en  résulte  un 
droit  acquis. 

La  loi  qu'on  invoque  ne  dit  pas  que  le  propriétaire  qui  n'a 
pas  enregistré  perdra  son  bien,  mais  ^*  That  no  act  or  deed 
^'  shall  operate  or  bind  as  a  conveyance  any  land  or  immo- 
^'  veable  property,  unless  the  same  shall  be  registered  vtrithin 
"  one  year  from  the  passing  of  the  act,"  Evidemment  cela 
ne  s'applique  qu'aux  actes  qui  n'ont  pas  déjà  eu  l'effet  de 
transmettre  la  propriété  à  l'acquéreur  ;  ime  toute  autre  inter- 
prétation serait  absurde.  L'acte  de  vente  en  question  avait 
en  son  effet  en  1804,  et  le  SI  Mars,  18SS,  il  l'avait  encore, 
est-ce  que  tout  à  coup  la  propriété  a  cessé  ? 

Mais  le  Défendeur  a  prétendu  que  la  veuve  et  les  enfants 
de  John  Robertson  étaient  demeurés  les  propriétaires  faute 
d'exécution  de  l'acte  de  1804,  nécessaire  pour  le  rendre 
valable.  S'il  eût  pu  établir  ce  fait  il  en  eût  fait  la  base  d'un 
raisonnement  logique  au  soutien  de  sa  défense  ;  mais  cette 
base  lui  manque.  Nous  avons  déjà  émis  l'opinion  que  la 
Demanderesse  a  établi  son  titre,  cela  ne  peut  pas  être  vrai 
sans  que  la  propriété  ait  passé  des  mains  de  John  Robertson, 
le  vendeur  de  1804,  et  dès  lors  la  veuve  n'avait  aucune 
propriété  non-plus  ^e  leurs  enfants. 

J'observe  que  ce  n'est  pas  sur  la  loi  Quoties  qu'on  s'est 
fondé.  Le  Défendeur  n'avait  pas  non-plus  acheté  du  même 
vendeur,  quoiqu'il  ait  acheté  de  ses  ayants  cause  ;  au  cas  où  i/ 
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f^  demeuré  propriétairej  ce  serait  une  toute  antre  qnasticm. 
Mais  le  Défendeur  est  réduit  à  prétendre  qu'un  acte  qui  a  eu 
son  ettet  pendant  28  ans,  est  comme  non  avenu  ;  prétention 
suivant  moi  aussi  absurde  qu'elle  serait  injuste.  Le  passé 
n'est  pas  dans  le  domaine  de  la  loi  ;  elle  ne  peut  pas  dire  que 
ce  qui  a  eu  lieu  n'a  pas  eu  d'existence,  une  expropriatioa 
semblable  n'a  jamais  pu  être  dans  l'intention  du  législateur. 

Il  y  a  nombre  d'actes  auxquels  la  loi  est  applicable,  et  cela 
suffit  pour  l'inteipréter  d'une  manière  raisonnable,  là  ou  l'on 
veut  lui  donner  l'effet  d'une  expropriation,  quoiqu'injuste, 
tels  que  les  contrats  non  exécutés,  les  donations,  donsmutuels, 
douaires  et  autres  droits  éventuels,  tous  actes  requérant 
insinuation,  tous  actes  créant  hypothèque  ou  affectant  autre- 
ment les  inmxeubles  au  préjudice  des  tiers.  Mais  une  vente 
qui  a  eu  l'effet  de  transporter  la  propriété  ne  peut  pas  tomber 
dans  l'intention  de  la  loi.  Il  n'y  a  dans  la  loi  qui  nous  occupe 
rien  de  rétroactif,  rien  qui  puisse  avoir  l'effet  de  dépouiller 
un  individu  de  son  bien.  Il  est  utile  que  cette  manière  de  voir 
soit  adoptée  pour  tranquilliser  les  citoyens,  dont  beaucoup 
sans  doute,  se  croyant  en  sûreté,  n'ont  pas  jugé  à  propos 
d'enregistrer  de  vieux  titres 

J'avoue  que  je  trouve  étonnant  qu'on  ait  pu  faire  de  cette 
cause  un  litige  aussi  important.  Je  ne  trouve  pas  au  Défen- 
deur l'ombre  d'ua  titre  ;  et  quant  aux  Demandeurs,  si  leur 
demande  a  donné  lieu  à  tant  de  difficulté,  c'est  parce  qu'on 
n'a  pas  jugé  à  propos  de  la  motiver  avec  la  simplicité  de 
nos  actions.  La  Demanderesse  a  acquis  par  un  titre  valable 
une  partie  de  l'inmieuble,  le  reste  par  succession  ;  la  preuve 
en  était  toute  simple,  et  le  jugement  devait  s'en  stdvre.  Mais 
l'on  a  motivé  douze  demandes,  où  l'on  a  invoqué  douze  titres 
difiêrents.  Le  titre  des  Demandeurs  est  bon  suivant  les  deux 
systèmes  de  lois,  le  droit  anglais  comme  le  droit  français. 
Qu'importe  au  Défendeur  ?  Doit-il  profiter  de  ce  qu'il  s'est 
élevé  un  doute  sur  le  droit  qui  régit  cette  terre,  et  garder 


367 

ainsi  le  bien  d'antroi?  Non.  J'avoue  que  j'ai  euquelqae 
difficulté  à  trouver  un  de  ces  chefs  de  demande  tout-à-fait 
satisfaisant,  mais  si  je  n'en  étais  pas  venu  à  considérer  le 
deuxième  chef  connue  suffisant,  avec  notre  manière  équitable 
d'administrer  la  justice,  j'aurais  débouté  l'action,  sauf  à  se 
pourvoir.  Car  le  bien  me  parait  appartenir  aux  Demandeurs 
et  non  au  Défendeur  qui  n'y  a  aucun  droit  d'après  la  preuve, 
ainsi  que  je  m'en  suis  convaincu. 

Quant  à  l'exception  modificative,  nous  avons  ordonné  une 
expertise.  he&  auteurs  sont  partagés  sur  la  question  de 
savoir  si  le  possesseur  de  mauvaise  foi  peut  réclamer  ses 
impenses,  qui  sont  des  améliorations  :  quelques-uns  veulent 
qu'il  ne  le  puisse  au-delà  des  firuits  par  lui  perçus  ;  d'autres 
que  le  propriétaire  ne  peut  pas  s'enrichir  du  bien  d'autrui, 
d'après  la  maxime  '^  Nemo  locupldarij  4^."  Mais  comme  il 
faut  une  expertise  pour  les  fruits,  nous  en  aurons  une  pour 
les  impenses.  Le  jugement  est  motivé  de  manière  à  ce  que 
la  Cour  puisse,  plus  tard,  se  prononcer  sur  cette  question. 
Par  la  nature  des  impenses,  nous  verrons  si  le  propriétaire 
doit  nécessairement  s'en  enrichir.  Par  exemple,  si  une  terre 
inculte  était  devenue  une  belle  ferme,  et  qu'elle  eût  triplé  ou 
quadruplé  de  valeur  réelle,  il  pourrait  y  avoir  lieu  à  indemnité, 
en  tout  ou  en  partie,  mais  il  y  a  quantité  d'améliorations  qui 
pourraient  ne  pas  tourner  à  l'avantage  du  propriétaire,  et 
n'avoir  de  prix  que  pour  certaines  classes  d'industriels.  Au 
reste,  ce  sera  une  question  à  juger  d'abord  par  la  Cour  de 
première  instance. 

Pankt,  Juge  :  Les  Appelants  se  plaignent  du  jugement 
qui  les  a  déboutés  de  leur  action  pétitoire,  par  laquelle  ils 
revendiquaient,  en  1835,  certains  lots  de  terre,  dont  l'Intimé, 
suivant  eux,  s'était  injustement  mis  en  possession.  Cette 
action  n'appartenant  qu'au  propriétaire  fondé  en  titre,  la 
première  chose  à  faire  est  d'examiner  le  titre  des  Appelants  ; 
car  si  leur  titre  était  insuffisant,  le  Défendeur,  Intimé,  aurait 
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gain  de  cause  Bans  même  de  défense  de  sa  part,  sekm  la  lègle 
si  coxinue  aciare  nonprobantey  ^.  J'examine  donc  en  piemier 
lieu  les  titres  sur  lesquels  s'appuient  les  Appelants.     Ce  sont  ' 
d'abord  des  lettres  patentes  du  30  Novembre,  1799,  constatant 
un  octroi  de  deux  mille  acres  de  terre  en  franc  et  commun  soc- 
cage  à  John  Robertson,  qui,  le  15  Octobre  1804,  vendit  par  acte 
devant  Notaires  à  Patrick  Robertson,  son  frère,  et  à  Elizabeth 
et  Catherine  Ann,  enfants  mineurs  d' Alexander  Robertson, 
aussi  son  frère.    Patrick  Robertson  mourat  le  16  Mars  1806, 
laissant  Neil  Robertson,  son  frère  aine,  qui  lui-même  monmt 
le  18  Juin  1818.    Catherine  Ann  mourut  ensuite  le  16  Août 
1823,  laissant  Elizabeth  Robertson,  l'Appellante,  la  seule  sor- 
vivante,  et  les  re{»é8entant  en  fait  de  succession,  soit  que  l'on 
ccmsidère  le  droit  anglais  ou  le  droit  français,  ce  qui  nia  pas 
empêdié  que  l'on  s'en  soit  fait  une  question  épineuse,  dans 
la  cour  dont  le  jugement  nous  est  maintenant  soumis.    A 
mon  avis,  l'on  s'est  beaucoup  plus  étendu  qu'il  n'était  néces- 
saiie  sur  la  difficulté.    En  généralisant  la  proposition  on  lui 
a  donné  une  portée  bien  grande,  et  l'on  a  parlé  de  l'introduc- 
tion des  lois  civiles  anglaises  en  général  dans  une  partie  de 
du  pays,  tandis  que  réduite  à  sa  plus  simple  expression.  Il 
s'agissait  de  savoir  si  la  couronne  avait  ou  non  droit  de 
concéder  sous  une  tenure  en  préférence  à  une  autre  tenure, 
en  la  tenure  en  franc  et  commun  soccage,  de  préférence  i 
l'ancienne  tenure  en  usage  dans  le  pays  avant  la  conquête. 
Ainsi  posée,  la  question  n'était  pas  susceptible  de  grande 
difficulté,  et  il  ne  s'agissait  plus  que  de  savoir  ce  que  c'était 
qu'une  concession  en  franc  et  commun  soccage,  et  qaels 
incidents  et  conditions  découlaient  de  la  nature  de  cette 
tenure.    De  là,  comme  conséquence  de  cette  tenure,  l'on 
regardait  que  les  règles  d'aliénation  et  de  succession  du  droit 
anglais  se  trouvaient  nécessairement  introduites    Cependant, 
dans  l'usage,  les  propriétaires  des  terres  tenues  en  frato  et 
commun  soccage  ne  se  sont  pas  conformés  à  ces  règles,  et  il 
s'est  élevé  de  grands  doutes  relativement  à  leur  propriété. 
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Chacun  voyait  la  difficulté  selon  ses  préjugés,  ses  prédilec- 
tions politiques,  et  son  intérêt  particulier.  La  Législature 
Impériale,  au  moyen  d'une  clause  intercalée  dans  Pacte  6 
Geo.  IV,  c.  59,  s'est  prononcée  de  manière  à  empirer  les 
choses,  et  à  rendre  tout-à-fait  incertains  les  droits  acquis  des 
propriétaires  de  terres  ainsi  tenues.  Cependant,  l'acte  s'ex- 
primant  au  temps  futur,  (shall)  son  effet  est  resté  douteux 
quant  aux  aliénations,  successions,  &c.,  qui  avaient  eu  lieu 
avant  Pacte.  Enfin,  fut  passé  Pacte  provincial  9  Geo.  IV,  ch. 
77,  qui  fût  réservé  à  la  sanction  de  Sa  Majesté  et  qui  a  été 
sanctionné  en  vertu  de  Pacte  Impérial  1  Guil.  IV,  ch.  20. 
Je  viens  de  suite  à  cet  acte  pour  occuper  moins  de  temps,  et 
parce  que,  suivant  moi,  cet  acte  a  l'effet  de  trancher  le  nœud 
g<»dien,  et  qu'il  suffit  pour  établir  que  les  règles  de  notre 
droit  sont  applicables  à  la  cause  qui  nous  est  soumise. 

L'acte  constitutionnel  SI  Geo.  III,  ch.  31  s.  92,  déclarait 
'^  qu'un  bill  qui  sera  remis  à  la  signification  du  plaisir  de  Sa 
Majesté  sur  icelui,  n'aura  aucune  force  ni  autorité,  dans 
l'une  ou  l'autre  des  dites  Provinces,  respectivement,  jusqu'à 
ce  que  le  Gouverneur,  ou  le  Lieutenant-Gouverneur,  ou  la 
personne  qui  aura  l'administration  du  Gouvernement,  signifie, 
soit  par  harangue,  ou  message  au  Conseil  Législatif  et  à 
l'Assemblée  de  telle  Province,  ou  par  proclamation,  que  tel 
bill  a  été  mis  devant  Sa  Majesté  en  conseil,  et  que  Sa  Ma- 
jesté a  bien  voulu  l'approuver,  et  qu'il  sera  fait  une  entrée 
dans  les  joumaux  du  dit  Conseil  Législatif  de  chaque 
telle  harangue,  message  ou  proclamation,  dont  un  duplicata, 
duement  attesté,  sera  délivré  à  Pofficier  préposé  pour  être  con- 
serve  parmi  les  registres  publics  de  la  Province.  Et  que  tel 
bill  qui  sera  remis  comme  ci-dessus,  n'aura  aucune  force  ni 
autorité,  dans  l'une  ou  l'autre  des  dites  Provinces  respective- 
ment, à  moins  que  l'approbation  de  Sa  Majesté  sur  icelui  ait 
été  signifié,  comme  ci-dessus,  dans  l'espace  de  deux  années 
du  jour  que  tel  bill  aura  été  présenté  pour  l'approbation  de 
24 


370 

S$i  Majesté,  au  [Gouverneur,  Lieutenant-Gouveraeur  ou  à  la 
personne  qui  aura  l'administrât!  do  du  Gouvernement  de  telle 
Province."  Or,  l'Acte  Provincial  9  Geo.  IV,  eh.  77,  ayant  été 
ainsi  remis  à  la  signification  du  plaisir  de  Sa  Majesté,  n'a  été 
approuvé  qu'après  l'expiration  des  deux  années  ci-dessus 
mentionnées  ;  ce  bill  avait  été  ainsi  réservé,  et  suivant  toute 
probabilité  était  encore  dans  les  délais,  lorsque  dans  le 
Parlement  Impérial  fut  passé,  il  semble  tout  exprès,  l'acte  de 
la  1ère  Guil.  IV,  ch.  20,  pour  autoriser  la  sanction  "  d'aucun 
*'  bill  ou  d'aucuns  bills,  qui  a,  ou  qui  ont  ci-devant,  ou  qui 
•*  pourront  ci-après  être  passés  par  la  Législature,"  et  il 
est  ajouté  les  mots  suivants  :  "  any  repugnancy,  or  sup 
^^  posed  repugnancy,  of  any  such  regulations  to  the  law 
'^  of  England,  or  in  any  of  the  provisions  in  the  befoie 
"  recited  Acts  of  Parliament,  or  either  of  them,  contained, 
"  to  the  contrary  in  any  wise  notwithstanding."  Or  quels 
étaient  les  actes  before  recited}  l'un  d'eux  était  la  Sle  Geo. 
III,  ch.  31,  dont  la  32e  clause  précitée  porte  la  limitation 
des  deux  années  qui  fait  la  difficulté.  Maintenant  que  l'on 
remarque  que  l'acte  qu'il  s'agissait  de  sanctionner,  et  que  la 
Législature  Impériale  autorisait,  il  semble  à  tout  prix,  de 
sanctionner,  ne  voulant  admettre  aucune  excuse  ou  prétexte 
pour  s'y  refuser,  est  un  acte  souverainement  avantageux,  qui 
lève  tous  les  doutes  et  remédie  à  tous  les  inconvénients. 
Dans  le  préambule  on  lit  :  ^^  Whereas  it  is  necessaiy  and 
"  expedient  to  make  provision  for  quieting  the  lawful 
"  proprietors  of  such  lands,  and  confirming  to  them  the  legal 
"  possession  and  enjoyment  of  the  same,  &c.  &c."  Puis  cet 
acte  confirme  les  ventes  faites,  quoique  non  suivant  les  lois 
d'Angleterre,  et  il  statue  qu'à  l'avenir  les  ventes  pourront  se 
faire  seLn  les  lois  d'Angleterre  ou  selon  celles  de  la  Pro- 
vince, enfin  que  lors  qu'un  propriétaire  de  terres,  tenues  en 
franc  et  conunun  soccage  dans  la  Province,  sera  décédé 
avant  la  passation  du  dit  Statut  sans  les  avoir  partagées  par 
testament  ou  autrement,  les  héritiers  de  tel  propriétaire  seront 
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tenus  de  partager  t6ls  biens  selon  l'ancienne  loi  du  pays,  à 
moins  que  les  dits  héritiers  soient  convenus  de  les  partager 
différemment. 

Tel  était  le  bill  qu'il  s'agissait  de  sanctionner,  mais  comme 
il  n'était  pas  nommément  mentionné  dans  l'acte  qui  en 
autorisait  la  sanction,  l'on  a  objecté  que  l'on  pourrait  abuser 
d'une  désignation  aussi  générale.  Pour  que  cette  objection 
fût  de  quelque  poids  il  faudrait  dire  quel  autre  bill  le 
Gouvemeur  eut  pu  sanctionner.  Il  n'y  en  a  aucunjauquel 
l'indication  de  l'acte  Impérial  peut  convenir.  Les  autorités 
coloniales  ne  conçurent  aucun  doute  sur  l'interprétation  de 
ce  Statut  (1  Guil.  IV,  ch.  20).  Le  bill  fut  sanctionné  par  une 
proclamation,  dont  un  duplicata  duement  attesté  est  conservé 
suivant  la  loi  dans  les  registres  de  la  Province.  D'où  je 
conclus  que  cet  acte  provincial  9  Geo.  IV,  ch.  77,  fait  partie 
de  nos  lois  et  est  obligatoire.  Or,  nous  avons  vu  que  cet  acte 
confirme  les  ventes  faites,  quoique  non  suivant  les  lois 
d'Angleterre,  des  terres  tenues  en  franc  et  commun  soccage. 
Le  premier  obstacle  relatif  au  système  de  lois  applicable  à  la 
présente  cause  étant  ainsi  surmonté,  je  continue  d'examiner 
ks  titres  des  Appelants, 

L'acte  d'acquisition  faite  par  Patrick  Robertson  et  ses 
nièces,  filles  d' Alexander  Robertson,  est  une  vente  notariée 
portant  date  de  l'année  1804,  que  l'Intimé  impugne  d'ineffi- 
cacité, d'abord  pour  n'avoir  pas  été  suivie  de  tradition  réelle, 
et  en  second  lieu  pour  n'avoir  pas  été  enregistrée  dans  le 
temps  voulu  par  la  loi,  et  avant  le  sien. 

Quant  à  la  tradition,  il  y  a  eu  dans  .ce  cas-ci  tradition 
symbolique  par  la  remise  d'une  copie  des  lettres  patentes  et 
du  diagram  du  township  Buckingham.  Notre  ancien  droit 
français  avait  adopté  la  règle  du  droit  romain  tradttiam'bus 
dominia  rerum^  non  nudis  pactig  transferuntur.  L,  20  Cod. 
de  pactis.  Et  la  raison  de  ce  principe  était,  prétendait-on, 
qu'il  est  de  la  nature  du  domaine  de  propriété  de  s'acquérir 

91  • 


372 

par  la  possession  Dominium  a  possessiane  ccepit.  Qu'il  est  de 
la  nature  des  conventions  de  ne  *  créer  que  des  obligati<ms. 
Malgré  tout  cela,  plusieurs  auteurs  qui  ont  écrit  sur  le  droit 
naturel,  prétendent  que  ce  principe  du  droit  romain,  que  le 
domaine  des  choses  ne  peut  passer  d'une  personne  à  une  autre 
que  par  la  tradition,  n'est  point  pris  dims  la  nature  ;  que  c'est 
un  principe  du  droit  purement  positif  qui  n'a  été  attribué  au 
droit  des  gens  qu'improprement,  parce  qu'il  a  été  reçu  de 
plusieurs  nations,  mais  que  dans  les  purs  termes  du  droit 
naturel,  rien  n'empêche  que  la  convention  que  j'ai  avec  vous 
qu'une  telle  chose  cessera  dorénavant  de  m'appartenir  et  vous 
appartiendra  ne  vous  en  transfère  aussitôt  la  propriété,  même 
avant  que  je  vous  en  aie  fait  la  tradition.  Le  domaine  d'une 
chose  étant  essentiellement  le  droit  d'en  disposer  comme  bon 
nous  semble,  c'est  une  suite  de  ce  droit  que  j'ai  de  disposer 
de  ma  chose  comme  bon  me  semblera,  que  je  puisse  par  ma 
seule  volonté  et  sans  aucun  fait,  transférer  le  domaine  de 
de  cette  chose  à  telle  personne  que  bon  me  semblera  qui 
voudra  bien  l'acquérir,  ces  raisons  sont  d'un  certain  poids  ; 
elles  ont  dû  avoir  quelqu'influence  dans  l'interprétation  de  la 
loi.  De  là  sans  doute  l'origine  des  traditions  feintes,  des 
traditions  symboliques  qui  se  faisaient  rmdû  volurUaiej  par  le 
seul  consentement  des  parties,  et  qui  semblaient  doimer 
virtuellement  le  démenti  à  la  règle  absolue  traditiombus^  ^. 
La  remise  des  clefs  tenait  lieu  de  tradition  des  marchandises 
tenues  dans  un  magasin,  mais  il  fallait  qu'elle  fussent  remises 
in  re  pre^oenti^  apud  horrea,  Pothier  pensait  que  selon  nos 
usages  cela  n'était  pas  nécessaire,  puis  il  dit  :  ^^La  remise  des 
*^  titre,  passe  aussi  pour  une  tradition  symbolique  de  la  chose." 
(1)  C'est  ce  qui  a  eu  lieu  dans  le  cas  présent.  Je  ne  pense 
pas  devoir  beaucoup  m'occuper  du  défaut  remarqué  quelque 
part  que  les  lettres  patentes  n'étaient  pas  régulièrement 
certifiées.  Les  inexactitudes  n'empêchaient  pas  que  ce  ne 
fut  un  juste  titre  tel  qu'exigé  par  la  loi  pour  prescrire.    Le 

(1)  Pothier,  Vente,  No.  314. 
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vendeur  était  propriétaire  en  possession  et  saisine,  et  la  tradi- 
tion symbolique  était  suffisante.  Mais  il  y  a  plus  ;  il  est 
prouvé  que  cette  tradition  symbolique,  longtemps  avant 
qu'aucune  prétention  adverse  ait  été  émise,  a  été  suivie 
d'actes  de  possession  non  équivoques  par  les  acheteurs,  je 
veux  parler  des  actes  de  Sutherland,  Curateur  à  la  succession 
vacante  de  Patrick  Robertson.  Il  est  de  principe  que  la  posses- 
sion du  défunt  se  transporte  sans  interruption  sur  la  tête  de 
son  successeur,  même  avant  que  ce  demier  ait  eu  connais- 
sance de  l'ouverture  de  la  succession  et  ait  pu  avoir  la 
volonté  de  l'accepter.  Il  faut  même  dire  que  si  la  succession 
était  vacante  la  possession  ne  se  prolongerait  pas  moins, 
quoiqu'une  succession  abandonnée  soit  un  être  moral  inca- 
pable de  volonté.  La  volonté  du  défunt  pour  ainsi  dire 
fait  partie  de  sa  succession.  Ainsi,  les  Appelants  en  faisant 
preuve  de  la  curatelle,  n'ont  certainement  pas  prouvé  une 
interruption  de  possession,  mais  tout  au  contraire.  (1)  Une 
fois  la  propriété  acquise,  il  est  de  son  essence  de  se  perpétuer 
et  d'avoir  une  durée  indéfinie.  L'intention  suffisait  pour 
retenir  la  possession  acquise,  il  n'était  pas  nécessaire  que 
cette  intention  fut  toujours  vigilante  et  active,  elle  persévérait 
tant  qu'une  volonté  contraire  ne  venait  pas  la  détruire  et  la 
remplacer.  (2)  Il  y  a  en  outre  une  distinction  bien  importante 
à  faire  entre  le  propriétaire  non  troublé  qui  néglige  le  soin 
de  ses  affaires,  mais  qui  n'est  jamais  censé  vouloir  abdiquer 
son  droit  sur  sa  propre  chose,  et  le  tiers  qui  veut  prouver  par 
la  possession  un  droit  rival  du  droit  d'autrui.  Le  premier 
peut  se  livrer  à  l'incurie  peu  soucieux  de  ses  propres  intérêts, 
mais  la  possession  originaire  qui  se  sera  fixée  sur  sa  tête  se 
perpétuera  indéfiniment,  tant  qu'il  ne  se  sera  pas  livré  à  des 
actes  plus  certains  d'abdication  de  son  droit,  La  continuité 
juridique  de  cette  possession  sera  incontestable,  et  l'on  ne 
sera  pas  fondé  à  exiger  qu'il  en  ait  donné  au  public  des 


(!)  Troplong,  Prescrip..  Nos:  265  et  266. 
(2)  Idemi  No.  264. 
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signes  extérieurs  ;  puisque  le  public  n'a  élevé  aucune  pté- 
tention  sur  sa  chose  et  que  ne  le  troublant  pas,  il  est  censé 
reconnaître  en  lui  un  propriétaire  légitime.  (1) 

Il  y  a  aussi  une  présomption  dont  il  faut  tenir  compte, 
c'est  que  si  Pon  possède  avec  un  titre  relatif  à  cette  posses- 
sion on  est  censé  avoir  possédé  depuis  ce  titre.  Le  titre  est 
une  explication  de  la  possession  ;  il  lui  imprime  son  caractère, 
et  c'est  par  lui  qu'on  juge  de  sa  qualité.  Le  possesseur  a  son 
titre,  il  jouit  anima  domini^  il  n'çn  faut  pas  davantage,  il  y  a 
présomption  qu'il  a  toujours  possédé  sans  discontinuation 
depuis  la  naissance  du  titre.  C'est  à  celui  qui  conteste  à 
prouver  l'interruption.  (No.  425  loco  citato.)  De  ces  principes 
applicables  aux  faits  de  la  cause,  il  faut  conclure  que  le  titre 
de  1804,  invoqué  par  les  Appelants,  est  soutenu  non  seule- 
ment d'une  tradition  symbolique,  mais  aussi  d'une  prise  de 
possession  avant  qu'ait  surgi  la  prétention  d'une  possession 
adverse,  c'est-à-dire,  jusqu'au^â  Août,  183S,  date  du  titre  du 
Défendeur,  qui  établit  que  sa  détention  antérieure  était  de 
mauvaise  foi,  vice  le  plus  ordinaire  des  possessions.  Cette 
mauvaise  foi,  dit  Pothier,  n'est  autre  chose  que  la  connais- 
sance qu'a  le  possesseur  que  la  chose  qu'il  possède  ne  lui 
appartient  pas  :  c'est  scientia  rei  alienœ»  (2)  A  cette  époque 
les  Appelants  avaient  pour  eux  tout  le  long  espace  de  temps 
qui  s'était  écoulédepuis  la  date  des  lettres  patentes  octroyées 
à  leur  auteur,  savoir  :  1799,  c'est-à-dire,  plus  de  trente  ans,  et 
à  compter  de  1804,  époque  de  leur  titre  d'acquisition,  plus  de 
temps  qu'il  ne  leur  était  nécessaire  pour  prescrire  par  dix  ans 
avec  titre  et  bonne  foi.  Les  Appelants  se  sont  prévalu  de  ces 
deux  moyens  de  prescription.  L'on  a  objecté  que  la  prescrip- 
tion n'était  qu'une  exception,  qu'on  ne  pourrait  l'employer 
que  pour  résister  à  une  action,  mais  jamais  pour  expulser 
le  possesseur  par  voie  de  demande.  "  Il  est  faux,  dit  Troplong 
"  que  la  prescription  ne  soit  qu'une  exception  ;  elle  est  un 

(1)  Tropl.  Prescr.  No.  337- 

(2)  Potbier,  Possefsion,  No.  17. 
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"  moyen  d'acquérir,  une  cause  investitive,  qui  peut  servir  de 
"  base  à  une  action.  Il  n'y  a  que  la  prescription  afin  de 
"  se  libérer  qui  soit  une  exception.  Mais  c'est  une  hérésie 
"  fondamentale  de  soutenir  que  celui  qui  a  acquis  par  la 
"  prescription,  n'a  pas  un  moyen  d'attaque  pour  se  faire 
"  réintégrer  quand  il  a  été  dépossédé."  (1)  L'on  objecte 
encore  que  les  Appelants  n'avaient  pas  droit  de  se  servir  de 
leur  titre,  lequel  n'étant  point  enregistré  est  réputé  nul. 

Pour  éclaircir  ce  point,  enquérons-nous  d'abord  si  les 
ordonnsmce  d'enregistrement,  la  10e  et  lie  Geo.  IV,  cap.  8, 
(1830,)  et  Pacte  de  la  1ère  Guil.  IV,  cap.  8,  (1831,)  qui  en 
étend  les  dispositions  aux  terres  tenues  en  franc  et  commun 
soccage  dans  les  comtés  des  Outaouais,  &c.,  sont  ou  non 
applicables  au  titre  d'acquisition  par  prescription  de  dix  et 
vingt  ans.  Ce  titre  est  composé  de  divers  éléments  néces- 
saires pour  sa  perfection.  Le  titre  seul  sans  la  possession 
pendant  tout  le  temps  voulu  par  la  loi  ne  suffirait  pas,  non 
plus  que  la  possession  sans  le  titre.  Concluons  de  là  que 
l'ordonnance  ne  touche  pas  au  titre  d'acquisition  par  pres- 
cription, et  convenons  aussi,  que  c'est  une  loi  qui  doit  être 
interprétée  strictement.  Je  vais  plus  loin,  je  dis  que  l'ordon- 
nance en  statuant  que  "  tout  tel  instrument  légal,  qui  n'aura 
"  pas  été  ainsi  enregistré,  sera  absolument  nul  et  n'aura 
*'  aucun  effet  quelconque  contre  tous  ceux  qui  auront  acquis 
"  subséquemment  moyennant  valeur  reçue,"  ne  peut  s'inter- 
préter avoir  voulu  confirmer  un  faux  titre  procédant  d'une 
personne  qui  n'avait  pas  droit  de  l'accorder.  Car  que  signifie 
le  mot  acquérir  ?  si  ce  n'est  acquérir  du  propriétaire.  Sera-ce 
acquérir  que  d'acheter  du  premier  venu  qui  n'est  ni  proprié- 
taire ni  possesseur  ?  C'est  un  principe  que  si  le  vendeur  n'est 
pas  le  mattie  de  la  chose,  l'acheteur  n'en  est  pas  rendu  le 
maître  par  la  délivrance  (L.  20,  ff.  de  acq.  rem  Dom.)  Le 
décret  est  une  vente  bien  solennelle  que  la  justice  fait  pour 

(l)  Troplong,  Prwcrip.  No.  60. 
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"  had  made  and  subscribed  the  declaration  by  our  royal 
"  instructions  in  that  behalf  required,  whereby  he,  the  said 
^*  John  Robertson,  doth  promise  and  declare  that  he  will 
**  maintain  and  defend  to  the  utmo^st  of  his  power  the  authority 
"  of  us  and  of  our  Parliament  as  the  Supreme  Legislature  of 
"  our  said  Province,"  And  the  royal  grant  is  made  "  to  be 
^^  held  of  us  in  free  and  common  soccage,  by  fealty  only  in 
^^  lieu  of  all  other  and  all  manner  of  rents,  services,  finest 
"  rights,  dues,  duties,  claims  and  demands  whatsoever,  in 
'^  like  manner  as  lands  are  now  holden  in  free  and  common 
"  soccage  in  that  part  of  Great  Britain  called  England.^^ 

At  the  period  of  the   conquest  oif  Canada  by  the  British 
Arms,  the  Coulume  de  Paris  and  the  Droit  Commun  de  la 
France,  were  the  law  of  the   land,   and  administered  by 
tribunals  regulated  by  the  Code  Civil  or  Ordonnance  of  1667. 
It  is  well  settled,   that,  "  when  a  Country  is  obtained  by 
"  conquest  or  treaty,  the  King  possesses  an  exclusive  prero- 
"  gative  power  over  it,  and  may  entirely  change  or  new 
"  model  the  whole,  or  part  of  its  laws  and  political  form  of 
**  Government,  and  may  govem  it  by  regulations  framed  by 
"  himself.     As   however  a  Country  conquered  by  British 
"  Arms  becomes  a  dominion  of  the  King,  in  right  of  his 
"  Crown,  it  is  necessarily  subject  to  the    Legislature  of 
*'  Great  Britain  ;  and,  consequently,  His  Majesty's  Legislative 
"  power  over  it,  as  conqueror,  is  subordinate  to  his  own 
"  authority    in    Parliament,  so    that  His  Majesty  cannot 
"  make  any  new  change   contrary  to    fundamental  prin- 
"  ciples,  or  exempt    the    inhabitants  from  the  power  of 
"  Parliament.     Nor  can  the  King  legally  disregard  or  violate 
"  the  articles  on  which  the  Country  is  surrendered  or  ceded  ; 
"  but  such  articles  are   sacred  and  inviolable   according  to 
"  their  true  intent  and  meaning.  It  is  necessary  and  fit  that 
"  the  conquered  Country  should  have  some  laws,  and  there- 
**  fore  until  the  laws  of  the  Country  thus  acquired  are  changed 
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,"by  the  Sovereign,  they  still  ccmtinQe  in  force."  (1)  It 
becomes  necessary  then  to  inquire  whether  the  Royal  Prero- 
gative in  this  respect,  was  restrained  by  any  articles  of 
surrender  or  cession  as  to  Canada.  In  referring  to  the  capi- 
tulation signed  at  Montreal,  the  8th  September,  1760,  we 
find  as  article  41  proposed  by  the  French  Commander,  the 
Marquis  de  Vaudreuil,  "  The  French  Canadians  and  Aca- 
"  dians  of  what  state  and  condition  soever,  who  shall  remain 
*^  in  the  Colony,  shall  not  be  forced  to  take  arms  against  His 
"  Most  Christian  Majesty,  or  his  allies,  directly  or  indirectly, 
"  on  any  occasion  whatsoever  ;  the  British  Government  shall 
"  only  require  of  them  an  exact  neutrality."  The  answer  to 
which  by  CSeneral  Amherst  is,  "  They  become  subjects  of  the 
^^  King,"  The  42nd  article  is  directly  to  the  point  ;  it  was 
asked  by  the  French  :  ^'  The  French  and  Canadians  shall 
*^  continue  to  be  governed  according  to  the  Custom  of  Paris, 
^'  and  the  laws  and  usages  established  for  this  Country  ; 
^'  they  shall  not  be  subject  to  any  other  imposts  than  those 
'^  which  were  established  under  the  French  dominion."  The 
answer  is  :  ^^  Answered  by  the  preceding  articles  and  parti- 
"  cularly  by  the  last."  The  Royal  Prerogative  is  thus  clearly 
reserved  in  its  plenitude,  to  the  King  of  Great  Britain.  By 
the  6th  article  of  the  definitive  treaty  of  peace  between  the 
Kings  of  Great  Britain  and  France,  dated  at  Paris,  the  10th 
February,  176S,  Canada  was  ceded  to  Great  Britain  "  in  the 
"  most  ample  manner  and  form^  without  restriction.^^  The  sole 
covenant  on  the  part  of  Great  Britain  is  :  ^'  His  Britannic 
*'  Majesty  on  bis  side  agrees  to  grant  the  liberty  of  the 
^^  Catholic  religion  to  the  itihabitants  of  Canada,  he  will 
^'  consequently  give  the  roost  effectual  orders  that  his  new 
"  Roman  Catholic  subjects  may  profess  the  worship  of  their 
«^  religion  according  to  the  rites  of  the  Romish  Church," 
but  even  this  is  limited  expressly  by  the  words  immediately 
following  ^^  aafar  as  the  lanes  of  Great  Britain  pemUtJ*^  Upon 
(1)  Chitty  on  Prerogttire,  29; 
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the  conquest  of  the  Country,  General  Mninty  established 
military  tribunals,  which  aispensed  justice  both  in  civil  and 
criminal  matters,  f»ocording  to  their  own  rule  of  natural  equity 
and  right,  and  the  whole  system  of  Gouzts  and  administra* 
tion  of  justice,  as  practised  under  the  French  Government, 
ceased  for  ever.    On  the  7th  October,  1763,  by  prcclamation 
given  at  the  Court  at  St.  James,  the  King  published  and 
declared  that  he  bad  granted  his'  Letters  Patent  under  the 
Great  Seal  of  Great  Britain,  for  the  erection  of  four  distinct  and 
separate  Governments,  out  of  the  acquisitions  secured  lo  him 
in  America  by  the  Treaty  ot  Paris.    The  first  of  which  was 
"  The  Government  of  Quebec,"  comprising  all  Canada.  This 
Proclamation  contains  the  following  important  dedaralion  : 
**  Whereas  it  will  greatly  contribute  to  the  speedy  settling 
''  our  said  new  Governments,  that  our  loving  subjects  should 
"be  informed  of  our  paternal  care  for  the  security  of  the 
"  liberty  and  properties  of  those  who  are,  and  shall  become 
"  inhabitants  thereof  ;  we  have,  in  the  Letters  Patent  under 
^^  our  seal  of  Great  Britain,  by  which  the  said  Grovemments 
"  are  constituted,  given  express  power  and  direction  to  oar 
"  Governors  of  our  said  Colonies  respectively,  that  so  soon 
"  as  the  state  and  circumstances  of  the  Colonies  will  admit 
"  thereof,  they  shall,  with  the  advice  and  consent  of  the 
"  members  of  our  Council,  summon  and  call  general  assem- 
"  blies  within  the  said  Governments  respectively,  in  such 
*'  manner  and  form  as  is  used  and  directed  in  those  Colonies 
"  and  Province  of  America,  which  are  under  our  immediate 
"  Govemment  ;  and  we  have  also  given  power  to  the  said 
**  Governors,  with  the  consent  of  our  said  Councils,  and  the 
"  representatives  of  the  People,  so  to  be  sumnK>ned  asafwe- 
^^  said,  to  make,  constitute  and  ordain  Laws,  and  Statutes  and 
"  Ordinances  for  the  public  peace,  welfare  and  good  Govein- 
*^  ment  of  our  said  Colonies,  and  of  the  people  and  inba- 
"  bitants  thereof,  o^n^or  as  may  be  agreeable  to  the  Laws  of 
i^  England^  and  under  such  regulations  and  restrictions  as  are 
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<^  used  in  other  Colonies  ;  and  in  the  mean  time,  and  until  such 
^^  assemblies  can  be  called  as  aforesaid,  all  persons  inhabiting 
*^  in,  or  resorting  to  our  said  Colonies  may  confide  in  Our 
"  Jioifal  Protection  for  t/ie  enjoyment  of  the  benefit  of  the  Laws 
"  of  our  Realm  of  England  ;  for  which  purpose,  we  have  given 
"  power  under  our  Great  Seal  to  the  Governors  of  our  said  Colo- 
"  wits  respectively,  to  erect  and  constitute,  with  the  advice  of  our 
"  said  Councils  respectively.  Courts  of  Judicature  andpublicjuS" 
^'  tice  within  our  said  Colonies,for  the  hearing  and  determining 
^^  all  causes,  as  well  criminal  as  civil,  according  to  Law  and  equi* 
"  ty,  and,  as  near  as  may  be,  agreeable  to  the  Laws  of  England, 
"  with  liberty  to  all  persons,  who  may  think  themselves  aggrieved 
**  by  the  sentence  of  such  Courts,  in  all  civil  causes,  to  appeal, 
"  under  the  usual  limitations  and  restrictions,  to  us,  in  our 
"  Privy  CouncU.'' 

Under  this  Proclamation  and  the  King's  commission  and 
instractions,  Civil  Government,  in  lieu  of  the  militaiy  tribu- 
nals, was  established  in  the  Province  of  Quebec,  on  the  10th 
of  August,  1764.  The  Legislative  power  was  wielded  by  the 
Governor  and  Council,  and  on  the  20th  September,  1764, 
an  Ordinance  was  passed  by  their  authority  to  which  it 
is  proper  to  advert  at  length,  as  the  very  existence  of  this 
act  of  legislation,  as  well  as  of  many  others,  by  the  same 
authority,  is  hardly  known  at  this  time,  no  collection  of 
them  having  ever  been  made  by  authority,  and  the  old 
printed  copies  being  very  rare.  The  Ordinance  commences 
as  follows  :  "  Whereas  upon  the  conquest  of  this  Country, 
"  Her  Majesty's  Commander  in  Chief  of  the  Forces,  in 
*^  America,  did  order  and  direct  justice  to  be  administered 
^^  to  the  inhabitants  thereof,  by  Courts  established  for  that 
"  purpose  in  the  several  Governments  into  which  this 
"  Province  was  at  the  time  divided,  of  which  His  Majesty, 
"  through  one  of  his  Secretaries  of  State,  was  pleased  to  signify 
^*  ESs  Ro^  approbation,  and  to  command  the  same  to  subsist 
^^  and  contint^  until  Civil  GovemmerU  could  urithpropriety  be 
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^^  Settled  therein.  In  order  to  satisfy  any  doubts  which  might 
^^  arise  with  regard  to  the  decisions  of  the  said  Courts,  and  as 
^^  far  as  may  be  to  prevent  all  vexatious  law  suits,  which  might, 
^*  at  present  or  hereafter,  arise  therefirom,  His  Excellency  the 
"  Governor  (General  Murray,)  by  and  with  the  advice,  consent 
^*  and  assistance  of  His  Majesty's  Council,  and  in  virtue  of  the 
"  power  and  authority  to  him  given  by  His  Majesty's  Letters 
'*  Patent,  under  the  Great  Seal  of  Great  Britain,  hath  thought 
"  fit  to  order  and  declare  that,  from  the  8th  day  of  September, 
*^  in  the  year  1760,  the  date  of  the  capitulation  of  Montreal, 
^^  until  the  10th  day  of  August  last,  from  which  time  Civil 
<<  Government  took  place  throughout  this  Province,  all 
"  orders,  judgments  or  decrees  of  the  Military  Council  of 
^^  Quebec,  and  of  all  other  Courts  of  Justice  in  the  said  Goven- 
**  ment,  or  in  those  of  Montreal  and  Three-Rivers,  do  stand 
^^  approved,  ratified  and  confirmed,  and  shall  have  their  full 
"  force  and  effect,  except  in  such  cases  where  the  value  ia 
"  dispute  exceded  the  sum  of  £300  sterling,  when  either 
"  party  may  appeal  to  Her  Majesty's  Governor  and  Cooncil 
"  of  the  Province,  provided  such  appeal  be  lodged  with  the 
"  Clerk  or  Deputy  Clerk  of  His  Majesty's  Council  of  Quebec, 
"  within  two  months  after  the  publication  hereof." 

"  And  it  is  hereby  further  ordained  and  declared,  that  the 
"  Judges,  Justices  of  the  Peace  and  other  Magistrates,  or 
"  Civil  Officers  of  this  Province,  whom  it  doth  or  may  con- 
"  cern,  upon  application  of  the  several  parties,  shall  put  in 
"  execution  all  such  orders,  judgments  or  decrees  of  the  said 
"  Courts,  the  same  being  properly  attested  as  not  having 
"  been  already  executed." 

The  Judges,  &c.,  mentioned  here,  are  those  who  were 
appointed  under  another  or  prior  Ordinance,  of  the  17th  Sep- 
tember 1764,  "  For  regulating  and  establishing  the  Courts  of 
"  Judicature,  Justices  of  the  Peace,  Quarter  Sessions,  Bailiffs 
•^  and  other  matters  relative  to  the  distribution  of  justice  in 
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'^  the  Province.''  This  Ordinance  commences  ^^  Whereas  it 
^'  is  highly  expedient  and  necessary,  for  the  well  governing 
"  of  Her  Majesty's  good  subjects  of  the  Province  of  Quebec, 
"  and  for  the  speedy  and  impartial  distribution  of  justice 
"  among  the  same,  that  proper  Courts  of  judicature,  with 
*^  proper  powers  and  authorities,  and  under  proper  regulations, 
"  should  be  established  and  appointed,"  "His  Excellency  the 
^'  Grovernor,  by  and  with  the  advice,  consent  and  assistance 
"  of  His  Majesty's  Council,  and  by  virtue  of  the  powers  and 
"  authority  to  him  given  by  His  Majesty's  Letters  Patent  &c.," 
ordained  and  enacted  ^^  That  the  Superior  Court  of  Judi- 
"  cature,  or  Court  of  Qiietn?s  Bench,  be  established  in  this 
"  Province,  to  sit  and  hold  terms  in  the  Town  of  Quebec, 
"  twice  in  every  year,  viz,  one  to  begin  on  the  21st  day  of 
"  January,  called  Hilary  Term,  and  the  other  on  the  2 1st  day 
"  of  June,  called  Trinity  Term,  In  this  Court  His  Majesty's 
"  Chief  Justice  presides,  with  power  and  authority  to  hear 
"  and  determine  all  criminal  and  civil  causes,  agreeable  to  the 
"  Laws  of  England,  and  to  the  Ordinances  of  this  Province, 
"  and  fipom  this  Court  an  appeal  lies  to  the  Governor  and 
"  Council,  when  the  matter  in  contest  is  above  the  value  of 
"  £300  sterting,  and  from  the  Governor  and  Council  an 
"  appeal  lies  to  the  King  and  Council  when  the  matter  in 

"  contest  is  of  the  value  of  £500,  sterling,  or  upwards 

"  In  all  trials  in  this  Court,  all  His  Majesty's  subjects  in  this 
"  Colony  to  be  admitted  on  Juries  without  distinction,  and 
"  His  Majesty's  Chief  Justice,  once  in  every  year,  to  hold  a 
*'  Court  of  Assize  and  General  Gaol  Deliveiy  soon  after  Hilary 
"  Term,  at  the  Towns  of  Montreal  and  Three-Rivers,  for  the 
"  more  easy  and  convenient  distribution  of  justice  to  His 
"  Majesty's  subjects  in  those  distant  parts  of  the  Province." 
"  And  whereas  an  Inferior  Court  of  Judicature,  or  Court  of 
"  Common  Pleas,  is  also  thought  necessary  and  convenient, 
"  it  is  further  ordained  and  declared,  by  the  authority  afoi«- 
^^  8{tid,  that  an  Inferior  Court  of  Judicature,  or  Court  of 
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^^  Common  Pleas,  is  hereby  established,  with  power  and 
^^  authority  to  detennine  all  questions  of  property  above  the 
^^  value  of  ten  pounds,  with  liberty  of  appeal  either  to  the 
"  Superior  Court,  or  Court  of  King's  Bench,  when  the  matter 
^^  in  contest  isof  the  value  of  £20  and  upwards.  All  Mais  intkh 
*'*'  Court  to  be  by  Juries j  if  demanded  by  either  party^  and  this 
"  Court  to  sit  and  hold  two  terms  in  every  year^  éfc.  The 
^^  Judges  in  this  Court  are  to  determine  agreeable  to  equity^ 
"  having  regard  nevertheless  to  the  Laws  of  England,  as  far  as 
^^  circumstances^  and  the  present  situation  of  things  wiU  admit  j 
"  until  such  time  as  proper  Ordinances  for  the  information  of 
^^  the  people  can  be  established^  by  the  Governor  and  Council, 
^^  agreeable  to  the  Laws  of  England.  The  French  Laws  and 
^^  customs  to  be  allowed  and  admitted  inall  causes,  in  this 
'^  Court,  between  the  natives  of  this  Province,  where  the  cause  of 
"  action  arose  before  the  first  day  of  October,  1764.  The  first 
^^  process  of  the  Court  to  he  an  attachment  against  the  body. 
^^  An  execution  to  go  against  the  body,  lands  or  goods  of  the 
^^  Defendant.  Canadian  Advocates,  Proctors,  4*c.,  mayprac" 
^'  tise  in  this  Court.^^ 

All  civil  causes  below  the  jurisdiction  of  the  Common 
Pleas  were  made  triable  by  Justices  of  the  Peace.  An 
Officer  called  the  Provost-Marshal  was  appointed  to  act  as 
Shenif  in  the  execution  of  process,  and  until  the  arrival  from 
England  of  a  person  to  fill  this  office,  provision  was  made  by 
the  appointment  of  Bailiffs. 

The  commission  appointing  William  Gregory,  Esquire, 
the  first  Chief  Justice  of  the  Province,  is  dated  the  84th 
August,  1764,  and  it  directs  him  **  to  inquire  by  the  oaths  of 
"  honest  and  lawful  men  of  the  Province  aloresaid,  and  by 
"  other  lawful  ways,  methods  and  means  by  which  you  can  or 
**  may  the  better  know,  as  well  within  their  liberties  as  with- 
^^  out,  of  all  civil  pleas,  actions  and  suits,  as  well  real  and 
"  personal,  as  mixed,  between  us  and  any  of  our  subjects,  or 
"  between  party  and  party  by  whomsoever  had,  brought 
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"  sued  or  commenced,  and  of  all  other  articles  and  circum- 
"  stances,  the  premises  or  any  of  them  in  any  wise,  and  the 
''  said  pleas,  actions  and  suits,  and  every  of  them  to  hear  and 
*'  determine,  and  the  same  do  and  fulfil  in  form  aforesaid, 
*'  doing  therein  that  which  to  justice  dotli  belong  and  apper- 
"  tain^  according  to  the  law  and  custom  of  that  part  of  our 
"  Kingdom  of  Great  Britain  called  Englatid^  and  the  lawSy 
^^  ordinances^  rules  and  regulations  of  our  said  Promnce  of 
"  Quebec^  liereafter  in  that  behalf  to  be  ordained  and  made,^^ 

The  Commission  appointing  William  Hey,  Esquire,  the 
second  Chief  Justice,  is  dated  the  25th  September  1766,  and 
is  in  the  same  terms. 

An  Ordinance  "  for  registering  grants,  conveyances,  and 
other  instruments  in  writing,  of  or  concerning  any  lands, 
tenements  or  hereditaments  within  this  Province  "  passed 
the  6th  November,  1764,  recites  the  instructions  of  His  Most 
Sacred  Majesty  to  the  Governor,  bearing  date  at  St.  James 
the  7th  December,  1763,  in  relation  to  the  registration  of 
grants  and  deeds,  and  enacts  among  other  things  ^^  that  the 
i*  due  execution  of  eveiy  deed  or  conveyance,  of  what  nature. 
"  soever  which  shall  hereafter  be  made  of  or  concerning  any 
**  lands,  tenements  or  hereditaments,  within  this  Province, 
^^  shall  be  proved  before  the  said  Registrar  or  Deputy  Regis. 
"  trar,  or  other  person  qualified  for  that  purpose,  either  by 
"  personal  acknowledgment  of  the  grantor,  vendor  ormort- 
"  gager  in  such  deed  or  conveyance  respectively  named,  or  • 
^^  by  the  oath  of  one  or  more  of  the  subscribing  witnesses  to  the 
"  same^  which  acknowledgment,  or  proof  of  the  due  execu- 
"  tion  of  such  deed  or  conveyance,  shall  be  endorsed  op  the 
"  back  thereof,  and  signed  by  the  Registrar  or  his  Deputy, 
"  or  other  person  thereto  authorized  as  aforesaid,  which 
"  endorsement  shall  be  allowed  as  evidence  of  the  due  e.xecu- 
*'  tion  of  any  deed  or  conveyance  in  any  of  His  Majesty's 
"  Courts  of  record  in  this  Province,  and  every  deed  or  convey- 

1^0 
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*^  ance,  of  or  concerning  any  lands,  tenements  or  hereditaments, 
"  in  this  Province,  shaU,  within  the  space  of  forty  days  next 
"  after  the  respective  dates  thereof,  be  registered  in  the  said 
^^  office  in  words  at  length,  and  for  want  of  such  registry 
^'  eveiy  snch  deed  or  conveyance  shall  be  adjudged  fraudu- 
^^  lent  against  any  subsequent  purchaser  for  a  valuable 
"  consideration." 

Another  ordinance  was  passed  the  same  day,  6th  November 

1764,  by  which  it  was  ordained  and  declared,  that  until  the 
10th  day  of  August  next  ensuing,  that  is  the  year  of  our  Loid, 

1765,  the  tenure  of  the  lands  in  respect  of  such  grants  as  were 
prior  to  the  cession  of  the  Province^  by  the  definitive  Treaty 
of  Peace  signed  at  Paris  on  the  10th  February  1763,  and  the 
rights  of  inlierttance  as  practised  before  that  period^  on  such 
landsy  or  effects  of  any  nature^  whatsoever^  according  to  the 
custom  of  the  Country,  should  Yemain  to  all  intents  and 
purposes  the  same,  unless  they  should  be  altered  by  some 
declared  and  positive  laws. 

The  statement  made  by  Baron  Maseres,  respecting  these 
Ordinances  and  the  Courts  established  by  them,  is  verified  by 
the  judicial  records  of  the  Countiy,  in  the  Court  of  Appeals 
before  the  Governor  and  Council,  as  in  the  other  Courts. 
**  These  Courts  sat  and  acted  for  ten  years  together  agreeably 
to  the  said  Ordinances  ;  and  all  sorts  of  contracts  were 
made  in  the  Province,  upon  the  supposition  that  these  laws 
were  in  force  in  it  and  were  likely  to  continue  so.",  (1) 

It  is  true  doubts  have  here  been  entertained,  in  veiy  high 
quarters,  as  to  the  effect  of  the  Proclamation  of  1763,  in 
introducing  the  Laws  of  England  into  the  Colonies  .ceded  by 
the  Treaty  of  Paris.  (2)  The  legality  of  the  Ordinances  refer- 
red to  has  been  also  questioned,  but  it  has  been  determined, 

(1)  Additional  papers  concerning  the  Province  of  Queb«*c,  London,  1775. 
<2)  ^Burge,  Colowal  Laws,  Preliminary  Treatise  XXXV. 


387 

with  respect  to  Gibraltar,  (1)  that  by  the  Charter  of  thç  13th 
year  of  the  Reign  of  George  II,  by  which  a  new  Court  of 
Jadicatore  was  erected,  auithorized  to  hold  pleas  of  what 
nature,  and  kind  soever,  between  the  inhabitants,  and  to 
award  and  issue  out  warrants  of  execution  for  putting  the 
complainant  into  possession  of  the  houses,  lands,  tenements 
or  other  things  which  should  be  specially  adjudged  to  hem 
the  Laws  of  England  as  far  as  they  were  applicable  to  the 
situation  of  Gibraltar;  were  made  the  law  of  that  place  in  all 
cases  of  property  whether  real  or  personal.  The  Charter  to 
Gibraltar  declares  the  Royal  Will,  "  That  the  Laws  of 
England  be  the  measure  of  Justice^to  be  administered  between 
the  parties  as  near  as  map  06."  The  phrase,  "  as  near  as  may 
be  "  literally  the  same  which  is  used  in  the  Proclamation  of 
1763,  and  is  similar  to  ^^  as  far  as  circumstances  and  the 
present  situation  of  things  ''  as  used  in  our  Canadian  Ordi- 
nance. The  authority  of  the  case  of  Campbell  Vs.  Hall,  (2) 
as  to  the  King's  Prerogative  power  to  makie  laws  for  a 
ceded  Country,  seems  now  to  be  fully  acquiesced  in  and  to 
have  triumphed  over  -the  objections  of  Masered,  to  be  found- 
appended  to  Howell's  State  Trials  Vol.  20,  pp.  325-355.  The 
practice  and  usage  in  some  of  the  old  Colonies,  on  this 
Continent,  also,  are  in  accordance  with  this  doctrine.  The 
introduction  of  the  Laws  of  Etigland  in  Civil  cases,  into 
Canada,  is  a  matter  of  fact  that  cannot  be  denied,  and  it  is 
certain  that  the  old  Law  of  Canada  was  only  restored  and 
reintroduced  by  the  Statute  of  the  14th  Geo.  HI,  cap.  87.  This 
Statute  now  comes  to  be  construed,  for  on  the  true  reading  of 
it  depends  the  decision  of  this  case.  The  preamble  sets  out* 
with  a  recital  of  the  Proclamation  of  1763.  The  4th  section 
declares  that  its  provisions  "  in  respect  to  the  Civil  Govem- 
"  ment  of  the  said  Province  of  Quebec,  and  the  powers  and 
"  authorities  given,  to  the  Governor,  and  other  Civil  Officers 

(1)  3  Knapp's  Rep.  150  Jephson  vs.  Riera.  ~^ 

(2)  1  Cowper  209. 
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"  of  the  said  Province,  by  the  gi^mUs  and  commissions  issued  in 

"  cofisequence  tliereof^  {the  Proclamation)  have  been  found  upon 

'*  experience^  to  be  inapplicable  to  the  state  and  .circumstances 

"  oftlis  said  Province^  the  inhabitants  whereof  amounted  at  the 

"  Conquest  to  above  65,000  persons,  professing  tlie  religion 

"  of  the  Church  of  Rome,  and  enjoying  an  established  form  of 

^^  constitution  and  system    of  laws  by  which  their   persons 

"  and  property  had  been  protected,  governed  and  ordered  for  a 

"  long  series  of  years,  from  the  first  establishment  of  the  said 

"  Province  of  Canada;,"  It  then  proceeds  to  enaat  "  That  the 

^^  said  Proclamation,  so  far  as  the  same  relates  to  the  said 

"  Province  of  .Quebec,  and  thé  Commission  under  the  authority 

"  whereof  the  Government  of  the  said  Province  is  at  present 

^^  administered,  and  all  and  every  the  Ordinance  and  Ordinances 

"  made  by  the  Governor  and .  Council  of  Québec,  for  the  time 

"  Being,  relative  to  the  Civil  Government  and  administration 

**  of  justice  in  the  said  Province,  avSdall  commissions  to  judges 

"  and  other  officers  thereof,  be,  and  the  same  are  hereby  revoked^ 

^  annulled  and  made  void,  from  and  after  the  1st  day  of  May^ 

"  1775."  This  section  in  thus  revpking  the  Proclamation,  the 

Governor's  Commission,   and  particularly   the  Ordinahces 

relative  to  the  administration  of  justice,  and  mU  commissions  to 

Judges,  prospectively  and  from  a  day  to  arrive,  viz:  the  1st- 

May,  1775,  impliedly  and  necessarily  contains  a  recognition, 

by  the  Parliament  of  Great  Britain,  of  the  authority  of  these 

Ordinances  and  Commissions,  and  gives  them  a  Legislative 

sanction.    And  this  sanction,  if  otherwise  it  y/exe  required, 

must  certainly  remove  all  doubts  as  to  the  legality  of  the 

powers  exercised  de  facto  in  the  Colony,  previously  to  the 

1st  May,  1775.  The  8th  section  enacts  "that  all  His  Majesty's 

"  Canadian  subjects,   within  the  Province  of  Quebec,  the 

**  religious  orders  and  communities  only  excepted,  may  hold 

"  and  enjoy  their  properly  and  possessions,  together  with  all 

"  customs  and  usages  relative  thereto,  and  all  other  their  civil 

**  rights,  in  as  large,  ample  and  beneficial  manner,  as  if  the 
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«<  said  Proclamation^  Commissioned  Ordinances  and  other  acts 
^^  and  instruments^  had  not  been  made^  and  as  may  consist 
"  vrith  their  cdlegiance  to  His  Majesty^  and  subjection  to  the 
"  Crown  and  Parliament  of  Great  Britain.  And  that  in  all 
"  matters  of  controversy,  relative  to  property  and  civil  rights, 
^^  resort  shall  be  had  to  the  Laws  of  Canada  as  the  Rule  for 
'*  the  decision  of  the  same,  and  all  causes  that  shall  hereafter 
'^  be  instituted  in  any  of  the.  Courts  of  Justice  to  be  appointed 
\^  within  and  for  the  said  Province  by  His  Majesty,  shall, 
"  with  respect  to  such  property  and  rights^  be  determined 
*^  agreeably  to  the  said  laws  and  customs  of  Canada,  until 
**  they  shall  be  varied  or  altered,  &c."  The  termSyJETe*  Majes- 
ty^s  Canadian  subjects  when  taken  with  the  context,  imply 
the  new  or  French  Canadian  subjects,  in  contradistindtion  to 
the  old  subjects  to  whom  the  Proclamation  of  176S  was 
more  particularly  applicable.  The  section  is  conceived  in  the 
future,  it  refers  to  the  Courts  thereafter  to  be  appointed^  not  to 
tbe  existing  Courts,  which,  until  the  1st  May,  1776,  were  to 
continue  to  administer  the  Law  of  England,  ^^  as  near  as  may 
be  "  according  to  their  constitution.  Now  follows  the  proviso 
which  is  all  important.  Section  9.  *  ^^  Provided  always,  that 
nothing  in  this  Act  contained  shall  extend  or  be  construed  to 
extend,  to  any  lands  that  have  been  granted  by  His  Majesty, 
&c.,  to  be  holden  in  free  and  common  aoccage  ;  **  by  section 
10,  containing  another  proviso  as  to  the  power  to  devise 
or  bequeath  by  last  Will  and  Testament,  "  such  Will  being 
executed  either  according  to  the  Laws  of  Canada  or  ac- 
cording to  the  forms  prescribed  by  the  Laws  of  England  '* 
The  1 1th  Section  after  reciting  "  whereas  the  certainty  and 
lenity  of  the  Criminal  Law  of  England,  and  the  benefits  and 
advantages  resulting  from  the  use  of  it,  have  been  sensibly 
felt  by  the  inhabitants  from  an  experience  of  more  than  nine 
years  during  which  it  has  been  uniformly  administered^^'*  enaeXs^ 
*'  that  the  same  shall  conU'mie  to.be  administered  and  shall  be 
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observée}  as  law  in  the  Province  of  Quebec,  to  the  exclusion 
of  every  other  rule  of  Criminal  Law,  or  mode  of  proceeding 
thereon,  which  did  or  might  prevail  in  the  said  Province, 
before  the  year  of  Our  Lord  1764."    The  wise  policy  which 
dictated  the  restoration  of  the  old  Laws  of  Canada,  in  1774, 
as  better  adapted  to  the  wants  of  the  Colony  than  the  system 
in  practice,  since  the  year  1-764,  equally  required  that  the 
grants  of  land  in  free  and  common  soccage  made  by  the 
Crown  under  the  Proclamation  of  1763,  to  the  companions 
in  arms  of  Wolfe,  and  to  the  old  colonists  of  Great  Britain, 
should  be  respected,  and  that  the  Law  of  England  should 
continue  unimpaired  to  be  the  goveming  law  as  to  them. 
While  Justice  required  that  the  old  law  of  real  property  should 
subsist  as  the  general  rule,  the  honor  of  the  Crown  and  the 
faith  of  the  State,  were  pledged  to  maintain  the  grants  made  in 
"  free  and  common  soccage  according  to  the  Laws  of  England  ;'^^ 
the  new  subjects,  the  French  Canadians,  in  obtaining  such  a 
boon  as  was  conferred  by  the  Quebec  Act,  never  could  expect 
that  limits  should  be  put  upon  the  power  of  the  Sovereign 
to   make  gmnts  of  lands,  whatever  his  jus  coronœ,  and 
which  it  was  as  competent  for  him  to  dispose  of  imder  an 
English  tenuire,  as  it  was  to  his  predecessor  to  do  the  same  by 
a  French  one.   None  could  object  to  a  grant  in  soccage  by  the 
King  of  Great  Britain,  with  its  incidents,  more  than  to  a  grant 
in  fief  or  in  franc  alleu,  whether  according  to  the  Coutume 
de.Paris  or  that  of  Vexin  le  Français  or  any  other,  by  the  King 
of  Fmnce,  with  their  incidents.     Indeed  history  has  shewn 
that  the  people  of  Canada,  content  with  the  provisions  of  the 
Quebec  Act  of  1774,  clung  to  their  allegiance  to  the  Crown 
of  Great  Britain,  at  the  very  time,  when,  her  old  colonists 
repudiated  it. 

The  British  Act  of  1791,  the  31st  Geo.  Ill,  Cap.  31,  which 
divided  the  Province  of  Quebec,  into  Upper  and  Lower 
Canada,  next  deserves  to  be  mentioned.  The  43rd  section 
enacts  :  "  that  all  lands  which  shall  hereafter  be  granted 
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witbin  the  said  Province  of.  Upper  Canada,  shall  be  granted 
in  free  and  common  soccage,  in  like  manner  as  lands  are 
now  holden  in  free  and  fcommon  soccage  in  that  part  of 
Great  Britain  called  England,  and  that  in  every  case  where 
lands  shall  be  hereafter  granted  within  the  said  Province  of 
Lower  Canada^  and  where  the  Grantee  thereof  shall  desire 
the  same  to  be  granted  in  free  anAcomnum  soccage  j  the  same 
shall  be  so  granted^  but  subject  nevertheless  to  such  alterations 
with  respect  to  the  nature  a/nd  consequences  of  such  tenure  of 
free  and  common  soccage ^  as  may  be  established  by  any  law  oir 
laws  J  which  may  be  made  by  His  Majesty  j  his  heirs  or  succès- 
sors  J  by  and  with  the  advice  and  consent  of  the  Legislative 
Council  and  Assembly  qf  the  Province,^^  The  desire  of  the 
Grantee  is  here  recognised  by  Parliament  as  a  rale  for 
making  the  grant  in  soccage,  and  it  had  already  been  practi- 
cally adopted  by  the  Government  in  Canada  ;  for  though 
several  grants  by  the  Crown  of  Great  Britain  have  been 
made  of  lands  to  be  held  en  fief  and  under  French  tenures, 
Huch  grants  are  the  exception,  and  the  grants  in  soccage 
.  have  been  the  rule  since  the  conquest.  The  alterations  men- 
tioned in  this  section  no  doubt  referred  more  particularly  to 
the  laws  of  descent  ;  the  nature  and  consequences  of  soccage 
tenure  being  the  right  of  primogeniture,  which,  in  Lower 
Canada,  would  contrast  with  the  equal  distribution,  among  the 
children,  oif  land  en  roture^  and  would  suggest  the  probability 
of  future  alterations.  The  next  and  last  British' Statute  to  be 
examined  on  this  head  is  the  Canada  Tenures  Act,  6th  Geo. 
■  IV,  Cap.  59,  by  the  8th  section  of  which  it  is  declared  in 
express  terms  :  "  Whereas  doubts  have  ariseny  whether  Lands 
granted  in  the  said  Province  of  Lower  Cg/nada  by  His  Ma- 
jesty ^  or  by  any  of  His  Royal  predecessors^  to  be  holden  in  free 
and  common' soccagCj  shall  be  held  by  the  owners  thereof  or 
will  subsequently  pass  to  other  persons  according  to  the  rules 
of  alienation  and  descent  in  force  inEnglandy  or  according 
to  such  rules  as  were  established  by  the  ancient  latvs  of  the 
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mid  Province^  for  the  descent  and  alienation  of  lands  there* 
in  ;  **  it  is  therefore  enacted^  "  that  .all  lands  within  the 
Province  of  Lower  Canada,  which  have  heretofore  been 
granted  by  His  Majesty,  &c.,  to  be  holden  in  free  and 
common  soccage,  or  which  shall  or  may  J  hereafter  be  so 
granted,  &c.,  may  and  shall  be  &c.,  AeW,  granted^  bargained^ 
soldj  alienated^  conveyed  and  disposed  of  and  may  and  shall 
pass  by  descent,  in  such  manner  and  form  <f^.,  as  are  by  the 
Law  of  jEngland  established  and  in  force  in  reference  to  the 
granty  éjrc.  descent^  8fC.  or  to  the  dower  or  other  rights  ofmar^ 
ried  women;'*'*  this  Act  leaves  not  a  shadow  of  doubt  as  to  the 
operation  of  the  Law  of  England,  upon  the  grants  in  soccage 
in  Canada.  I  view  it  as  purely  declaratory  of  what  the  law 
always  was,  in  which  light  it  has  also  been  Jiere  considered 
by  the  Legislature  of  Lower  Canada,  in  the  Provincial  Statute 
of  the  9th  Geo.  IV,  Cap.  77,  to  the  consideration  <rf  which  I 
now  pass. 

The  Canadian  Legislature  recites  among  other  things  in 
the  preamble  to  this  Act  :    "  Whereas  divers  inhabitants 
of  this  Province,    and  others,    are  now  vested  and  pos- 
sessed of  sundry  lands,  and  other  immoveable  property,  in 
free  and  common  socQage,  situate  within  the  Province  of 
Lower  Canada,  and  hold  the  same  by  and  in  virtue  oîgrantSy 
bargains^  sales ^  enfeoffments^  <J-c.,  differing  both  in  manner 
and  form  from  such  rules  as  are  by  tlie  iLaw  of  England 
established  in  reference  to  su^ch  grants^  <f«c.,  and  whereas  it  is 
necessary  and  expedient  to  make  provision  for  quieting  the 
lawful  proprietors  of  such  lands,  and  confirming  to  them  the 
legal  possession  and  enjoyment  of  the  same,  notwithstanding 
that  such*  grants,  &c.,  or  other  conveyances,  A>  or  mjay  differ 
from  such  rules  and  restrictions  as  are  by  the  Law.  of  England 
established  in  reference  to  the  same  respectively."   The  first 
section  enacts  "  that  all  such  grants,  bargains  &c.,  by  or  in 
virtue  of  which  any  person  or  persons  whomsoever  are  or  shall 
be  the  proprietor  or  possessor  of,  or  lay  claim  to  be  the 
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pToprietor  and  possessor  of  any  lands  or  other  immoveable 
property,  heretofore .  granted  in  free  and  common  soccage 
within  the  Province  of  Lower  Canada,  and  which  may  have 
been  made  and  executed  prior  to  the  passing  of  this  Acti 
&c.,  though  not  made  and  executed  according  to  the  rules  and 
restrictions  established  by  the  Law  of  England  in  reference 
to  such  grants,  &c.,  shcdl  be  and  are  hereby  declared  to  be  as 
good  and  valid  in  law  y  to  all  intents  and  purposes  whatsoever^  as 
if  they  and  each  and  every  of  them  had  been  made  and  executed 
in  coj^formity  to  such  rules  and  restrictions  as  aforesaid^ 
provided  always,  that  such  grants,  &c.,  were  at  the  time 
of  making  and  executing  the  same,  good  and  sufficient  to 
operate  as  such  grants,  &c,,  under  any  law  or  usage  in  force 
in  this  Province^  at  the  time  of  making  or  executing  the  samcy 
and  that  as  .fully  and  amply  to  all  intents  and  purposes  as  if 
the  said  rules  and  restrictions  of  the  Law  of  England  had  never 
been  in  forced  The  force  of  this  Act.  has  been  felt  by  the 
Respondent,  and  an  attempt  has  been  made  to  get  rid  of  it 
altogether.  I  confess  that  I  am  startled  at  this  attempt  to  ex- 
punge from  the  Statute  Book  a  law  which  took  its  place  there, 
and  stood  upon  it  unimpeached  as  long  as  the  Legislature  of 
Lower  Canada  itself  had  an  existence,  and  which  has  sui*- 
vived  that  Legislature.  This  Statute  was  brought  prominently 
under  the  notice  of  the  old  Court  of  King's  Bench  for  Quebec, 
in  the  case  of  Hunt  and  Tait,  and  afterwards  in  the  Provincial 
Court  of  Appeals,  and  neither  at  the  Bar  nor  from  the  Bench, 
in  either  of  these  Courts,  was  its  validity  ever  questioned. 
Though  the  Royal  Assent  to  it  was  not  signified  within 
the  space  of  two  years,  as  required  by  the  Constitutional  Act 
of  the  31st  Geo.  Ill,  Cap.  31st  sect,  38,  it  was  proclaimed  as 
law  in  the.  Province  by  Royal  Authority,  under  a  Special 
Act  of  the  Imperial  Parliament  to  that  effect,  equally  binding 
and  conclusive  in  this  respect  as  the  Constitutional  Act  itself. 
The  Proclamation  was  made  in  Quebec,  on  the  1st  Septem- 
ber, 1831,  but  before  this,  viz  :  on  Xhc  17th  November,  1830, 
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the  decision  was  pronounced  in  the  case  of  Paterson  et  a/., 
and  McCallum  et  al.^  in  the  Provincial  Court  of  Appeals, 
in  which  the  Law  of  England  was  distinctly  recognized  as 
the  rule  to  govern  lands  in  soccage.  It  must  be  observed  also, 
that  our  Canadian  Statute,  even  though  it  were  assailable  as 
to  the  time  and  manner  of  receiving  the  Royal  Asspnt^  would 
yet  import  a  deliberate  recognition,  by  our  local  Legislature, 
of  the  existence  of  this  self  same  English  rule,  and  would  be 
entitled  to  the  greatest  weight  in  the  construction  of  the 
Quebec  Act  of  1774.     But  there  is  now  to  be  mentioned 
another  Law  of  Lower  Canada,  as  to  which  there  can  be  no 
doubts,  and  it  is  the  last,  viz  :  the  Registry  Ordinance  of  the 
4th  Victoria,  Cap.  30.     The  34th  section  of  this  Act  of  Legis- 
lation declares  in  express  terms,  that  "  the  alienation  of  the  red 
estates  of  married  women^  held  in  free  and  common  soccage^'and 
those  held  under  other  and  different  tenures  in  this  Province,  is 
governed  by  different  rules. ^^  Having  thus  passed  in  review 
the  Legislative  provisions  upon  the  subject,  it  may  be  asked 
whether  apart  from  them,  the  soccage  tenure  has  not  its  inci- 
dents or  "  nature  and  consequences  "  which  are  characteristic 
and  distinctive,  of  which  it  cannot  be   stripped  and  without 
which  it  cannot  exist  at  all.    It  is  useless  to  refer  to  the  Law 
of  France  for  an  explanation  of  this  Saxon  Tenure,  for  it  is 
unknown  to  that  la,w  either  by  name  or  in  effect.    It  is  to  the 
Law  of  England  alone  that  we   must  look  for  information, 
from  the  very  necessity  of  the  case.     But  in  the  constraetion 
of  all  feudal  grants    of  land,  there    is  moreover  a  well 
recognized  doctrine  :  "  ia  teneur  de  Vinvestiture  est  la  pre- 
mière loi  ;  à  son  défaut,  c'est  la  coutume  locale  ;  à  défaut  de 
tîelle-ci,  la  disposition  expresse  du  droit  commun  des  Fiefs  ; 
la  disposition  expresse  manquant,  c'est  l'esprit  et  le  sens  des 
coutumes  féodales  qui  doivent  servir  de  règle,  et  ce  n*est  g«^ 
subsidiairement  à  tout  cela  qu^on  a  recours  au  droit  écrit?^  (1) 
This  subject  is  well  treated  in  Laboulaye,  (2)  He  asks  : 

(1)  Merllis  Ré^iertOire,  rbo  Fief,  sect.  2,  %  4,  No.  3. 

(2)  Tiaité  de  la  Condition  dei  Femmes,  p.  208,  et  scq.     • 
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"  Qucst-ce  que  le  Fief?"  and  answers  :  "  Ce  nom  de  Fief 
comprit  des  tenures  d'origine  et  de  jnatures  fort  diverses,  et 
cette  diversité  décida  seule  du  droit  de  succession.  Le  manoir 
seigneurial,  avec  tous  les  droits  y  attachés  s'est  nommé  Fief- 
Ce  manoir  était  un  ancien  alleu,  ou  un  bénéfice  devenu 
héré4itaire  et  indépendant.  *  Pour  ces  concessions,  sei- 
gneuriales il  n'y  a  plus  de  règle  fixe  de  succession,  c'est  le 
contrat  qui  fait  la  loi,  c'est  la  volonté  du  Seigneur  qui  décide. 
Voluntas  donatoris  in  chartâ  doni  manifeste  expressa  servetur 
dit  le  deuxième  Statut  de  Westminster.  Au  baron  de  décider 
s'il  y  aura  succession,  et  quel  sera  l'ordre  de  cette  succession. 
Encore  unejois^  c^esi  la  volonté  du  Seigneur  gui  fait  la  cou- 
tume de  la  terrCy  et  il  y  a  à  cet  égard  un  tel  arbitraire,  que 
Beaumanoir  ne  craignait  pas  d'avancer,  "  Que  les  Coutumes 
sont  si  dtvçrses  que  Von  ne  trouverait  pas  au  royaume  de 
France  deux  Chastelleries  qui^  de  tout  cas,  usassent  d^une 
même  coutume.^'* 

In  the  preface  to  Bishop  Gibson's  Reliquiœ  Spelmanniance. 
The  Editor  referring  to  the  great  case  of  defective  titles  in 
Ireland^  says  :  that  it  led  to  a  more  general  inquiry,  "  What 
the  reservation  of  a  tenure  is  to  the  grant  ?  Whether  it  be  a 
part  of  the  grant  and  the  modus  concessionis^  or  whether  it  be 
a  distinct  thing  et  alitul  from  the  grant."  In  whatever  way 
this  may  be  answered.  Sir  Henry  Spelman  himself,  p.  19, 
gives  instances  of  Charters  granted  by  Saxon  Kings  of  lands, 
upon  different  conditions,  dependent  upon  the  will  of  the 
Sovereign,  and  shewing  that  this  voluntas  donatoris,  freedom 
of  will,  might  be  communicated  to  the  grantee  in  the  disposal 
of  the  land  after  his  death,  post  obi  turn  suum  cuicunque 
voluerit  hœredi  relinquatj  and  that  he  was  left  to  frame  his 
own  rule  of  succession. 

In  Hale's  history  of  the  Common.  Law,  p.  252,  the  course 
of  descents  in  England  is  traced  up  to  the  feudal  grants  of 
land. 
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MoNDELET,  Justice  «  In  the  examination  of  tlie  cau&e^  I 
shall  confine  myself  strictly  to  the  judicial  aspect  of  the 
questions  which  it  presents,  avoiding  all  topics  that  do  not 
•directly  lead  to  a  legal  conclusion. 

A  succinct  review  .  of  some  of  the  various  phases  of  the 
Legislative  history  of  Canada,  precludes  in  my  mind  the  ne- 
cessity of  inquiring  into  the  effects  of  a  change  of  domination 
on  our  system  of  laws,  as  without  adverting  to  any  principles 
of  public  or  international  law,   it  will  be  found  that  the  rale 
of  decision,  in  the  present  case,  is  written  in  several  acts  of 
positive  enactment,  as  well  of.  the.  Imperial  as  of  the  local 
Legislatures.     A  few  general  principles  being  settled,  this, 
like  every  case,  must,  after  all,  depend  upon  its  own  particu- 
lar circumstances.  It  is  therefore  a  pure  act  of  supererogation 
to  acknowledge  that  the  Canadians  were  fully  entitled  to  the 
preservation  of  their  property,  and  that  their  laws  and  usages 
remained  intact,  until  abrogated  by  competent  authority:  the 
ancient  state  of  the  law,  whatever  it  was,  continued,  and  of 
that  state,  of  the  changes,  if  any,  it  has  undergone,  the  Acts  of 
the  Legislature,  and  of  the  Government,  ought  to  be  authentic 
and  decisive  evidence  :  whilst  on  the  other  hand  it  is  plain  that 
inducements  were  held  out  to  the  old  subjects,  which^  being 
followed  by  and  embodied  in  Acts  of  Legislation,  were  Acts 
of  national  faith,  binding  upon  the  honor  of  the  British  nation- 
As  Acts  of  national  law,  it  was  equally  essential  that  the 
power  of  the  Supreme  Legislature  of  the  Empire  should  be 
adequate  to  their  construction  and  enforcement.    We  are 
met  at  the  outset  by  the  Proclamation  of  1763,  which  was  the 
first  Act  of  the  British  Sovereign  that  followed  the  capitula- 
tion of  Montreal.   This,  it  is  obvious,  could  not  have,  and  has 
not  had,  any  legal  effect  for  establishing  any  particular  system 
of  laws,  in  it,  the  King  is  made  to  say  :  "  We  have  given 
power,  under  our  Great  Seal,  to  the  Governor  of  our  said 
Colonies,  respectively,    to  erect*  and  constitute,    with  the 
advice  of  our  said  Councils,  respectively,  Courts  of  Judicature 
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and  public  justice  within  our  said  Colonies,  for  the  hearing 
and  determining  all  causes,  as  well  criminal  as  civil,  accord- 
ing to  law  and  equity;  and  as  near  as  may  be,  agreeable  to 
the  Laws  of  England,"  &c.  &c.  From  the  period  at  which 
Canada  became  a  British  Province,  up  to  the  Quebec  Act, 
justice  would  appear  to  have  been  administered  according 
to  both  the  English  and  French  Laws  indifferently,  on  the 
authority  of  Ordinances  enacted  by  General  Murray,  and 
others  having  the  administration  of  the  Government  during 
this  interval,  of  time.  This  is  abundantly  proved  by  the 
judicial  records  of  those  times.^ 

The  Act  of  1774  comes  next  in  order,  and  in  the  4th  section 
it  is  enacted  "that  the  said  Proclamation,  (of  1763)  so  far 
"  as  the  same  related  to  the  said  Province  of  Quebec,  and 
"  the  commission  under  the  authority  whereof  the  govern- 
"  ment  of  the  said  Province  is  at  ])resent  administered,  and 
"  aU  aiid  every  tlje  Ordinance  and  Ordinances,  made  by  the 
"  Governor  and  Council  of  Quebec,  for  the  time  being, 
"  relative  to  the  civil  Government  and  administration  of  justice 
"  in  the  said  Province,  and  all  commir>ions  to  Judges  and 
"  other  Ofl5cers  thereof,  be  and  the  same  are  hereby  revoked^ 
"  annulled^  and  made,  void^  from  and  after  the  first  day  of 
^^  Mapj  1776."  In  this  we  find  a  recognition  of  the  power 
under  which  the  Governor  and  Council  of  the  Province  of 
Quebec,  passed  Ordinances  and  established  Courts  of  Justice, 
clearly  evidenced  by  the  terms  revoked^  annulled  and  made 
voidj  and  by  the  limitation  of  the  time  at  which  these  Ordi- 
nances should  cease  to  have  force.  It  becomes  necessary, 
therefore,  to  enquire  into  the  nature  of  these  Ordinances,  and 
by  a  reference  to  a  collection  of  them  .published  at  Quebec 
in  1767,  by  Brown  and  Gibsone,  by  authority,  (it  is  presumed) 
we  find  an  Ordinance  passed  in  Council,  at  Quebec,  the 
17th  September,  1764,  signed  Ja.  Murray,  p.  6,  constituting 
Courts  of  Justice  and  ordaining  among  other  things,  that  in  the 
Court  of  Common  Pleas,  having  jurisdiction  in  civil  matters 
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"  The  Judges  in  this  Court,  are  to  detennine  -according  to 
*'  equity,  having  regard  nevertheless  to  the  Laws  of  England,. 
"  as  far  as  the  circumstances  and  present  situation  of 
"  things  will  admit,  imtil  such  time  as  proper  Ordinances  for 
"  the  information  of  the  people,  can  be  established  by  the 
"  Governor  and  Council,  agreeable  to  the  Laws  of  England. 
*'  The  French*  Laws  and  customs  to  be  allowed  and  admit- 
"  ted  in  all  causes  in  this  Court,  between  the  natives  of 
*  '  this  Province,  when  the  cause  of  action  arose  before  the 
"  first  day  of  October,  1764." 

By   the   two   last    foregoing    extracts,    two    points    are 
'  established  ;  1st  the  introduction  and  administration,  in  part, 
of  the  Laws  of  England  ;  2nd  the  sanction  by  the  British 
Pëjliament  of  the  authority  under  which  they  were  intro- 
duced. 

Reverting  to  the  Quebec  Act,  (1774)  the  8th  section 
provides  that  "  in  all  matters  of  controversy,  relative  to 
**  property  and  civil  rights,  resort  shall  be  had  to  the  Law 
*^  of  Canada,  as  the  rule  for  the  decision  of  the  same  ;  and 
"  all  causes  that  shall  hereafter  be  instituted  in  any  of  the 
"  Courts  of  Justice  to  be  appointed  within  and  for  the  said 
"  Province,  by  His  Majesty,  his  heirs  and  successors,  shall, 
"  with  respect  to  such  property  and  rights,  be  determined 
"  agreeably  to  the  said  laws  and  customs  of  Canada,  until 
"  they  shall  be  varied  or  altered  by  any  Ordinance  that 
"  shall  from  time  to  time  be  passed  in  the  said  Province,  by 
"  the  Governor,  Lieutenant  Governor  or  Commander  in  Chief 
"  for  the  time  being,  by  and  with  the  advice  of  the  Legisla- 
"  tive  Council  of  the  same,  to  be  appointed  in  manner  herein- 
"  after  mentioned."  This  section  is  followed  by  a  proviso 
contained  in  the  9th  section,  in  the  words  following  :  "  Pro- 
"  vidcd  always  thai  nothing  in  this  Act  contained,  shall 
"  extend,  or  be  construed  to  extend,  to  any  lands  that  have 
"  been  granted  by  His  Majesty,  or  shall  hereafter  be  granted 
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'^  by  His  Majesty,  his  heirs  and  successors,  to  be  holden  in 
"  firee  and  common  soccage,"  and  of  this  it  is  sufficient  to 
say  that  taking  this  proviso  according  to  a  well  known  rule 
ofconstraction  in  reference  \o  subjectam  materiam^  it  must 
be  restricted  to  what  immediately  precedes  in  the  section 
which  it  qualifies. 

By  the  Imperial  Act  31  Geo.  1(1.  c.  31st,  sect.  4S,  it  is 
provided  "  that  in  every  case  where  lands  shall  be  hereafter 
"  granted  within  the  said  Province  of  Lower  Canada,  and 
"  where  the  grantee  thereof  shall  desire  the  same  to  be  granted 
"  in  free  and  common  soccage,  the  same  shall  be  so  granted, 
"  but  subject  nevertheless  to  such  alterations,  with  respect  to 
^^  the  nature  and  cœiseque?ices  ot  such  tenure  of  free  and 
"  common  soccage,  as  may  be  established  by  any  law  or 
"  laws  which  may  be  made  by  His  Majesty,  his  heirs  or 
"  successors,  by  and  with  the  advice  and  consent  of  the 
"  Legislative  Council  and  Assembly  of  the  Province."  If  this 
provision  mean  any  thing,  its  plain  legal  import  must  be  taken 
to  be  that  not  only  the  tenure  of  free  and  common  soccage, 
but  also  that  all  its  legal  consequences  are  introduced  when- 
ever any  lands  are  granted,  according  to  that  tenure. 

The  6th  Geo.  IV,  c.  69  contains  the  ibllov/Jng  enactment 
in  the  8th  section  "And  whereas  doubts  have  arisen  whether 
"  lands  granted  in  the  said  Province  of  Lower  Canada,  by  His 
"  Majesty,  or  by  any  of  his  Royal  predecessors,  to  be  holden 
"  in  free  and  common  soccage,  shall  be  held  by  the  owners 
"  thereof,  or  will  subsequently  pass  to  other  persons,  accord- 
"  ing  to  the  rules  of  descent  and  alienation  in  force  in 
"  England,  or  according  to  such  rules  as  were  established  by 
"  the  ancient  laws  of  the  said  Province,  for  the  descent  and 
"  alienation  of  land  situate  therein  :  Be  it  therefore  declared 
"  and  enacted,  that  all  lands  within  the  said  Province  of 
"  Lower  Canada,  which  have  heretofore  been  granted  by 
"  His  Majesty,  or  by  any  of  his  Royal  predecessors,  to  any 
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'^  person  or  persons,  their  heirs  and  assigns,  to  be  holdeà 
*^  in  free  and  common  soccage,  or  which  shall  or  may  here- 
.  ^'  after  be  so  granted  by  His  Majesty,  his  heirs  and  successors, 
'^  to  any  person  or  persons,  their  heirs  and  assigns,  to  be 
^^  holden  in  free  and  common  soccage,  may  and  shall  be 
^^  by  such  grantees,  their  heirs  and  assigns,  held,  granted, 
^^  bargained,  sold,  aliened,  conveyed  and  disposed  of,  and 
^^  may  and  shall  pass  by  descent  in  such  manner  and  fomi, 
^^  and  upon  and  under  such  rules  and  restrictions,  as  are  by 
^^  the  law  of  England  established  and  in  force,  in  reference 
^^  to  the  grant,  bargain,  sale,  alienation,  conveyance,  disposal 
*^  and  descent  of  lands  holden  by  the  like  tenure,  therein 
"  situate,  or  to  the  dower  or  other  rights  of  married  women 
^'  in  such  lands,  and  not  otherwise,  any  law,  custom  or  usage 
"  to  the  contrary  in  any  wise  notwithstanding  :  Provided 
^^  nevertheless,  that  nothing  herein  contained  shall  extend  to 
"  prevent  His  Majesty,  with  the  advice  and  consent  of  the 
"  Legislative  Council  and  assembly  of  the  Province  of  Lower 
^^  Canada,  from  making  and  enacting  any  such  laws  and 
^*  Statutes  as  may  be  necessary  for  the  better  adapting  the 
^^  before  mentioned  rules  of  the  Laws  of  England,  or  any  of 
^^  them,  to  the  local  circumstances  and  condition  of  the  said 
"  Province  of  Lower  Canada,  and  the  inhabitants  thereof." 
On  the  character  of  this  Statute,  some  diversity  of  opinion 
exists,  whether  it  be  a  declaratory  law  or  whether  it  provide 
for  the  future  only.  Of  the  fact  of  doubts  having  arisen  in 
relation  to  the  mode  in  which  lands  in  free  and  common 
soccage  were  to  be  held,  it  contains  authentic  and  decisive 
evidence.  This  assertion  by  competent  authority  is  no  more 
gainsaid  than  its  power  can  be  denied,  of  finally  settling  the 
law  on  this  matter  :  for  what  it  has  done,  has  been  effected 
by  virtue  of  that  sovereign  power  of  Parliament,  called  Om- 
nipotent, which  it  were  futile  to  question.  It  presents  itself 
with  two  unmistakeable  characters  of  a  declaratory  Statute  : 
the  enunciation  of  doubts  on  the  construction  of  pievions 


403 

laws,  and  the  nse  of  partictdar  words  indispensable  in  the 
phraseology  belonging  to  that  class  of  Statutes,  and  to  that 
class  only.  The  reason  for  including  them  is  obvious,  and 
if  the  fact  of  doubts  existing  be  not  susceptible  of  dispute, 
their  use  is  entirely  conclusive. 

The  next  and  the  last  Act  of  Legislation  having  relation 
to  this  subject,  is  the  Provincial  Statute,  9th  and  10th 
Geo.  IV,  c.  77.  In  it  are  recited,  as  well  the  8th  Section 
of  the  above  recited  Impérial  Statute  of  the  6th  Geo.  IV, 
c.  59,  as  its  proviso,  the  authority  of  the  Provincial  Legisla- 
ture for  making  the  provisions  m  the  present  Act  contained^ 
and  also  the  clause  ol  the  Imperial  Act,  Slst  Geo.  Ill,  above 
recited,  and  it  then  proceeds,  among  other  enactments,  as  fol- 
lows :  "  Whereas  should  proprietors  of  land  granted  in  free 
"  and  common  soccage  be  deprived  of  the  protection  of  the 
"  Laws  of  this  Province,  and  of  the  advantages  resulting 
"  from  the  customs  received  and  established  with  regard  to 
"  real  property,  they  would  be  exposed  to  the  loss  or  dimi- 
"  nution  of  the  rights  they  have  acquired,  and  up  to  this  day 
"  have  exercised  and  enjoyed,  as  attached  to  such  lands  or 
"  real  properties,  or  to  the  possession  of  such  lands,  so  granted 
"  in  free  and  common  soccage.  And  whereas  divers  inhabi- 
"  tants  of  this  Province,  and  others,  are  now  seized  and 
"  possessed  of  sundry  lands,  and  other  immoveable  property^ 
"  in  free  and  common  soccage,  situate  within  the  Province 
"  of  Lower  Canada,  and  hold  the  same  by  and  in  virtue  of 
^^  grants,  bargains,  sales,  enfeoffments,  alienations,  gifts, 
"  exchanges,  disposals,  descents,  devises,  inheritance,  right 
"  of  dower,  or  other  conveyances,  differing,  both  in  manner 
"  and  form,  from  such  rules  and  restrictions  as  are  by  the  Law 
"  of  England  established  in  reference  to  such  grants,  bargains 
"  sales,  enfeoffments,  alienations,  gifts,  exchanges,  disposals, 
"  descents,  devises,  inheritance,  right  of  dower  and  other 
t*  conveyances  :  And  whereas  it  is  necessary  and  expedient 
"  to  make  provisions  for  quieting  the  lawful  proprietors  of 
26* 
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^^  such  lands,  and  confirming  to  them  the  lawful  possession 
^^  and  enjoyment  of  the  same,  notwithstanding  that  snch 
^*  grants,  bargains,  sales,  enfeoffments,  alienations,  gifts, 
'^^  exchanges,  disposals,  descents,  devises,  inheritance,  right 
**  of  dower  or  otlier  conveyances,  do  or  may  differ  from 
^'  such  rules  and  restrictions  as  are  by  the  Law  of  England, 
**  established  in  reference  to  the  same,  respectively  :  And 
^^  whereas  it  is  also  necessary  and  expedient  to  enact  and 
**  declare  in  what  manner  such  lands  as  are  now  holden,  or 
"  shall  or  may  hereafter  be  held  in  free  and  common  soccage, 
"  within  the  limits  of  the  Province  of  Lower  Canada,  shall 
"  and  may  hereafter  be  held,  acquired,  conveyed  or  trans- 
"  ferred  :  Be  it  therefore  enacted  by  the  King's  Most  Excellent 
**  Majesty,  &c.,  and  it  is  hereby  enacted,  &c.,  that  all  such 
'^grants,  bargains,  sales,  enfeoffments,  alienations,  gifts, 
*^  exchanges,  disposals,  descents,  devises,  inheritance,  right 
**  of  dower,  or  other  alienation  or  conveyance,  whatsoever, 
"  by  or  in  virtue  of  which  any  person  or  persons  whomsoever, 
^^  are  or  shall  be  the  proprietor  or  possessor  of  or  lay  claim  to 
"  be  the  proprietor  or  possessor  of  any  lands,  or  other  immo- 
**  veable  property,  heretofore  granted  in  free  and  common 
"  soccage  within  the  Province  of  Lower  Canada,  and  which 
"  may  have  been  made  and  executed  prior  to  the  passing  of 
"  this  Act,  for  the  transfer,  alienation  and  conveyance  of  any 
"  such  lands  or  other  immoveable  properly,  though  not 
"  made  and  executed  according  to  the  rules  and  restrictions 
**  established  by  the  Law  of  England,  in  reference  to  such 
^*  grants,  bargains,  sales  enfeoffments,  alienations,  gifts, 
^^  exchanges,  disposals,  descents,  devises,  inheritance,  right 
**  of  dower  or  otherjconveyances,  shall  be,  and  they  are  hereby 
*^  declared  to  be,  as  good  and  valid  in  law,  to  all  intents 
"  and  pmposes  whatsoever,  as  if  they,  and  each  and  every  of 
"  them,  had  been  made  and  executed  in  conformity  to  such 
"  rules  and  restrictions  as  aforesaid  :  provided  always,  that 
♦*  such  gmnts,  &c.  &c.,  and  each  and  every  of  them  respec- 
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**  tively,  were,  al  the  time  of  making  and  executing  the  same, 
'*  good  and  sufficient  to  operate  as  such  grants,  &c.  &c.,  under 
"  any  law  or  usage  in  force  in  this  Province,  at  the  time  of 
"  making  and  executing  the  same,  and  that  as  fully  and 
"  amply,  to  all  intents  and  purposes,  as  if  the  said  rules  and 
"  restrictions  of  the  Law  of  England,  had  never  been,  in  force, 
"  or  had  not  been  so  declared  to  govem  and  affect  the  transfer, 
"  alienation  and  conveyance  of  lands  or  other  immoveable 
"  property,  so  held  in  free  and  common  soccage,  any  law, 
**  usage  or  custom  to  the  contrary  notwithstanding." 

The  Srd,  4th  and  5th  clauses  protect  the  rights  of  bailleurs 
defimdsy  and  privileged  and  hypothecary  creditors. 

A  proviso  is  contained  in  the  6th  clause  to  the  following 
effect  :  "  Provided  always,  and  be  it  further  enacted,  &c, 
"  that  when  any  proprietor  of  land,  granted  or  held  in  free 
"  and  common  soccage  in  this  Province,  shall  have  died 
**  before  the  passing  of  this  Act  without  having  partitioned 
**  the  same,  either  by  last  will  and  testament,  or  otherwise, 
"  the  heirs  of  such  proprietor  shall  be  held  to  partition  such 
"  lands  according  to  the  old  laws  of  this  Country,  unless  the 
**  said  heirs  should  have  agreed  among  tliemselves  upon  a 
*'  different  partition." 

The  Provincial  Statute  presented  for  the  Royal  sanction, 
and  reserved  14th  March,  1829,  was  sanctioned  by  His  late 
Majesty,  William  the  Fourth,  in  Council,  1 1th  May,  18S1. 
The  Royal  Assent  was  signified  by  the  Proclamation  of  His 
Excellency,  the  then  Governor  in  Chief  of  Lower  Canada, 
Ist  September,  1831. 

According  to  the  Imperial  Act,  31st  Geo.  Ill,  c,  81,  §  SÎ, 
His  Majesty's  Assent  to  the  Provincial  Statute  hereinbefore 
in  part  recited,  ought  to  have  been  signified  within  the  space 
of  two  years,  from  the  day  on  which  such  bill  had  Beon 
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presented  for  His  Majesty's  Assent  by  the  Governor,  Lieute- 
nant Governor,  or  person  administering  the  Government  of 
this  Province  ;  but  it  is  under  a  different  authority,  that  the 
bill  in  question  has  been  assented  to  and  has  now  the  force 
of  law.  The  Imperial  Act,  1  Will.  IV,  c.  2,  contains  a  provi- 
sion whereby  it  is  declared  to  be  "lawful  to  His  Majesty,  his 
heirs  and  successors,  to  sanction,  or  to  authorize  his  or  their 
sanction  to  be  given  to  any  bill  or  bills,  which  had  heretofore 
or  which  might  be  hereafter,  passed  by  the  Legislative 
Council  and  Assembly  toregulatetlie  descent,  grant,  bargain, 
sale,  alienation,  conveyance  or  disposal  of  any  lands  which 
are  now,  or  may  hereafter  be,  holden  in  free  and  common 
soccage  in  the  said  Province  of  Lower  Canada,  or  to  regulate 
the  dower  or  other  rights  of  married  women,  on  such  lands  • 
notwithstanding  any  inconsistency,  or  contradiction,  or  sup- 
posed inconsistency,  to  or  with  the  Laws  of  England,  or  with 
any  of  the  provisions  in  t/ie  Acts  of  ParUament  above  meniioned^ 
or  in  any  of  them  contained^  to  the  contrary.'^'*  Under  the  autho- 
rity conferred  on  His  late  Majesty  by  the  last  mentioned 
Statute,  the  Royal  Assent  could  have  been  legally  and  was 
in  fact  given  to  the  Provincial  Act,  9th  and  10th  Greo.  IV,  c. 
77,  on  the  llth  May,  18S1,  and  the  Proclamation  of  the 
Governor  in  Chief,  of  the  1st.  September,  1831,  whereby  this 
assent  is  signified,  expressly  recites  the  Imperial  Act  of  the 
1st  Will.  IV,  c.  20,  as  the  authority  in  virtue  whereof  this 
sanction  has  been  given. 

Assuming  this  as  the  state  of  thé  Law,  the  Appellants  have 
a  good  title  in  the  deed  of  sale  of  1804,  by  John  Robertson,  to 
Patrick  Robertson  and  Francis  Des  Rivières  ;  they  may  also 
invoke  successfully  the  rules  of  descent  established  by  the 
old  laws  of  the  Country,  and  this  according  to  the  provisions 
of  the  Provincial  Statute  9th  and  10th  Geo.  IV,  c.  77.  This 
Act  is  not  only  important  in  the  provisions  which  it  contains, 
but  also  as  supplying  evidence  of  the  opinion  entertained  by 
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the  Legislatoie  of  the  undoubted  declaratoiy  chaiacter  of  the 
Act  6th  Geo.  IV,  c.  69. 

Looking  at  the  Appellants*  declaration,  it  would  appear 
that  in  view  of  the  provisions  contained  in  the  6th  clause  of 
the  last  mentioned  Provincial  Statute,  the  first  count,  which 
is  predicated  on  a  title  or  possession  by  joint-tenancy,  could 
not  be  sustaiaed  ;  but  the  second  count,  if  supported  by  suffi- 
cient evidence,  alleges  all  that  is  necessary  in  an  action  like 
the  present  one.  The  sufficiency  of  the  title  by  John  Robert- 
son to  Patrick  Robertson  and  Francis  DesRivières,  as  tutor 
to  the  minor  children  of  Alexander  Robertson  being  esta- 
blished, it  remains  to  examine  whether  or  not  it  has  been 
followed  by  tradition,  in  the  first  instance,  and  possession 
afterwards,  in  order  to  pass  property  and  ownership  to  the 
vendees.  But  it  must  be  premised  that  this  is  not  a  case  under 
the  law  quotieSj  which  if  it  ever  has  been  the  law  of  Customary 
France,  (a  point  involved  in  considerable  doubts  by  an  arret 
cited  in  Grainville,  and  of  which  mention  is  made  in  the 
case  of  Bowen  and  Ayer,)  (1)  can  have  no  application  to  sales 
made  by  difierent  vendees.  John  Robertson  having  disposed  in 
his  lifetime,  through  the  instrumentality  of  Mrs.  Robertson  her- 
self, of  his  interest  in  the  property  in  question,  there  remained 
no  part  of  it  in  his  communauté  with  his  wife  (if  such  had  exist- 
ed), or  in  his  succession  at  his  decease.  The  deed  of  sale  from 
John  Robertson,  to  Patrick  Robertson  and  Francis  DesRi- 
vières,  recites  that  a  true  copy  of  the  Letters  Patent  and  of  the 
diagram  of  part  of  the  said  Township,  were  delivered  at  the 
time  of  executing  the  said  deed  of  sale  to  the  said  Patrick 
Robertson.  This  according  to  Dumoulin,  is  that  kind  of 
symbolical  delivery  which  is  equivalent  to  a  real  tradition 
and  transfers  the  property,  ^^  Vd  per  traditionem  instrvr 
mentoTîsm  acquisitiones  fundi  in  quibus  contineturjus  campe" 

(1)2  Revue  de  Légis.  et  de  Jurisprud.  p.  102. 
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tens  venditori  in  iUofundo  (  1  C.  de  donationibus)  qo»  iti 
intelligi  debet,  non  autem  per  traditionem  instramentoram 
ipsius  venditionisy  ut  tenent  Guillehnus  Qartolus,  Imola  &c. 
&c.,(l) 

And  it  will  be  found  by  reference  to  Pothier's  Contrat  de 
Vente,  No.  S21,  that  the  above  enunciation  in  the  deed  of 
sale  would  furnish  sufficient  evidence  in  a  case  of  feigned 
tradition  (and  symbolical  tradition  is  but  a  species  of  feigned 
tradition)  ^^  pourvu  que  /a  preuve  de  la  tradition  soit  établie 
par  un  acte  authentique^^'*  says  Pothier,  according  to  the 
maxim  in  antiquis  enuncialiva probante  The  deed  in  question 
being  more  than  30  years  old,  the  enunciation  of  thedcliveiy 
of  the  patent  and  diagram  contained  in  the  deed  of  sale  of 
1804,  by  John  Robertson  to  Patrick  Robertson  and  Francis 
DesRivières,  furnishes  legal  proof  of  this  fact.  The  efficiency 
ofsymbolicaldeliveryis  emphatically  laid  down  by  Pothier  : 
"  La  tradition  du  titre  d'une  chose  est  aussi  une  tradition 
"  symbolique  qui  équîpolle  à  la  tradition  réelle  de  la 
chose,"  (2)  Touiller  shews  clearly  what  effect  followed  sym- 
bolical tradition  in  the  following  terms  :  "  Pour  éluder  ces 
conséquences  et  d'autres  moins  injustes,  on  avait  imaginé 
des  traditions  feintes  ou  simulées,  des  traditions  symboliques 
qui  rendaient  fort  rare  l'application  d'un  principe,  dont  on 
reconnaissait  l'injustice,  sans  l'abandoxmer  ;"(3)  (the  principle 
of  the  law  Quoties.) 

Real  tradition,  which  consists  here  in  suffering  that  the 
purchaser  go  into  possession,  si  scienie  venditor e  in possessione 
fuistij  and  possession,  consequent  thereon,  at  a  time  anterior 
to  the  Respondent's  possession,  has  been  sufficiently  and 
satisfactorily  established  to  entitle  the  Appelants  to  bring  a 
petitory  action.     The  taking  of  a  title  by  the  Respondent  in 

(1)  Mcrhn,  Rep.  vbo.  T  adition. 

(2)  Pothier,  Droit  de  Domaine  de  Propriété»  No.  201  .*— Prondhon,  DenwiiM 
d«  Propriété,  No.  504  :— Troplong,  Vente.  No.  266. 

(3j  4  Toullier,  No.  67- 
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ISSS^  after  having  been  in  possession  ^inee  1825,  is  an 
acknowledgment  that  his  previous  possession  was  not  one 
tUulo  domini  ;  for  in  law,  it  was  the  possession  of  the  Appel- 
lants. He  possessed  for  them  and  not  for  himself.  It  might 
have  been  better  for  him  to  have  taken  no  title.  The  posses- 
sion of  every  squatter  who  preceded  the  Respondent  in  tha 
occupation  of  these  lands  was  a  possession  for  the  Appellants. 
^^  CiœteTÙîn  animo  nostro,  corpore  etiam  alieno  possidemus, 
^^  siont  diximus  per  colonum  et  servum.  Nee  movere  nos 
**  debet)  quod  quasdam  res  etiam  ignorantes  possidemus,  (1) 
possession  being  kept  by  any  one  for  us  (colonnm)  is  preserved 
by  intenti(Hi  {animo).  It  is  not  pretended  that  the  Respon- 
dent ever  possessed  by  or  through  these  men,  nor  is  it 
argued  that  they  possessed  for  themselves  :  the  legal  conclu- 
sion therefore  is,  that  they  possessed  for  the  true  owners  : 
that  is  for  the  Appellants.  There  is  no  such  thing  as  a  title  to 
property  vacant  or  in  abeyance.  Every  thing  that  is  capable 
of  ownership  should  have  a  legal  and  determinate  owner. 
One  of  these  squatters,  indeed.  Dinning,  as  we  are  informed, 
by  the  deposition  of  Rugglcs  Wright  and  Alexander  Dewar, 
states  that  he  had  permission  from  one  of  the  Appellants 
to  enter  on  the  said  land.  The  correspondence  with  Suther- 
land, curator  to  Patrick  Robertson,  that  between  Bigelow 
and  Wright  tend  to  give  a  color  and  a  character  to  the 
possession  of  the  Appellants  and  their  auteurs,  Daniel  Suther- 
land is  acknowledged  on  all  sides  to  have  had  the  care  and 
superintendence  of  the  lands  and  to  have  received  the  issues 
and  profits,  as  appears  by  the  depositions  of  Ruggles  Wright, 
Tiberius  Wright,  Thomas  Brigham,  and  Alexander  Dewar, 
the  latter  having  been  appointed  the  agent  of  Sutherland  to 
prevent  any  depredations  and  trespasses  from  being  com- 
mitted on  the  lands,  and  by  the  evidence  of  other  witnesses. 
The  Respondent  seems  to  have  succeeded  to  the  posses- 
sioii  of  Dale  and  McPhall  both  squatters,  and  his  occupation 

(1)  ff.  Lib.  61,  Tit.  2,  L.  3,  §  12,  De  acqix.  vel  amitt  :  possess. 
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appears  to  have  been  of  the  same  character.  Smith  is  also 
one  of  the  Respondent's  predecessors  in  possession  of  these 
lands  which  he  acknowledges  to  have  occupied  without  any 
title.  Dinning's  deposition  is  important  only  as  containing 
evidence,  from  his  own  mouth,  of  the  permission  of  the  Appel- 
lants, under  which  he  was  enjoying  possession,  and  with 
respect  to  the  impeachment  of  his  character,  it  affects  only 
those  parts  of  his  deposition  which  are  not  corroborated  by 
other  witnesses.  If  however  the  necessity  of  tradition  be  not 
incontrovertibly  ascertained,  as  tliere  is  every  reason  to 
believe  that  it  was  not,  as  will  be  seen  hereafter,  as  respecis 
the  circumscription  of  the  Prévosté  et  Vicomte  de  Paris,  the 
title  of  the  Appellants  constitutes  alone  a  sufficient  basis  for 
his  action,  and  he  may  rely  on  the  definition  given  by  Prev6t 
de  la  Jannès  of  the  petitory  action  :  "  lorsqu'on  revendique  la 
"  possession  d'une  chose  uniquement  parcequ'on  la  possé- 
"  dait,  c'est  l'action  possessoire,  lorsqu'on  redemande  la 
"  possession  de  la  chose,  parcequ'on  avait  droit  de  la 
"  posséder,  quoiqu'on  ne  la  possédât  pas  effectivement,  c'est 
*M'actionpétitoire."  (1) 

The  last  question  is  that  of  the  Respondent's  title,  for  the 
sufficiency  of  which  he  has  relied  in  the  very  able  argument, 
made  for  him  at  the  bar  on  a  law  of  Rome,  and  on  regis- 
tration under  the  authority  of  our  Provincial  Statute,  before 
the  Appellants  had  registered  their  own.  In  order  to  deter 
mine  how  far  the  law  quotieSy  which  has  been  cited  has 
any  application  [here,  it  is  necessary  to  inquire  if  the 
Respondent  has  acquired  from  the  same  proprietor  as  the 
Appellants,  for  it  is  only  in  such  a  case  that  it  will  help 
him.  If  it  be  shewn  that  John  Robertson,  the  husband  of 
Catherine  Christie,  and  the  father  of  Catherine,  Maiy  and 
Amelia  Robertson,  his  children  and  heirs,  had  in  the  year 
1804,  disposed  of  the  property  in  question  to  individuals  now 

(1)1  Frevot  de  la  Jannés,  35. 
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represented  by  the  Appellants,  and  this  is  not  a  question  any 
longer  ;  it  follows  that  the  Respondent's  title  is  derived 
from  one  who  had  ceased  to  be  the  proprietor,  and  that  it  does 
not  proceed  from  the  same  source  as  that  of  the  Appellants. 
This  is  clearly  the  sense  in  which  the  law  guoties  has  been 
interpreted,  as  may  be  seen  in  Pothier,  Propriété,  No.  247, 
where  he  says  :  ^^  U  suit  de  là,  que  si  avant  que  la  tradition 
n'ait  été  faite,  cette  personne^  contre  la  foi  de  la  convention, 
vend  ou  donne  la  chose  à  un  autre,  etc.,  etc.  (1)  also,  in 
the  arrêt  of  Grainville,  cited  in  Bowen  and  Ayer,  (2)  On 
the  question  itself  whether  the  law  guoties  has  been  received 
in  France,  though  there  was  much  diversity  of  opinion,  it 
would  seem  to  be  set  at  rest  by  the  above  arrêt^  distinctly 
laying  down,  that  the  law  qtiottes  never  was  law  in  the 
Vicomte  and  Prévoté  de  Paris,  an  opinion  not  inconsistent 
with  that  of  other  writers  who  maintained  that  its  authority 
had  always  been  recognized,  but  without  enlightening  us  as 
to  the  peculiar  divisions  of  France,  in  which  the  provision  of 
the  Roman  law  was  respected. 

The  registering  of  the  Respondent's  title  is  impugned  on 
the  ground  that  unless  it  proceeded  from  the  true  owner,  the 
registration  could  confer  no  right  of  ownership  on  the  Res- 
pondent, registration  not  having  the  effect  of  creating,  but 
merely  of  confirming  titles.  That  the  Respondent  could 
have  acquired  no  right  of  property  under  his  title  is  clear  on 
every  principle  applicable  to  this  question.  "  Lorsque  le  ven- 
detir  a  vendu  et  livré  la  chose  sans  le  consentement  du 
propriétaire,  il  est  évident  qu'il  n'a  pu  transférer  à  l'acheteur 
un  droit  de  propriété  qu'il  n'avait  pas.  "  (3)  Registration  is 
a  means  of  giving  publicity  to  titles,  for  the  purpose  of  securing 
safe  dealing  with  owners  of  real  property,  in  the  same  manner 

(n  4  Toullier,  pp.  55,  56,  No.  57. 

(2)  Recaeil  d'arrêts  de  la  quatrième  Chambre  des  Enquêtes  par  de  Grain- 
▼ille,  p.  380:— 2  Revue  de  Législatiou  et  de  Jurisprudence,  p.  107. 

(3)  Pothier,  Vente,  No.  325,  :— Propriété,  244. 
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that  a  Sherift^s  sale  which  has  been  preceded  by  regular 
publications  of  sale  is  intended  as  notice  to  the  world,  and 
insures  to  the  purchaser  an  indefeasible  title  if  it  have  been 
made  supra  domino,  yet  neither  a  title  by  Sheriff,  if  the  seizure 
and  sale  have  been  effected  against  a  party  who  is  not  tbe 
owner,  nor  the  registry  of  a  title  obtained  from  a  stranger, 
are  effectual  for  acquiring  an  interest  in  it  :  "  Da  créancier 
^*  au  débiteur,  et  aux  complices  de  la  fraude,  il  n'y  a  pas  et 
"  ne  peut  y  avoir  de  différence  entre  un  contrat  de  vente 
"  simulé  et  un  contrat  qui  n'existe  pas.  II  n'y  a  donc  nul 
"  doute  qu'en  ce  cas,  le  créancier  ne  puisse  poursuivre  l'ex- 
"  propriatîon  d'un  bien  qui  n'a  été  vendu  qu'en  apparence, 
"  et  dont  le  débiteur  conserve  encore  la  propriété  réelle,  sous 
"  le  nom  de  son  acquéreur  supposé.  La  iranscriplion  dé 
"  contrat  de  vente  7t'y  peut  mettre  d^obstacle,  car  elle  est  nnUe 
"  comme  le  titre  qui  en  est  Pobjety  (  1  )  If  mere  registiy  conferred 
title,  a  door  would  be  open  to  innumerable  frauds  :  two  per- 
sons in  collusion  could  at  any  time  oust  the  legitimate  owner 
by  concerting  an  imaginary  title,  and  no  possible  vigilance  or 
activity  could  protect  acquired  rights.  Such  was  never  the  in- 
tention of  the  law.  Hence  is  it  that  we  read  in  Merlin,  (2)  speak- 
ing of  the  law  Brumaire  an  7,  the  provisions  whereof  are  ana- 
logous to  those  of  our  registry  laws,  ^4a  transcription  transmet 
'^  à  l'acquéreur  les  droits  que  le  vendeur  avait  à  la  propriété  de 
"  l'immeuble."  Where,  therefore,  the  vendor  had  no  rights,  the 
transcription  or  registration  conferred  none.  In  the  former 
part  of  the  article,  p.  423,  there  is  cited  the  arret  of  Charpentier 
and  Siquot,  quoted  in  the  case  of  Bowen  and  Ayer,  wherein  the 
two  following  very  remarkable  passages  occur,  assuming  that 
transcription  is  considered  as  having  the  same  effect  in  law  as 
tradition,  (3)  "Mais  en  établissant  cette  règle  (the  decision  of 
<^  the  15  L.  C.  de  rei  vendic.)  les  lois  romaines  supposent  que 

il)  Merlin,  QuMt.  de  Droit  vbo.  Expropriation  forcée. 
2)  Questions  de  Droit,  vbo.  Transcription  au  Bureau  des  Hypothèques,  s.  3d, 
p.  425,  Edit.  4o. 
(8)  1  Rev.  de  L,  et  de  Juris.,  Wolowskl. 
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<'  Pacheteur  qui  a  été  mis  le  premier  en  possession  avait  en  sa 
"  {ayeuxxm  titre  valable  et  régulier^  car  une  des  maximes  les 
^'  plus  constantes  de  ces  lois,  e^t  que  la  tradition  n* opère  rien  par 
*'  elle-même^  elle  n'est  fondée  sur  un  juste  titre^"  and  further 
on  :  '^  La  possession  ne  peut  être  d'aucun  effet  pour  lui, 
"  parceque  n'étant  pas  précédée  d^un  titre  légitime  elle  ne 
"  peut  être  considérée  que  comme  une  voie  de  faiU"  Advert- 
ing to  the  unfounded  pretensions  of  one  of  the  parties,  the 
author  says  :  ^'  II  a  aussi  fait  une  fausse  application  de 
"  Particle  26,  car  quand  cet  article  dit  qu'un  contrat  d'acquisi- 
"  tion  ne  peut  être  opposé  à  des  tiers,  tant  qu'il  n'est  pas 
"  transcrit,  il  entend  seulement  que  jusqu'à  la  transcription, 
"  des  tiers  peuvent  du  chef  du  vendeur  prendre  hypothèque 
"  sur  le  bien  vendu  ;  Et  c'est  en  forcer  le  sens,  c'est  en 
"  dénaturer  la  disposition,  que  d'en  conclure  qu^un  tiers  peut 
"  i* approprier  ce  bien  en  V achetant  une  seconde  fois  du  vendeur j 
"  avant  la  transcription  du  premier  contrat.^'*  The  Respon. 
dent  in  opposing  to  the  Appellants  his  own  title,  and  seeking 
to  invalidate  the  rights  of  the  latter  for  the  want  of  a  supposed 
legal  registration  or  tradition,  (for  according  to  the  policy 
of  the  law,  the  effects  of  the  one  or  the  other  are  identical,) 
will  be  met  in  almost  every  writer,  who  has  treated  the 
matter  of  sale,  with  the  doctrine  of  the  necessity  of  a  legi- 
timate title  as  a  preliminary  to  acquire  rights  by  tradition. 
The  1 1  law  in  the  Digest.  §  2,  de  act  empt.  et  vend,  in 
laying  it  down  that  tradition  transfers  property,  adds  that  the 
vendormust  be  the  owner  «  quidem  dominas  fait  venditor^  and 
to  the  same  effect  are  the  laws,  si  duobus  §  4,  fl*.  de  publiciana 
in  rem  actio,  et  uterque  nostram  31,  ft'.  §  2,  act.  empti  et 
venditi.  It  is  therefore  manifest,  that  registration  alone,  can 
have  no  influence  on  the  transmission  of  property.  (1) 

But  the  Appellants  distinctly  deny  that  in  respect  of  the 
County  of  Ottawa,  any  law  required   registration,  and  that 

(1)  2  Battur,  Privileges  et  Hypothèques,  3e  partie,  c.  2,  §  1,  s.  3,  No.  492. 
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the  Respondent  has  acquired  any  right  to  the  prejudice  of 
the  Appellants,  by  a  previous  registration  of  his  title.  The  ques- 
tion must  be  decided  by  a  reference  to  Provincial  Legislation. 
The  1st  Statute  on  this  subject  is  the  10th  audi  1th  Geo.  I  V,c.  8. 
intituled,  "  An  Act  to  establish  registry  offices  in  the  Counties 
of  Drummond,  Sherbrooke,  Stanstcad,  Sheflford  and  Missis- 
koui,"  containing  provisions  for  the  future  only,  and,  therefore, 
having  no  application  to  the  present  cause.  The  next  is  the 
1st  Will.  IV,  c.  3,  intituled,  "An  Act  to  amend  an  Act  passed 
in  the  11th  year  of  the  reign  of  his  late  Majesty,  intituled, 
**  An  Act  to  establish  registry  offices  in  the  Counties  of 
Drummond,  Sherbrooke,  Stantead,  Shefford  and  Missiskoui, 
and  to  extend  the  provisions  of  the  said  Act."  By  the  second 
section  it  is  enacted,  "that  eveiy  person  owning  or  claiming  to 
own  any  landed  or  immoveable  property  whatsoever,  situate 
within  any  of  the  said  Counties  of  Drummond,  Sherbrooke, 
Stanstead,  Shefford  and  Missiskoui,  by  virtue  of  any  Act  or 
instrument  in  writing,  executed  before  the  passing  of  the  Act 
herein  cited  and  amended,  except  the  letters  patent  of  His 
Majesty,  shall  before  the  1st  day  of  May  1832,  enregister  the 
same,  in  the  registry  office  of  the  County  in  which  such  land 
or  immoveable  property  shall  be  situate,  and  every  snch 
legal  instrument  as  shall  not  be  so  enregistered,  shall  be 
utterly  void  and  of  no  effect  whatsoever,  against  subsequent 
purchasers  for  a  valuable  consideration." 

The  3rd  section  enacts  "  that  all  the  provisions  of  the  Act 
before  cited  and  amended  (the  Act  of  the  1 1  Geo.  IV,  c.  8,  and 
not  of  the  present  Act)  shall  extend  to  all  such  lands,  and 
other  immoveable  property,  as  are  or  shall  be  hereafter  held 
in  free  and  common  soccage,  in  the  Counties  of  Ottawa, 
Beauhamois  and  Megantic." 

By  the  4th  section  it  is  provided  :  "  that  from  and  after  the 
"  passing  of  the  Act,  no  Act  or  deed  in  law,  or  instrument  in 
"  writing,  by  which  a  mortgage  or  hypothèque  has  been  or  is 
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*^  created,  shallbind  or  affect  as  a  mortgage,  incumbrance  or 
^^  hffpothèque^  nor  shall  any  Act,  deed  or  instrument  in  law, 
'^  opemte  or  bind  as  a  conveyance,  any  land  or  immoveable 
"  property  situate  within  any  of  the  said  Counties  of  Ottawa, 
*'  Beauhamois  and  Megantic,  save  and  except  all  such  land 
"  and  immoveable  property,  as  is  or  may  be  held  à  titre  de  fief 
"  within  the  same,  unless  the  said  Act,  deed  or  instrument  in 
"  law,  be  enrcgistered  in  the  Registiy  Office  for  the  County 
"  in  which  the  said  land  or  immoveable  property  is  situate, 
'*  within  one  year  after  the  passing  of  this  Act." 

The  last  Statute  having  relation  to  this  question  is  the  2 
Will.  IV,  c.  7,  whereby  it  is  enacted  "that  the  period  assigned 
*'  and  limited  by  the  said  second  clause  or  section  of  the 
'*  before  mentioned  Act,  passed  in  the  first  year  of  His 
"  Majesty's  reign,  chapter  the  third,  for  enregistering  certain 
"  Acts  or  deeds  in  law,  or  instruments  in  writing  in  the 
"  said  clause  or  section  mentioned,  shall  further  be  and  the 
"  same  is  hereby  extended  to  the  first  day  of  May,  which 
"  will  be  in  the  year  of  our  Lord  one  thousand  eight  hundred 
"  and  thirty-three,  and  that  all  such  Acts  or  deeds  in  law^ 
"  or  instruments  in  writing,  in  the  said  clause  or  section 
"  mentioned,  and  required  to  be  cnregistered,  which  shall 
"  not  be  cnregistered  in  the  manner  therein  provided,  before 
"  the  said  first  day  of  May,  in  the  year  of  our  Lord  1833, 
"  shall  be  utterly  void,  and  of  no  effect  whatsoever  against 
^^  subsequent  purchasers  for  a  valuable  consideration." 

All  the  preceding  provisions,  so  far  as  the  Acts,  deeds, 
conveyances  and  other  documents,  made  previously  to  the 
Statute  which  Includes  the  County  of  Ottawa,  are  concerned, 
do  not  require  their  registration.  The  provisions  of  the  11th 
Geo.  IV,  c.  8,  the  only  Statute  affecting  the  past,  are  alone 
extended  to  the  County  of  Ottawa,  leaving  the  Statute  1 
Will.  IV,  c.  1,  to  legislate  for  the  future,  and  for  the  future 
only.    The  titles  of  the  Appellants  are  consequently  not 
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affected  by  any  part  of  this  legislation;  It  ia  therefcne 
unnecessary  to  discuss  the  question  how  far  titles,  other  than 
mere  conveyances,  and  which  are  derived  from  marriage  and 
succession  ought  to  be  registered  and  in  what  manner.  It 
is  sutficient  for  the  Appellants  that  they  were  under  no  obliga- 
tion to  register  their  titles,  in  order  to  arrive  at  the  conclu- 
sion that  the  Respondent  could  derive  no  benefit  £rom  the 
registration  of  his  own. 

The  result  of  this  opinion,  in  reference  to  the  question  as 
to  what  laws  govern  lands  held  in  free  and  common  soccage, 
as  respects  alienation  of  property,  descent,  dower  and  other 
rights  of  married  women,  and  in  reference  to  that  question  onlj 
is  perhaps  a  subject  of  regret .  The  inconvenience  of  two 
systems  of  law  in  the  same  Country  is  manifest.  Inclination 
would  lead  to  an  adverse  conclusion,  but  it  is  for  legislators 
1o  decree  what  ought  to  be,  and  for  judges  to  declare  the  law 
as  it  is. 

For  the  above  reasons,  it  is  thought  the  judgment  of  the 
Court  below  ought  to  be  reversed  with  costs,  and  that  the 
Appellants  should  obtain  the  relief  which  they  seek  by  the 
present  appeal,  in  being  declared  the  lawful  owners  of  the 
property  in  question  with  the  usual  consequences  of  the  adju- 
dication against  a  possessor  in  bad  faith,  including  the 
rejection  of  the  Respondent's  claim  for  ameliorations — ao 
opinion  founded  on  the  high  authority,  among  others,  of 
Pothier,  (I)  in  cases  presenting  circunutances  like  the  pre- 
sent one. 

Judgment  reversed. 

Stuart,  H.  Attorney  for  Appellants. 
Black,  the  Honble.  H.  Counsel. 

Dbumhond,  (Alty.  Genl.)  &  Lobanger,  Attorneys  for 
Respondent. 

(1)  Poih  :  Domaine  de  Propriété,  No.  350. 
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COUR  SUPERIEURE.— QUEBEC. 

Présents:  Bowen,  Juge-en-Chef,'DuvAi-  et  Caron,  Juges. 

Na  618  C  RussBLL Demandeur. 

de          <                                       vs. 
1853.       (  Jenkins Défendeur. 


Jugtf  : — Que  celui  qui  a  acquis  un 
immeuble,  sujet  a  la  faculté' 
DK  re*he'rs*i  ne  peut  évincer  le  loca- 
taire dont  le  bail  n'est  par  expiré. 


Held  : — ^That  the  purchaser  of  an 
immoveable    property,    subject  to 

THE  RIGHT  OF  REDEMPTION,    Cannot 

eject  the  lessee  whose  lease  has  not 
expired.' 


Jugement  rendu  le  17  Octobre,  1858. 

L'action  du  Demandeur,  alléguait  qu'il  était  devenu  pro- 
priétaire de  Pimmeuble  occupé  par  le  Défendeur  à  titre  de 
locataire,  et  concluait  à  ce  que  le  Défendeur  fut  condamné 
à  lui  en  délivrer  la  possession.  Le  titxe  du  Demandeur  était 
un  acte  de  vente  avec  faculté  de  réméré  en  faveur  du  vendeur. 
La  question  à  juger  était:  L'acquéreur  à  réméré  peut-il  évincer 
le  locataire  ?  Elle  est  résolue  dans  la  négative. 

DuvAi-,  Juge  :  D'après  la  disposition  de  l'art.  1761,  du  code 
Civil,  et  l'opiiiion  des  commentateurs,  l'acquéreur  à  réméré 
ne  peut  expulser  le  preneur,  tant  qu'il  n'est  pas  .propriétaire 
incommutable  ;  et  cette  disposition  expressé  du  code  n'est 
que  la  reproduction  d'une  règle  déjà  consacrée  par  l'ancienne 
jurisprudence.  Duvergier,  (l)dit^  "Quoique  la  vente  à  réméré 
transfère  la  propriété  à  l'acheteur,  on  a  cru  ne  pas  dé  voir  lui 
attribuer  immédiatement  tous  les  effets  que  produit  une  vente 
pure  et  simple,  sur  le  bail  consenti  par  le  vendeur.  On  a  été 
déterminé  par  cette  considération,  qu'il  serait  fâcheux  d'ex, 
poser  le  bailleur  à  l'action  en  garantie  du  preneur,  lorsque 
l'exercice  du  réméré  peut  à  chaque  instant  résoudre  la  vente, 
et  faire  cesser  ainsi  l'obstacle  qu'elle  élève  à  l'exécution  du 
bail.   La  disposition  de  l'article  1751  est  expresse  ;  elle  n'est 

(1)  Traité  du  Louage,  Vol.  3,  No.  592. 
'21 
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que  la  reproduction  d'une  règle  déjà  consacrée  pa»r  l'ancienne 
jurisprudence. "(1  ) 

Pour  ces  raisons,  l'action  du  demandeur  est  déboutée. 

Andrews,  pour  le  Demandeur. 
Ross  et  Parkin,  pour  le  Défendeur. 


BANC^DE^LA  REINE,  j  district  DE  MONTREAL 

Présents  :  Rolland,  Panet  et  Aylwin,  Juges. 

C  Cherrier, Appdant- 

1853.   ]  et 

(  Bender,.  •> • • •  •  •  •  Intimée. 

Jugé  : — Que  les  Couis  en  Canada  ont ,  Held  : — ^That  the  Courts  in  Cansda, 
droit  de  déclarer  la  femme  déchue  de  have  a  right  to  declare  that  a  married 
set  avantages  matrimoniaux;  dans  une ,  women  has  lorfeited  her  matrimonial 
action  en  séparation  de  corps  et  de,  right  s,  in  an  action  «n  separation  «kcor^s 
biens,  pour  cause  d'adultère.  et  de  biem,  by  reason  of  the  adultery  of 

I  the  wile. 

Jugement  rendu  le  11  Juillet,  1858. 

L'action,. en  Cour  inférieure,  avait  été  intentée  de  la  part 
de  l'Appelant  contre  PIntimée,  sa  femme,  en  séparation  de 
corps  et  de  biens,  pour  cause  d'adultère.  La  Cqut  avait 
prononcé  la  séparation,  mais  avait  refusé  de  déclarer  la  femme 
déchue  de  ses  avantages  matrimoniaux,  sur  le  principe  qu'elle 
n'avait  pas  jurisdiction  à  cet  effet.  L'appel  était  interjeté 
pour  faire  réformer  ce  jugement  sous  ce  rapport^  Le  juge- 
ment de  la  Cour  inférieure  est  en  conséquence  réformé,  et  la 
déchéance  prononcée. 

per  Curiam.  La  question  à  décider  est  de  savoir  li  les 
Cours  en  Canada,  telles  qu'elles  sont  constituées,  ont  le  droit, 
de  déclarer  la  femme  déchue  de  ses  avantages  matrîmoniaiix, 

Çl)  Bretonnier  sur  Henrjrsi  quest  So,  No.  18 ':— Brodeati,  Lapevrère,  lett  f. 
No.  2d:-Bourjon,  Uv.  IV.  ch.  VI,  Section  TJUc  No.  73. 
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dans  Paction  en  séparation  de  corps  et  biens,  pour  cause 
d'adultère. 

La  raison  de  douter  est  qu'en  France.,  dans  ces  sortes  de 
poursuites^  il  y  avait  cumul  du  civil  et  du  criminel  devant 
le  même  tribunal,  ce  qui  n'a  poûcit  lieu  en  Canada.  La 
Cour  y  prononçait  sur  la  plainte  de  la  partie  civile,  et 
satisfaisait  en  même  temps  à  la  vindicte  publique  par  la . 
punition  de  la  femme  adultère,  en  ordonnant  sa  détention 
dans  un  couvent.  En  Canada,  l'adultère  ne  peut  être  le 
sujet  d'une  poursuite  criminelle  ;  il  ne  donne  ouverture  qu'à 
l'action  civile  :  or  la  question  est  de  savoir  si  la  déchéance 
de  la  femme  de  ses  avantages  matrimoniaux  appartient  à 
Paction  civile,  ou  à  la  poursuite  criminelle.  Nous  n'hési- 
tons pas  à  dire  qu'elle  appartient  à  la.  première.  L'adultère 
est  une  violation  du  contrat  intervenu  entre  les  parties,  viola- 
tion qui  donne  lieu  à  cette  déchéance  ;  ce  qui  nous  semble 
justifié  par  de  nombreuses  autoTités.(l) 

Le  Jugement  de  la  Cour  inférieure,  rendu  par  Day  et 
Vanfelson  Juges,  (Mondelct  C.  dissentiente)  disait:  "La 
Cour,  considérant  qu'elle  ne  peut,  en  raison  de  l'adultère  de 
la  Défenderesse  et  par  la  loi,  condamner  la  femme  à  perdre 
son  douaire  et  autres  avantages  matrimoniaux,  rejette  les 
conclusions  du  demandeur  à  cet  effet. 

En  conséquence,  le  jugement  est  réformé,  et  la  femme 
est  déclarée  déchue  de  ses  avantages  matrimoniaux. 

Peltier  et  Papin,  pour  l'Appelant. 


(1)  1  Bouijon,  pp.  614,  515,  ch.  3,  1ère  partie  de  la  Communauté:— 
NouT.  Dénisart  vbo.  Adultère,  a.  10,  No.  7,  p.  d92  :— Pothier,  Mariage,  No. 
527  : — ft  Argou,  p.  359  :— LeBrun,  Communauté,  p.  526! — 10  TouUier,  p.  350, 
No.  237  :^N.  Oen.  Tbo.  Douaire,  s.  11,  No.  4  :— 3  Troplong,  Mariage,  No. 
2132  :--Detpei«aea,  de  la  Dot,  sect,  i,  No>  89,  5o  :— No.  287  de  1850,  Caron  va. 
Johaaon. 

27* 


No,  2322 
de 
1853.    . 
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COUR  DE  CIRCUIT.— QUEBEC. 
Présent:  Duval,  Juge. 

LxLisTiuce^a/..,...  •« Demanieun. 

va. 
B  AiLLAROEON DéfendcreâSi. 

et 
La  Maison  de  la  Trinits.  ••••••  Tiers-Same. 


Jueé: — Que  les  penfiont  accordées 
aux  Pilotes  iufinnes,  et  aux  veuves  et 
aux  enfants  de  Pilotes,  sur  le  fonds  créé 
à  cet  effet  par  la  4ôe  Geo.  III.  c.  12|  s. 
11 1  ne  sont  pas  saisissables. 


Held  :~That  a  relief  or  pemîoii 
granted  to  decayed  Pilots,  and  to  the 
widows  and  ih%  children  of  Pilots,  upoa 
the  funds  established  by  the  45th  Geo. 
Ill,  c.  12,  s.  11,  cannot  be  seized  or 
attached. 


Jugement  rendu  le  20  Octobre^  1853. 

Par  le  Statut  Provincial  de  la  45e  Greo.  III,  c.  12,  s.  11, 
il  est  Statué  "  qu'attendu  qu'il  est  désirable  qu'un  fonds  soit 
établi  pour  le  soulagement  des  Pilotes,  et  des  veuves  et 
enfants  de  Pilotes  qui  peuvent  devenir  infirmes,  ou  tomber 
dans  la  misère,  la  pauvreté  et  le  besoin,  un  tel  fonds  soit 
établi  sous  le  nom  de  fonds  des  Pilotes  infirmes,  auquel 
chaque  Pilote  devra  contribuer  huit  deniers  par  livre  des 
sommes  qu'il  recevra  pour  pilotage,  payables  entre  les  mains 
de  1^1  Maison  de  la  Trinité,  et  que  .la  dite  Corporation  soit 
autorisée  et  requisç  d'accorder  telle  aide,  sur  le  dit  fonds,  aux 
Pilotes  infirmes  et  .en  détresse,  et  aux  veuves  et  enfants  de 
Pilotes,  que  la  dite  Corporation  ou  la  majorité  d'icelle  jugera 
juste  et  convenable." 

•  La  Défenderesse,  veuve  de  Pilote,  avait  obtenu  l'octroi 
d'une  telle  aide  sous  forme  de  pension  ;  les  Demandeurs,  qui 
avaient  un  jugement  contre  elle,  firent  saisir  cette  pension; 
la  question  qui  s'éleva  fut  de  savoir  si  les  deniers  arrêtés 
étaient  saisissables. 

Ter  Curiam.  La  Cour  est  d'opinion  que  ces  deniers 
octroyés  dans  le  cas  de  pauvreté^  de  misère  et  de  besoin, 
pour  tenir  lieu  d'aliments,  ne  sont  pas  saisissables.  D'ailleurs, 
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accordés  pour  le  soutien  de  la  veuve  et  de  ses  enfants,  ils  ne 
peuvent  être  saisis  pour  la  dette  due  par  la  femme  seulement, 

Saisie-arrêt  déclarée  nulle. 

LxiiiKVBC  et  Angkbs,  Procureurs  des  Demandeurs. 
LxoARK,  Procureur  de  la  Défenderesse. 


^i^»^»»^^^^«i»^^*«»»»»»^W^^^<»^<MW»«V^M»^ 


QUEEN'S  BENCH. 
Aftbal  side. 


.1 


DISTRICT  OF  MONTREAL. 


1853. 


'  Clarke,  Defendant  in  the  Court  beUno^ 

Appellant. 
and 
Johnston,  Plaintiff  in  the  Court  belaWy 

Respondent. 


Jugé  :— Qu'un  plaidoyer  affinnatifj 
tel  qu^Ine  exception,  peut  être  produit 
•n  même  temps  quhu»  Défense  au  fiinds 
«n  feit. 


'  Held  :— That4ui  affirmatiTe  plea,  such 
as  a  plea  of  set-off,  may  be  filed  toge- 
ther with  the  general  issue. 


Judgmentrendered  the  11th  July,  1853. 

This  was.anA{^al  from  an  Interlocutory  Judgment  of  the 
Superior  Court,  rendered  on  the  second  day  of  March,  one 
thousand  eight  hundred  and  fifty-two,  dismissing  the  plea 
lastly  filed  by  the  Defendant  in  the  Court  below,  which  was 
a  Défense  au  fonds  enfait^  on  the  ground  that  a  plea  of  com- 
pensation had  been  filed  together  with  it,  and  that  a  Défense 
nu  fonds  en  fait  ^  which  denies  all  the  allegations  of  a  PlaintiiTs 
declaration,  is  inconsistent  with,  and  contradictoiy  to  a  plea 
of  compensation,  which  admits  the  pre-existence  of  the  debt 
alleged  to  be  due,  and  'sought  to  Se  recovered  by  the  same 
declaration. 

For  these  reasons  the  Defense  au  fonds  en  fait  had  been 
ordered  to  be  struck  out  from  the  files  of  the  Court  below, 
and  the  Appellant  considering  himself  aggrieved  by  the  Inter- 
locutory Judgment  in  question,  sought  to  have  it  reversed. 
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The  action  had  been  brought  by  the  Respondent,  Plaintiff 
in  the  Court  below,  for  the  recovery  of  £187.  ISs.  cunency,. 
amount  of  a  Promissory  Note,  alleged  to  have  been  made 
by  Clarke,  in  the  name  of  Johnston,  and  while  he,  Clarke, 
was  in  Johnston's  employ,  as  his  Book-keeper  and  Salesman. 

The  Plaintiff  in  the  Court  below  admitted  in  his  Déclara, 
tion  that  Clarke,  the  Appellant,  was  his  Agent  and  Attorney, 
and  had  authority  to  make  and  sign  Notes  for  him,  but  that 
this  authority  only  extended*  and  had  reference  to  Notes  given 
for  the  purposes  of  the  trade  of  Johnston,  the  Plaintiff  in  the 
'  Court  below,  and  Respondent. 

But  he  pretended  that  the  Note  on  which  the  action  was 
founded  had  been  made  for  the  benefit  of  Clarke,  and  was  alto- 
gether unconnected  with  any  business  transaction  of  Johnston' 
and  granted  with  fraudulent  intent  ;  and  that  he,  Johnston,  had 
to  pay  the  Note  when  it  became  due,  and  was,  in  conse- 
quence, entitled  to  recover  the  amount  from.  Clarke. 

The  Appellant,  Defendant  in  the  Court  below,  had  filed  six  * 
pleas  to  this  action,  of  wHich  four  were  Peremptory  Excep- 
tions founded  on  a  Deed  of  Agreement  between  Johnston 
and  Clarke,  by  which  Clarke  was  authorized  to  sign  Notes 
for  Johnston,  aud  was  entitled  to  a  certain  salary  to  be  deter- 
mined in  the  manner  set  forth  in  the  agreement.  The  consi- 
deration of  these  four  pleas  was  not  involved  in  the  Appeal. 
The  fifth  plea  was  a  plea  of  compensation,  and  the  sixth  a 
Défense  au  fonds  enfuit 

.  The  Plaintiff  in  the  Court  below  made  a  motion  on  the  ISth 
day  of  January,  1852,  to  have  the  fifth  pleading  dismissed, 
as  being  inconsistent  with  the  other  pleadings  filed  by  the 
Defendant  in  the  Court  below,  the  Appellant.  This  motion 
was  dismissed  with  costs. 

The  Plaintiff  in  the  Court  below  made  another  motion,  tend- 
ing lo  dismiss  Uie  Défense  au  fonds  en  faiîy    because  this 
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pies,  o(  Défense  au  fonds  en  fait^  ^^  was  contradictory  to  and 
^^  inconsistent  witb  each  and  eveiy  of  the  other  pleadings  in 
^^  this  cause  ;  the  saidplea  containing  allegations,  declaring  in 
*'  effect,  that  all,  every,  and  each  of  the  allegations  of  the  Plain- 
*^  tifPs  Declaration  are  false,  untrue  and  unfounded  in  fact, 
*'  and  formally  and  specially  denying  each,  all  and  every  of  the 
^'  said  allegations,  and  all  the  other  pleadings  being  affirm- 
*'  ative  and  in  accordance  with  the  matters  set  forth  in  the 
"  said  Plaintiff's  Declaration." 

Judgment  was  rendered  on  the  second  day  of  March,  1852, 
granting  this  motion  on  the  following  grounds.: — "  Consi- 
*•  dering  that^  in  and  by  the  said  fifth  plea,  the  Defendant 
**  hath  pleaded  piayment  and  compensation  of  the  sum  by  the 
**  Plaintiff  sued  for  by  means  of  a  larger  sum  alleged  by  the 
**  Defendant  to  be  due  him  by  the  Plaintiff,  and  considering 
^'  that  such  a  plea  of  payment  and  satisfaction  is  an  admission 
*'  of  the  pre-existence  of  the  debt,  songht  to  be  recovered  by 
«Plaintiff; 

**  Considering  that  the  plea  by  the  Defendant  sixthly 
'^  pleaded  contains  a  denial  ol  all  the  allegations  of  the 
'*  Plaintifl's  Declaration  ; 

**  Considering  lastly,  that  the  said  sixth  plea  is  incon- 
**  sistent  with  and  contradictory  to  the  said  fifth  plea,  and 
*'  cannot  and  ought  not  to  remain  as  a  part  of  the  record  : 
•'  the  Court  doth  grant  the  said  motion  in  so  far  as  it  affects 
"  the  said  above  mentioned  two  pleas,  and  doth  dismiss  with 
"  costs  the  said  sixth  plea  pleaded  by  the  Defendant." 

To  this  Interlocutoiy  Judgment  the  Appellant  excepted, 
and  it  is  from  that  Judgment  the  Appeal  was  instituted. 

The  Appellant  contended,  that  the  doctrine  laid  down  in 
the  Judgment  was  unsoimd  in  law,  and  wholly  inadmissible 
as  a  rule  of  proceeding,  and  claimed  a  reversal  of  the  Judg- 
ment, for  the  following  among  other  reasons  : 
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"  1.  Because  in  none  of  the  pleadings*  filed  by  the  Defen* 
dant  in  the  Court  below,  is  there  an  unqualified  admission  of 
the  facts  alleged  in  the  Declaration. 

"  2.  Because  the  plea  fifthly  pleaded  by  the  Defendant  in 
the  Court  below,  does-  not  amouril  to  a  positive,  express  and 
unqualified  admission  of  the  facts  in  the  Plaintift's  Declara- 
tion, or  of  the  pre-existence  of  the  debt  sought  to  be  recovered 
by  the  Plaintiff  in  and  by  the  said  action,  or  of  any  other 
debt  due  by  the  Defendant. to  the  Plaintiff. 

^^  S.  Because  the  plea  sixthly  pleaded  by  the  Defendant  in 
the  Court  below,  is  not,  in  and  by  the  dénégations  therein 
set  forth,  inconsistent  with  or  contradictory  of  the  matters  and 
things,  contained  in  the  said  fifth  plea. 

"  4.  Because,  although  the  plea  sixthly  pleaded  by  the 
Defendant  in  the  Court  below,  doth  allege  and  contain  a 
denial  of  the  allegations  set  forth  in  the  Declaration  of  the 
said  Plaintiff,  nothing  either  by  law,  or  by  the  practice  of 
the  Court  below,  renders  such  pleading  irregular,  illegal  or 
inadmissible  by  reason  of  any  of  the  pleas  previously  pleaded 
by  the  Defendant,  to  the  action  of  the  Plaintiff  in  the  Conit 
below,  (1) 

The  Respondent  in  support  of  the  Judgment  argued  that  the 
Pleas  were  contradictoiy,  and  that  the  admission  of  such 
pleadings,  concurrently,  would  render  it  impossible  for  a 
Plaintiff  to  know  what  a  Defendant  relied  upcm  for  his  defence, 
and  would  render  nugatory  the  provisions  of  the  85tb  secticm 
of  the  Statute,  12  Vict.  c.  38.  {2) 

(1)  Authorities  cited  by  the  Appellant  : — 2Lacombe,  p.  335  : — Répert  Gayot 
vbo.  Confession  : — Denisart  vbo.  Confession  : — ^Jousse,  Comment,  sur  POitl.  da 
1667,  Tit,  10,  Art.  8  :— Merlin.  Quest,  de  Droit  vbo.  Confession  :~Pothier, 
Proc.  Civile,  p.  71  :— Dalloz,  de  l'Aveu,  de  Pludivisibilit^  de  PAveu  :— 9  Toul- 
lier,  No.  335. 

(2)  Authorities  cited  by  the  Respondent  : — Stephens  onPleadinES,  p.  273.  Note  :- 
Poncet,  Traité  des  Actions,  pp.  226-8  :>-Lemerle,  Fins  de  non  Recevoir,  pp.  U, 
12  :— 1  L.  C.  Reports,  McLean  vs.  McCormick,p.  369  :— 1  L.  C.  Reports,  Casey 
V9.  Villeneuve,  p.  487  :— 8  Martin's  Louisiana  Rep.,  pp..488, 492  :— 1  Revnede 
Législation  et  de  Jurisp.,  p.  291  :— Impey's  Practice,  k.  B.,p.  226:— 1  Tidd'i 
Practice,  p.  655  ;— SChitty's  Practice;  p.  736. 
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Rolland,  Justice  :  We  have  to  detennine  whether  an 
affirmative  plea  and  the  plea  of  general  issue  can  be  pleaded 
together  in  the  same  action.  This  is  a  vexed  question,  upon 
which  a  variety  of  contradictoiy  decisions  have  been  render* 
ed  for  more  than  forty  years.  This  decision,  I  hope,  wUl 
setde  this  point.  We  hold  that  such  pleas  may  be  pleaded 
in  one  and  the  same  action,  and  that  in  such  a  case  the 
Plaintiff  must  prove  his  demand,  before  the  Defendant  can  be 
obliged  to  enter  upon  the  proof  of  the  allegations  of  his 
exception  or  affirmative  plea.  In  such  a  case,  however,  the 
general  issue  ought  to  be  veiy  express,  and  contain  a  positive 
dénégation  of  the  PlaintiA's  allegations. 

AtlwimT,  Justice  ;  The  rule  of  the  Roman  Law  which 
govemâ  this  case  is  9  Marceli  :  "  Non  utique  exisliraatur  con- 
fiteri  de  intentione,  adversarlus,  quo  cum  agitur,  quia  excep- 
tione  utitur.  D.  44,  1,  9.  Bonjean,  in  his  Traité  des  actions, 
says  :  "  La  demande  de  l'exception  n'emporte  pas  acquiesce- 
ment a  la  prétention  du  Demandeur  formulée  dans  Pintentto  : 
de  même  que  chez  nous,  les  conclusions  subsidiaires  n'en- 
trainent  pas  renonciation  aux  conclusions  principales,  quoi- 
que bien  sauvent  ces  diverses  conclusions  paraissent  s'exclure 
mutuellement."  (1)  Admissions  made  by  a  party  excipient 
in  his  plea  are  to  be  considered  only  as  made  hypo- 
thetically,  and  proceed  upon  the  assumption  that  the  adverse 
party  shall  iSrst  establish  his  own  demand.  ^^  Excipiens 
videtur  fateri  conditionaliter,  si  videlicet  actor  probaverit 
suam  intentionem  prout  tenetur  probare.  Fachinœus  Con- 
troversiarum  lib.  11,  Cap.  6.  De  compensationibus  an 
eum  opponens  censentur  debitum  fateri."  When  the  author 
in  treating  the  very  question  now  before  the  Court  says  :  "In 
solutione  exceptum  est,  ut  cam  opponens  non  dicatur  fateri, 
ergo  idem  in  compensatione.  Qui  vult  compensare  guppomt 
deUtum  probtaum  vd  probatidum  ab  actare^  non  autemillud 
<1)  1  Bonjean,  Traité  des  Actions^  436. 
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fatetur.  Stuvius,  in  his  Syntagma,  Exercitatio  46,  page  4SI, 
ad  libram  digest.  44,  tit.  1,  says  also  expressly,  ^^Compensatio- 
nem  opponens,  non  videtur  confiteri  debitum,  Exceptio  enim 
non  aliamente  reo  objicitur,  quam  ad  excludendam  intentio- 
nem  actoris,  adeo  qne  sub  hoc  condUione  exceptio  videtwr 
aUata.  Si  scilicet  de  intentions  actoris  constitent^  hoc  tàmen 
exceptione  ittum  exdudi  posse;  "  and  he  adds  :  '^  Idem 
est  in  exceptione  solutionis  nam  et  banc  qui  objicit  nan 
fatetur  debitum.^^  Wamkœnig  Vol.  1,  p.  S09,  is  to  the 
same  point.  The  practice  in  France  seems  to  have  been  con- 
formable to  the  Roman  principle,  and  I  think  I  may  say  that 
at  least  in  the  Court  at  Quebec,  within  the  period  of  my 
experience,  it  has  been  repeatedly  held  that  a  plea  which 
admits  and  avoids,  does  not  exempt  the  opposite  party  from 
making  proof  of  his  demand.  I  am  clearly  of  opinion,  that 
in  the  Judgment  overruling  the  Défense  au  fonds  en  fait 
there  is  error.  (1)— rJudgment  reversed. 
Ross  and  Monk,  Attorneys  for  Appellant. 

COUR  d'appel!!^îstric^^ 

Présents  :  Rolland,  Panet  et  Aylwik,  Juges. 

■  Creates,  {Demandeur  en  Cour  Inférieure^) 

Appdtmt. 
et 
Macfarlane,  {Défdr.  et  Oppt.  en  Cour  Inférieure,) 

Intimé. 


Jugé  i—Que  le  délaissement,  sur  une 
action  hypothécaire ,  peut  être  fait  au 
Greffe,  et  ^u'il  n'est  pas  nécessaire  d'en 
donner  avis  au  Demandeur. 


Held  :--That  the  déUiitstmentf  in  tn 
hypothecary  action,  may  he  made  at 
the  Office  of  the  Prothonotary,  and  that 
notice  thereof  need  not  be  given  to  the 
Plaintiff. 


Jugement  rendu  le  12  Octobre,  1853. 

L'Appelant  en  cette  cause  obtint  jugement  contre  l'Intimé, 
le  condamnant,  comme  détenteur  d'un  certain  immeuble,  à 


Ibid, 

Henry's,  p. 

834  :— American  Jurist.,  Vols.  18  et  seq.  p.  29. 
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payer  à  l'Appelant  la  somme  de  £53  6  8  avec  intérêt  &c.,  si 
mieux  n'aimait  le  dit  Intimé  délaisser  le  dit  immeuble  sous 
quinze  jours  à  compter  de  la  signification  de  la  dite  sentence. 
Ce  jugement  fut  signifié  à  l'Intimé  le  1er  Juin,  1852,  et  le 
12  Juin,  l'Intimé  comparut  au  Greffe,  fit  son  délaissement, 
dont  acte  fut  rédigé  comme  suit  : 


PROvnfciB  OF  Canada,    )  jjj  ^jjg  SUPERIOR  COURT. 
District   dp  Montreal.  J 

S  John  Creates, Plaintiff, 
vs.. 
Archibald  Macfarlane, Defendant 

On  this  twelfth  day  of  June,  one  thousand  eight  hundred  and 
fifty-two,  personally  came  and  appeared  in  the  Prothonotaiy's 
Office  of  this  Court,  Archibald  Macfarlane,  the  Defendant  in 
this  cause,  who,  in  order  to  avoid  further  expense  and  the 
consequences  of  the  Judgment  en  déclaration  d^hypothèqae^ 
in  this  cause  rendered  on  the  thirty  «-first  day  of  May  last  past, 
and  in  consequence  of  the  option  given  him  by  the  coutume 
and  the  said  Judgment,  declares  that  at  the  risk,  peril'  and 
fortune,  risques^  périls  etforttineSj  of  whom  it  may  appertain, 
he  abandons,  in  justice,  il  délaisse  enjustice^  so  far  as  in  him 
lies,  and  he  may  lawfully  do  the  same,  the  lot  of  land  men- 
tioned and  described  in  the  said  Judgment,  as  follows,  to 
wit  :  "a  lot  of  land  sHuate  in  the  Township  of  Hemmingford, 
containing  five  arpents  more  or  less  in  front,  by  ten  arpents 
in  depth,  more  or  less — joining,  in  front,  to  the  Montreal 
River,  in  rear,  to  John  Wingate,  on  both  sides,  to  Mr.  George 
Fisher  or  representatives — with  a  house  and  bam  thereon 
erected — with  all  and  every  the  members  and  appurtenances 
thereto  belonging  ;**  of  all  which  acte  is  granted  to  him,  the 
said  Archibald  Macfarlane,  the  said  Défendant  in  this  cause 
the  day,  month  and  year  first  above  written,  and  hath  signed, 
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these  presents  having  been  first  duly   read  to  him  indue 
form. 

{Signedy)        Archibald  Macfablanb. 

Taken  and  acknowledged  before  us,  this 
12th  day  of  June,  1851. 

{Signed,)        Monk,  Coffiit  k  Papivkao. 

P.  S.  C. 

Nonobstant  ce  délaissement,  l'Appelant,  le  20  Juillet, 
1852,  'fit  émaner  un  Bref  d'Exécution  çcmtre  les  meubles  du 
Défendeur,  dont  PIntimé  demanda  la  nullité,  par  une  Opposi- 
tion cfin  d^annulerj  fondée  sur  son  délaissement. 

L'Appelant  contesta  l'Opposition  en  autant  que  le  prétendu 
délaissement  était  informe,  illégal  et  nul  ;  qu'il  n'avait  pas 
été  fait  avec  la  sanction  ou  l'intervention  de  la  Cour  ;  qu'acte 
n'en  avait  pas  été  demandé,  par  Macfarlane^  ni  octroyé  par 
la  Cour,  et  que  le  Demandeur  n'en  avait  pas  été  notifié. 
Greaves  alléguait  de  plus,  que  lors  du  prétendu  délaissement, 
l'immeuble  en  question  était  sous  la  main  dé  la  justice,  et 
saisi  sur  un  nommé  McDonald,  (débiteur  principal  de  l'Appe- 
lant,) que  l'Intimé  l'avait  laissé  vendre  comme  appartenant 
à  McDonald,  et  avait  fait  opposition  à  la  distribution  des 
deniers  en  provenant,  pour  être  payé  d'une  créance  qu'il 
avait  contre  ce  McDonald,  et  que  de  fait,  il  n'avait  jamais  pa 
délaisser  l'immeuble  en  question. 

Aprèa  audition  des  parties,  le  6  Décembre,  1858,  la  Cour 
Supérieure  à  Montréal,  prononça  que  le  délaissement  de 
PIntimé  avait  été  fait  conformément  à  la  pratique  de  cette 
Cour,  et  était  un  délaissement  suffisant  aux  termes  du  juge- 
ment rendu  dans  la  cause,  et  que  les  faits  allégués  dans  la 
ecxitestation  de  l'Appelant  ne  pouvait  empocher  l'octroi  des 
conclusions  de  l'opposition  afin  d'annuler,  qui  fut  en  consé- 
quence maintenue,  et  la  Cour  mit  au  néant  le  Bref  de  Fieri 
Facias  émané  contre  les  meubles  de  PIntimé,  avec  dépens. 
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Grtaves  appela  de  ce  jugement,  invoquant  pour  le  £eùre 
infirmer  les  raisons  suivantes  : 

1.  Parcequ'un  délaissement  pour  être  efficace  doit  être 
fBi  l^  faiiie  signé  au  registre. 

S.  Qu'il  doit  être  fait  au  Greffe  du  district  où  est  situé 
l'immeuble,  tandis  qu'ici  rien  ne  constate  oà  il  a  été  fait, 
mais  il  est  dit  seulement  que  la  partie  a  comparu  ^^  in  thé 
''  Piothonotary's  Office  of  this  Court." 

3.  Parceque  le  délaissement  doit  être  fait  d'une  manière 
absolue,  et  sans  aucune  restriction,  tandis  que  le  délaisse- 
ment qu'on  allègue  ici  comporte  qu'il  est  fait  seulement  "  en 
autant  que  le  comparant  peut  le  faire  légalement." 

4.  Parceque  le  délaissement  est  un  contrat  judiciaire,  par 
lequel  une  partie  fetit  un  transport,  comme  considération  de 
sa  libération  personnelle,  du  paiement  d'une  somme  de 
deniers,  et  ne  peut  être  censé  fait  légalement  et  avoir,  sa 
perfection  sans  l'intervention  du  tribunal,  sur  la  demande 
d'acte  qui  lui  en  est  faite  après  avis  donné  à  la  personne  en 
&veur  de  qui  le  délaissement  est  fait. 

5.  Parceque  le  dêlaîsssement  devait  être  signifié  en  en 
laissant  copie  au  Demandeur. 

6.  Parceque  ces  foimalités  étaient  regardées  en  France 
eomme  essentielles,  et  doivent  être  en  force  ici  en  l'absence 
de  loi  ou  de  règle  de  "pratique  à  l'enccmtre. 

7.  Parcequ'il  n'existe  aucune  loi  ou  règle  de  pratique  qui 
dispense  de  l'observation  de  ces  formalités,  ni  décision  des 
Cours  sur  ce  point  après  contestation,  de  manière  à  établie 
une  jurisprudence  à  cet  égard. 

8.  Parcequ'un  délaissement  ne  peut  être  fait  que  lorsque 
la  partie  a  la  possession  absolue  et  im  titre  de  propriété  de 
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3.  Because  by  law  a  Curator  to  an  absentee  is  only  the 
guardian  of  the  absentee's  property,  and,  therefore,  cannot  be 
impleaded  iA  the  name  of  such  absentee,  who  should  be 
called  in  by  advertisement. 

4.  Because  the  allegations  of  the  said  declaration  aie 
otherwise  insufficient,  contradictory,  and  illegal,  and  shew 
no  cause  of  action  whatever  against  the  said  Defendant  in 
his  said  capacity. 

By  a  second  plea,  the  same  matter  was  set  up  by  way  of 
peremptory  exception,  and  the  Defendant  further  pleaded  the 
general  issue  by  a  Défense  au  fonds  en  fait. 

The  Plaintiff  filed  an  answer  in  law  to  the  second  pka, 
and  issue  being  joined  on  these  pleadings,  the  parties  weie 
heard  on  the  demurrers^  before  Day  and  Mondkust,  Justices, 
and  a  re-hearing  ordered. 

At  the  argument,  Morris,  for  Plaintif]^  contended  that  the 
action  was  brought  in  conformity  with  previous  practice,  and 
was  sustainable  in  law.  The  Act  of  1849,  was  merely  pe^ 
missive,  simply  making  it  lawful  to  call  in  an  absentee  by 
advertisement,  but  when,  as  in  this  case,  the  Court  appointedi 
on  his  own  petition,  a  Curator  to  the  vacant  estate  for  the 
gestion,  administration  and  winding  up  thereof,  such  Curator 
must  take  the  office  with  all  its  incidents.  Such  actions 
were  constantljT  brought  by  Curators,  and  it  might  operate 
veiy  unjustly  if,  after  having  got  in  the  effects  of  the  estate, 
they  wera  to  be  beyond  all  recourse.  It  had  been  argued 
that  because  the  Ordinance  of  1667  did  away  with  the 
Curator  aux  absents^  the  action  must  be  dismissed.  Not  so. 
The  Curator  alluded  to  in  the  Ordinance  was  appointed 
simply  that  an  action  might  be  served  on  him,  and  was 
entirely  distinct  from  the  Curator  aux  biens  vacants  of  the 
absentee,  who  was  to  all  intents  the  representative  of  the 
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estate,  and  could  both  sue  and  be  sued-  The  wording  of  the 
Acte  de  Curatelle  shewed  that  the  appointment  was  of  this 
latter  nature,  and  until  the  appointment  was  set  aside,  the 
judgment  of  the  Court  which  nominated  ^he  Curator  must  be 
held  valid  (1) 

Ross,  eantrà. 

Dat,  Justice:  The  question  raised  is,  whether  an  ab- 
sentee, whose  estate  has  been  declared  vacant,  should  be 
called  m  by  advertisement,  under  the  provisions  of  the  Judi- 
cature Act,  or  whether  the  action  should  be  directed  against 
the  Curator  to  the.  vacant  estate.  We  must  look  at  the  ques- 
tion as  one  of  strict  Law.  It  is  undeniable  that  in  France, 
after  the  Ordinance  of  1667,  there  was  no  such  thing  as  suing 
a  Curator  to  a  vacant  estate.  By  an  aritcle  of  that  Ordinance, 
the  practice  of  appointing  Curators  in  cases  of  faillite  and 
long  voyages,  was  abrogated,  and  it  was  continued  until  the 
formation  of  the  Code  Napoleon,  when  the  former  usage  was 
revived.  The  Ordinance  of  1667,  however,  in  abrogating  the 
old  custom,  supplied  a  mode  by  which  absentees  might  be 
impleaded,  by  serving  a  notice  at  their  last  domicile.  But 
the  Provincial  Ordinance  of  1785  required  that  service  of 
process  should  be  personal,  or  by  being  left  at  the  actual 
domicile  of  the  party,  the  effect  being  to  repeal  that  part  of 
the  Ordinance  of  1667,  which  allowed  service  to  be  made  at 
the  last  domicile.  Hence  arose  a  difficulty,  to  get  over  which 
the  Courts  sanctioned  the  appointment  of  Curators  to 
absentees,  and  allowed  actions  to  be  brought  against  them  ; 
and  this  practice  continued  down  to  .the  time  of  the  passing  of 
the  present  Judicature  Act.  Thus  the  usage  sprung  up  to  sup- 
ply a  defect  in  the  law,  which  has  at  last  provided  a  remedy. 
The  question  now  is,  whether  the  old  usage  is  to  be  sustained. 

(1)  Cugnet's  Coatome  de  Parit,  p.  99  :— Denisart  ybo.  Absence,  p.  56  : — 
Ibid  vbo.  Biens  Vacants^  p.  506  :— Ibid  p.  507  :— Brttonnier  vbo.  Absence, 
p.  7. 
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The  Court  think  not  ;  it  is  in  conflict  with  a  direct  text  of 
law,  and  it  should  cease,  a  new  remedy  having  been  provided, 
the  old  temedy  becomes  merged  in  it.  There  being  à  mode 
by  which  the  Defendant  can  be  impleaded  personally,  he 
cannot  be  impleaded  by  his  procurator. 

Défense  au  fonds  en  droit  sustained,  and  action  dismissed. 

"  Considering  that  by  virtue  of  the  Statute  in  such  case 
provided,  it  is  lawful  to  summon  and  Implead  any  person 
who  shall  have  left  his  domicile  in  Lower  Canada,  by  a 
Writ  issued  in  the  usual  course,  and  upon  the  return  by  the 
SherifTor  Bailiff,  that  the  Defendant  cannot  be  found  in  the 
District  within  which  such  Writ  hath  issued,  it  is  lawful  for 
the  Court  to  order  that  the  Defendant  shall,  by  advertisement, 
be  notified  to  appear  and  answer  to  the  action  ;  and  that  no 
other  form  or  mode  of  summoning  or  impleading  persons, 
who,  by  reason  of  having  left  their  domiciles  in  the  said  Pro- 
vince, are  commonly  called  and  known  as  absentees,  by  law 
exists.  And  considering,  that  the  action  of  the  Plaintiff 
against  the  said  Benjamin  Brewster  in  his  alleged  quality 
of  Curator  to  the  vacant  estate  of  the  said  William  W.  Janes, 
an  absentee,  cannot  by  law  be  maintained,  doth  maintain 
the  said  Défense  au  fonds  en  droite  and  dismiss  the  said  action 
with  costs. 

MoNTiZAMBERT  and  Morris,  for  Plaintiff. 
RosK  and  Monk,  for  Do^«ndnn*. 
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SUPERIOR  COURT.— MONTREAL. 

Weekly  Session. 

Before  Dat,  Smith  and  VAirrsLsoify  Justices. 

No.  673.    f  Ez  parte — Cardinal, 

r  Petitioner^  pour  lever  le  scellé. 

^^        ^  and 

BxxiNos, Tutor. 


1853. 


Held  :-^l.Tluit  the  Superior  Conrt 
sitting  in  weekly  session  has,  no  jnris^ 
lUction,  under  the  74th  section  of  the 
Judicature  Act,  to  reWse  the  Order  of  a 
Circuit  Judge  ordering  the  affixing 
of  the  seals  lie  ttxUé,)  but  that,  under 
the  41st  Geob  III,  ch.  7,  sec.  18,  the 
authority  of  the  Court  iu  such  cases 
must  be  exercised  in  term. 

2.  That  where  under  the  piorisions 
of  a  Will  the  textatrix  has  bequeathed 
all  her  property  to  her  husband,  en  pUine 
fuvpriite,  exempting  him  from  the 
necessity  of  making  an  inventory,  but 
on  condition  that  he  does  not  remarry, 
in  which  case  he  is  bound  to  account  to 
the  heirs  ;  the  Order  of  a  Circuit  Judge 
requiring  that  au  inventory  shall  be 
made  before. taking  off  the  seals  which 
have  been  ajRxed  at  Ike  instance  of 
the  heirs,  is  a  prudent  judgment,  con- 
sistent with  the  interests  of  all  piarties, 
and  not  to  be  disturbed. 


Jugé  : — Que  la  Cour  Supérieure  n'a 
pas  à  ses  séances  hebdomadaires  juris- 
diction pour  reviser  sous  la  74e  section 
de  l'Acte  de  Judicature,  l'Ordre  d'un 
Juge  de  Circuit,  prescrivant  l'apposi- 
tion des  scellés,  mais  que  d'après  la 
41e  Geo.  ni,  ch.  7,  section  18,  cette 
jurisdiction  ne  peut  fttre  exercée  que 
durant  les  termes  de  la  Cour. 

2.  Que  dans  l'espèce  une  testatrice 
ayant  disposé,  en  faveur  de  son  mari, 
de  tous  ses  biens,  en  pleine -propriété, 
l'exemptant  de  l'obligation  de  faire 
inventaire,  à  condition  néanmoins  qu'il 
ne  convole  pas  en  secondes  noces,  au- 
quel cas  il  serait  tenu  de  ren^e  compte 
aux  héritiers  de  la  testatrice  ;  l'Ordre 
d'un  Juge  de  Circuit  de  faire  un'inven- 
taire  avant  la  levée  des  scellés  apposés 
à  la  demande  de  quelques  héritiers,  est 
un  iuçement  sage,  prudent  et  dans  l'in- 
térêt de  toutes  les  parties,  et  ne  doit  pas 
être  altéré. 


Judgment  lOth  May,  18ôS. 

In  this  case  the  Petitioner  sought  to  obtain  the  revision  of 
the  Order  of  a  Circuit  Judge,  adjudging  that  an  inventory  of 
the  succession  of  the  late  Amable  Auclaire,  the  Petitioner's 
wife,  should  be  made  befcure  taking  off  the  seals,  which  had 
been  affixed  at  the  instance  of  Belinge,  in  his  (juality  of  tutor, 
and  demanding  that  main  levée  pure  et  simple  should  be  granted 
of  the  scellé f  with  costs. 

The  application  was  based  on  the  74th  section  of  the  12th 
Vict.  chap.  38.. 

The  facts  are  as  follows  : 
«8» 


436 

Dame  Amable  Audaîre,  the  wife  of  the  Petitioner,  died 
on  the  27th  Febraaiy,  1853.  On  the  Ist  March,  Belinge,  in  his 
quality  of  tutor  to  his  minor  children,  issue  of  his  marriage 
with  the  late  Emilie  Cardinal,  daughter  and  heiress  ibr  one* 
fourth  in  the  succession  of  Madame  Auclaire,  presented  a 
Petition  to  one  of  the  Judges  of  the  Circuit  Court,  setting 
out  the  rights  of  his  children,  as  representing  their  deceased 
mother,  in  the  succession  of  Madame  Aut^laire,  and  praying 
that —  ^^  Vu  le  décès  et  Pinhumation  de  la  dite  feu  Dame 
'^  Auclaire,  et  vu  qu'il  y  a  lieu  de  cr&indre  le  détournement 
*^  des  biens  mobiliers  de  la  dite  succession,  ^ui  sont  dans  la 
^^  possession  du  dit  Sieur  Cardinal,  il  vous  plaira  lui  pe^ 
^^  mettre  de  faire  apposer  le  scellé  sur  les  biens-meubles, 
^^  effets,  et  propres  de  la  dite  succession,  et  commettre  la 
<^  personne  du  Sieur  Carpentier,  Notaire  de  Montréal,  susdit, 
^^  pour  apposer  le  dit  scellé,  et  agir  comme  Commissaire.'' 

The  prayer  of  this  Petition  was  granted,  and  the  seals 
affixed  on  the  2nd  March. 

On  the  Srd  March,  Cardinal  presented  a  Petition  to  the 
same  Circuit  Judge  to  have  the  seals  taken  oft  {lever  U 
scellé)  on  the  ground  that  the  aiSixing  of  the  scellé  had  been 
illegal,  inasmuch  as  Belinge,  in  his  assumed  quality,  had  no 
interest,  all  the  property  of  Madame  (cardinal  having  been 
left  to  him.  He  produced  with  this  Petition  the  Will  of 
Madame  Cardinal,  the  4th  clause  of  which  is  in  the  follow- 
ing terms  : 

**  Je  donne  et  lègue  à  Sieur  S.  A.  Cardinal,  mon  cher  et 
**  bien-aimé  époux,  la  propriété  pleine  et  entière  de  tous  mes 

'^  biens-meubles  et  immeubles,  présents  et  à  venir, 

"  pour  par  lui  en  jouir,  user,  faire  et  disposer  comme  bon 
^^  lui  semblera,  en  toute,  pleine  et  entière  propriété,  sans  être 
'^  tenu  d'en  faiie  aucun  inventaire,  pourvu  toutefois  qu'il  ne 
"  convole  pas  en  secondes  ou  autres  noces,  car  en  cas  de 
**  convole  en  secondes  ou  autres  noces,  je  veux,  et  entends  et 
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*^  ordonne  qu'il  soit  tenu  et  obligé  de  rendre  un  compte  fidèle 
*^  et  exact  de  tous  et  chacun  mes  dits  biens,  et  que  mes  dits 
^^  biens  soient  divisés  et  partagés  également  entre  tous  et 
*^  chacun  mes  enfants  issus  de  mon  légitime  mariage  avec  le 
'*  dit  Sieur  Cardinal,  mon  époux,  pour  alors  par  ^nes  dits 
'^  enfants  en  jouir,  user,  faire  et  disposer  en  toute,  pleine  et 
**  entière  propriété  en  vertu  des  présentes,  après  toutefois  bon 
^*  loyal  partage  définitivement  fait  de  mes  dits  biens." 

By  a  codicil  to  this  will,  the  testatrix  bequeated  to  her 
son,  Joseph  A.  Cardinal,  an  emplacetfnent  situate  in  the  City 
of  Montreal,  without,  however,  interfering  with  the  other 
piovisions  contained  in  the  will. 

It  was  submitted  that,  under  the  pjrovisions  of  this  will, 
Belinge  had  no  right  or  interest  to  obtain  the  scellé^  neither 
he  nor  his  children  being  creditors  of  the  succession,  and 
having  nothing  to  pretend  therein,  either  as  heirs  or  otherwise. 

On  the  7th  Maich,  the  Circuit  Judge  ordered  the  seals  to 
be  removed,  ^^  pourvu  que  le  dit  requérant  fasse  inventaire 
in  taiOf  c'estràrdire,  de  tous  les  biens  et  immeubles  qui  com- 
posent la  dite  succession,  à  la  diligence  du  dit  Cardinal." 

It  was  frcMm  thiâ  Judgment  that  Cardinal  now  appealed. 

At  the  argument,  Loranger,  on  behalf  of  Belinge,  the 
tutor,  contended  that  the  Court  sitting  in  Weekly  Session  had 
BO  jurisdiction,  in  as  much  as  the  74th  section  ot  the  Judica- 
ture Act,  gave  the  Court  no  new  powers  in  matters  of  this 
kind,  but  merely  confirmed  the  previous  law  of  the  41  Geo. 
Ill,  ch.  7,  s.  18,  by  which  the  authority  of  the  Court  to  annul 
and  set  aside  the  orders  of  Inferior  Judges  was  required  to  be 
-exercised  *^  in  Superior  Term." 

The  Court  took  this  view  of  the  case,  and  by  its  Judgment 
of  the  29th  March,  dismissed  the  Petition. 
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The  application  was  afterwards  renewed  in  Term,  present 
Smith,  Yanfelson  and  Mondslkt,  Justices,  and  on  the 
10th  May,  1853,  Judgment  was  pronounced  confirming 
the  decision  of  the  Circuit  Judge,  and  dismissing  the  Appeal 

Smith,  Justice  :  A  preliminary  point  has  been  raised  by 
the  Respondent,  that  this  Court  has  no  jurisdiction,  but  under 
the  74th  section  of  the  Judicature  Act,  the  express  power  of 
revision  has  been  given  to  this  Court,  and  under  that  clause 
we  have  no  doubt  that  this  Petition  is  now  properly  before 
us.  Coming  to  the  merits*  Was  the  scdle  rightly  affixed  at 
first  ?  Had  parties  holding  the  position  of  heirs  a  right  to 
come  in,  if  they  apprehended  that  the  property  might  be  taken 
away,  and  as  a  precautionary  measure,  demand  the  scdle  i 
The  Court,  think  that  they  had  .that  right.  The  grounds 
alleged  by  Cardinal  are,  that  the  parties  procuring  the  scellé 
have  no  quality  as  heirs  or  otherwise,  but  it  is  to  be  observed 
that  until  the  production  of  the  Will  these  parties  stood  in 
the  position  of  heirs,  and  it  was  not  until  after  the  scellé  was 
affixed  that  the  Will  was  produced.  In  the  original  instance, 
therefore,  the  affixing  of  the  seals  was  properly  made.  As  to 
the  merits  of  the  Appeal,  it  turns  upon  the  construction  of 
the  Will,  and  a  codicil  made  some  time  afterwards.  Was 
Cardinal  under  the  Will  usufruitier  or  proprietor?  The  Court 
are  advised  not  to  decide  this  point,  but  will  state  their  rea- 
sons for  refusing  to  grant  the  present  application. 

In  the  first  part  of  the  Will,  the  textatrix  bequeaths  to 
Cardinal,  in  the  most  absolute  terms,  all  her  property  en 
pleine  propriété^  to  be  disposed  of  as  he  thinks  fit,  without  the 
necessity  of  making  an  inventoiy,  on  the  condition,  however, 
that  he  does  not  re-marry,  in  which  case  he  is  bound  to 
account  for  the  succession.  Here,  then,  is  a  condition  potes" 
tative^  and  the  bequest  ceases  to  be  an  absolute  bequest.  No 
doubt  Cardinal  has  a  prima  fade  right,  but  it  is  subject  to  a 
condition,  and  where  would  be  the  justice  of  allowing  him 
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to  take  possession  of  the  property  without  an  inventory,  when 
he  may  have  to  surrender  it  hereafter  ?  If  he  marry  again, 
what  security  have  the  children  unless  an  inventory  is  made, 
and  if  he  does  not  re-many,  where  is  the  hardship  of  making 
an  inventory  ?  Under  these  circumstances,  the  judgment  of 
the  Circuit  Judge  was  a  prudent  judgment,  consistent  with 
the  interests  of  all  the  parties,  and  must  not  be  disturbed. 

MoNDSLET,  Justice.: — ^I  have  had  great  doubts  on  the 
interpretation  to  be  given  to  the  Will  and  Codicil.  As  to  the 
question  of  jurisdiction,  if  there  were  any  doubts  before,  which 
I  do  not  believe,  they  are  settled  by  the  74th  clause  of  the 
Judicature  Act.  The  real  ground  of  appeal  was  that  the  Order 
of  the  Judge  ordering  the  scellé  was  not  justified  by  law  and 

practice  ;  but  at  the  time  that  Order  was  given  the  Circuit 
Judge  had  not  the  Will  before  him,  and  recessed  Belinge 

as  acting  in  the  interests  of  the  heirs.  I  think  he  was  right 
at  that  time  in  ordering  the  scellé.  As  to  the  inventory,  a 
conclusive  reason  with  me  is  the  condition  imposed  on  the 
possession  of  Cardinal.   We  cannot  overlook  that  condition. 

Petition  rejected. 

The  following  is  the  Judgment  : 

^^La  Cour,  après  avoir  entendu  les  parties  par  leurs  avocatS) 
*^  8ur  la  requête  du  dit  S.  A.  Cardinal,  tendant  à  ce  que  cette 
•*  Cour  revise  le  jugement,  ordre  et  ordonnance  de  J.  S. 
**  McCord,  l'un  des  Juges  de  Circuit  du  Bas-Canada,  siégeant 
^*  à  Montréal,  ordonnant  Papposition  du  scellé  sur  les  biens- 
^*  meubles  et  efiets  de  la  succession  de  feu  Dame  Amable 
^^  Auclaire,  et  nommément  celui  du  sept  Mars  dernier,  et 
**  concluant  à  ce  que  cette  Cour  déclare  la  dite  apposition 
^*  du  scellé  nulle  et  de  nul  effet,  et  en  conséquence,  ordonne 
^<  que  main  levée,  pure  et  simple,  soit  fait  du  dit  scellé  ;  et  après 
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*<  avoir  examiné  la  procédare,  et  les  pièces  produites,  et  aY<iir 
^^  délibéré,  a  lejeté  et  rejette  la  dite  requête  avec  dépens.'' 

CRfcRRiEB,  DoRioN  and  DoBioN,  for  Petitioner. 

LoBAirosa,  for  the  Tutor. 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smith  and  Mondelet,  Justices. 

No.  1616  r  David, PlairUiff  and  Oppoiani. 

vs. 

of        <   Haits* , DefendaiU. 

and 
1852.      [  Hats  6/ a/., *........ ...Opposants. 


Held  :— 1.  that  hypothecation  is  only 
created  on  the  real  estate  of  an  Execu» 
tor,  liom  the  time  of  his  acceptance,  hy 
authentic  acte  of  the  Executorship.  2. 
That  this  acceptance  must  be  reeistered 
to  enable  a  party,  claiming  under  the 
Will,  to  rank  by  privilege  on  the  estate 
of  the  Executor  over  an  ordinary  mort- 
gage creditor  whose  claim  has  been 
aoTy  registered. 


Jag6:— 1.  Que  l'hypothèque  n'a  Hen 
sur  les  biens  d'un  Exécuteur  Testa- 
mentaire, que  du  jour  de  son  accepta- 
tion par  un  acte  authentique  étabUannt 
cette  exécution.  2.  Qoe  eette  accepta- 
tion  doit  être  enregistrée  pour  donner  à 
un  créancier,  en  vprtu  au  Testament, 
un  droit  de  priorité  et  de  prétéjwuee  snr 
un  autre  créancier  dont  l'hypothèque  a 
été  doement  éliregistrét. 


Judgment  rendered  12th  October,  185^. 

The  Opposants  Fanny  Hays  and  Esdaile  Philip  Cohen, 
her  husband,  contested  the  Report  of  distributicm  and  collo- 
cation made  in  this  cause,  by  which  (he  Plaintiff,  David,  (an 
ordinary  mortgage  creditor)  was  collocated  in  preference  to 
them  for  two  sums  of  £245  6  9  and  £126  7  1. 

By  their  reasons  of  contestation  the  Opposants  set  up  and 
alleged  : — 

1.  That  by  the  last  Will  and  Testament  of  David  David, 
bearing  date  the  4th  October,  1816,  he  bequeathed  the  sum 
of  £2,000,  in  tmst,  for  his  niece  Fanny  Hays,  the  Opposanti 
and  also  a  share  in  the  remainder  of  his  property  alter  the 
payment  of  certain  legacies  ;  that  by  a  codicil  bearing  dale 
the  21st  January,  1824,  the  Defendant  was  named  one  of  the 
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Executors  to  the  Will,  that  David  died  at  MoRtreal,  the 
26th  December,  1824,  without  having  altered  hi»  will  and 
codicil,  which  were  afterwards  proved  by  *the  Executors,  and 
a  memorial  registered  in  the  Registry  Office  for  the  County 
of  Montreal,  the  22nd  October,  1849  ;  that  the  Defendant 
accepted  the  office  of  Executor,  and  took  the  oath,  the  4th 
Januaiy,  1826,  before  a  Judge  of  ihe  Court  of  King's  Bench, 
and  took  possession  of  the  estate  and  caused  an  inventory  to 
be  made. 

2.  The  interest  of  Fanny  Hays  under  the  Will  of  Frances 
David,  widow  of  Myer  Michael's,  and  the  acceptance,  by 
the  Defendant  of  the  office  of  Executor  and  Trustee  ;  that 
probate  was  granted  on  the  petition  of  the  Defendant  and 
Isaac  Valentine,  the  other  Executor,  and  that  oU  the  14th 
December,  1838,  the  Defendant  had  an  inventoiy  made  of  the 
goods  of  the  succession,  of  Which  he  took  possession,  and 
administered  the  same  :  That  a  memorial  of  the  Will  was 
registered  in  the  Registry  Office  for  the  County  of  Montreal, 
the  24th  October,  1849*. 

3.  That  the  Defendant  had  never  rendered  any  account  of 
these  successions  :  That  the  Opposantes  share  in  the  succession 
of  David  bavid,  amounted  at  least  to  £12,060,  and  in  the 
succession  of  Frances  David  to  £3000  :  That  aH  the  property 
of  the  Defendant  was  mortgaged  for  the  payment  of  these 
sums^  which  mortgage,  as  regarded  the  sum  of  £12,000, 
went  back  to  the  4th  January,  1825,  the  day  on  which  the 
Defendant  took  the  oath  and  accepted  the  Office  of  Executor, 
and  as  to  the  sum  of  £3000  to  the  14th  December,  1838,  date  of 
the  inventory  which  the  Defendant  caused  to  be  made  of 
the  goods  of  the  sucoeesion  of  F^rances  David  :  That  in  conse- 
quence, the  Opposant  had  a  right  to  be  |>aid  the  said  sUhi  of 
£15,X)0Û)  out  of  the  monies  levied  by  tiie  Sheriff,  by  piefeience 
over  the  Plaintiff,  whose  mortgage  only  dated  ûom  the  Slst 
July,  1848,  for  the  sum  of  £245  6  9,  and  from  the  80th  De* 
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cember,  1848,  for  the  sum  of  £126  7  1  :   Conclusion  that  the 
Report  of  Distribution  be  reformed  accordingly. 

The  Plaintiff  by  his  first  answer,  in  the  nature  of  a  demur- 
rer, set  up  the  absence  of  any  allegation  that  the  Defendant 
had  ever  rendered  any  account,  ea  forme  authentiquey  to  the 
Opposants,  showing  himself  indebted  in  any  amount  of 
reliquat  de  compte^  or  otherwise  ;  and  further  that  the  Op- 
posants had  not  denied  the  due  registration  of  the  claims  of 
the  Plaintiff,  or  alleged  any  registration  whatever  of  their 
own  claim. 

By  a  second  answer,  the  Plaintiff  alleged  more  fully  the 
want  of  registration  of  any  instrument  or  writing  whatsoever, 
setting  forth  or  showing  any  acceptance,  by  the  Defendant, 
of  any  appointment  as  Executor,  or  otherwise,  under  the 
will  and  codicil,  or  any  taking  of  any  oath  by  him  before 
any  Judge,  or  any  taking  possession  or  administering  of  any 
property,  or  any  making  of  any  inventory  by  him,  in  virtue 
or  by  reason  of  such  appointment,  and  also  the  registration 
of  the  Plaintiff's  own  claims,  as  stated  above  in  1848. 

The  Opposants  demurred  to  the  Pl^tifl's  special  answer, 
and  the  parties  were  afterwards  heard  on  the  law  issues 
raised  by  the  pleadings. 

At  the  argument,  it  was  contended  on  behalf  of  the 
Opposants  that  the  hypothèque  created  in  their  favor,  by  the 
appointment  of  the  Defendant,  was  a  hypothèque  légal e^  which 
did  not  require  to  be  registered  under  the  Ordinance. 

Day,  Justice  :  The  Plaintifl's  claim  rests  on  hypothecary 
titles  registered  in  1848  :  The  Opposants'  is  founded  on  two 
Wills,  to  both  of  which  the  Defendant  became  Executor,  and 
in  that  capacity  administered  the  estates,  in  which  the  Oppo- 
sant, Fanny  Hays,  had  an  interest.  These  Wills,  which 
were  long  anterior  to  the  Registry  Ordinance,  were  only 
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registered  in  1849,  a  year  after  the  registration  of  the  Plain- 
tifl  's  titles.  The  contestation  raises  certain  abstract  ques- 
tions of  law,  on  which  the  rights  of  the  parties  must  be 
determined  :  1.  Whether  an  hypothecation  is  created  on  the 
property  of  an  Executor  by  the  Will  of  the  Testator  from  the 
time  of  the  Testator's  death  ;  2.  Whether  hypothecation 
attaches  to  the  property  of  an  Executor  from  the  date  of  his 
acceptance  by  an  authentic  Act  ;  3.  Whether,  in  either  case, 
registration  is  necessary  ;  4.  Whether  it  is  competent  for  a 
legatee  to  claim  a  specific  sum  of  money  from  the  personal 
estate  of  an  Executor,  before  he  has  rendered  an  account. 

There  is  no  difficulty  about  the  first  question.    It  is  certain 
that  no  hypothecation  is  created  by  merely  naming  a  party 
in  a  Will,  without  some  Act,  on  the  part  of  the  Executor.  It  is 
therefore  unnecessary  to  discusss  that  point.  With  regard  to 
the  second  question  also,  the  Court  has  no  difficulty  in 
expressing  its  opinion,  that  hypothecation  is  created  against 
the  property  of  an  Executor  from  the  moment  ol  his  assump- 
tion of  the  office  being  established  by  an  authentic  Act.    In 
the  present  case,  we  are  of  opinion  that  the  Defendant  did 
assume  the  office  by  such  authentic  Acts:  firstly,  and  as 
regards  the  estate  of  D.  David,  by  proving  the  Will  and  taking 
the  oath  of  office  before  a  Judge  ;  and  secondly,  as  regards  the 
Will  of  Mrs.  Michaels,  by  causing  an  inventoiy  to  be  made 
of  the  estate.    These  were  authentic  Acts,  from  which  there 
severally  resulted  hypothecation  against  the  estate  of  the 
Defendant.    This  was  the  doctrine  held  in  Weeks  vs.  Pothier 
and  Viger  et  al,j  Opposants,  and  Genrard,  Opposant,  decided 
in  June  term  1843,  to  which  the  Court  now  adheres. 

Then  comes  up  the  question  of  more  essential  importance, 

whether  this  description  of  hypothecation  is  required  to  be 

registered  under  the  4th  clause  of  the  Registiy  Ordinance,  (1) 

(1)  4  Vict .  Cap.  30.  "^         '~ 
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and  on  this  point  the  Court  entertains  no  doubt.  We  can  see 
nothing  to  justify  the  pretension  that  this  clause  of  bjypotheca- 
tion  does  not  fall  within  the  general  rule  established  by  the 
4th  clause  of  the  Ordinance.  The  language  of  that  clause, 
which  is  retrospective,  is  exceedingly  comprehensive,  and 
unless  it  can  be  plainly  shewn  that  this  description  of 
hypothecation  does  not  fall  within  its  meaning,  it  is  impos- 
sible to  exclude  it.  This  view  of  the  case  is  fatal  to  the 
contesting  party.  As  to  the  case  Exporte  Gibb  and  Sheppaid, 
Oiq)osants,  and  the  City  Bank,  Opposant  (1)  in  which  it 
was  held  that  a  marriage  contract  does  not  require  to  be 
registered,  that  is  directly  contradicted  by  the  Judgment 
subsequently  rendered  in  Girard  vs.  Biais,  (2)  in  which  it  was 
held  that  registration  was  necessary.  This  being  the  qpinioa 
of  the  Court,  it  is  unnecessary  to  go  into  the  other  question, 
whether  it  is  competent  for  a  legatee  to  claim  a  specific  som 
firom  the  personal  estate  of  an  Executor,  before  the  Executor 
has  rendered  an  account  The  liability  of  an  Execute»  under 
the  law  is  to  administer  the  estate,  then  to  account,  and  then 
to  pay  the  réUquat.  We  do  not,  however,  base  the  Judgment 
on  this  ground,  but  on  the  ground  that  there  must  be 
registration. 

The  judgment  is  as  follows  : 

<<  The  Court  having  heard,  &c.  &c.,  upon  the  contestation 
raised  by  the  said  Opposants,  to  the  Report  of  distribution 
made  and  filed  in  this  cause,  as  regards  the  4th  and  5th 
items  of  the  said  Report,  whereby  the  said  Plaintiff  is  coDo- 
cated,  having  examined,  &c.  &c.  Considering  that  by  law 
no  hypothecation  was  created  or  derived  in  favor  of  the 
Opposants,  upon  the  real  and  immoveable  property  of  the 
Defendant,  by  or  fix)m  his  nomination  and  appointment  as 
Executor  of  the  last  Will  and  Testament  of  the  late  David 

(1)2  &«nM  de  Jurtq>riid.  47S. 
X2)  2  J40wer  Canadi,  Rep.  87. 
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David,  in  the  said  contestation,  by  the  said  Opposants  in  this 
cause  filed,  mentioned,  and  that  such  hypothecation  could 
only  be  created  and  derived  by  and  from  the  acceptance  by 
the  Defendant,  by  authentic  Act,  of  the  Executoirship  of  the 
said  two  last-  Wills  and  Testaments,  respectively,  and  consi- 
dering that  by  reason  of  the  failure  of  the  Opposants  to 
register  according  to  law,  any  such  acceptance  by  the 
Defendant  of  the  Executon^ip  of  the  said  Will  and  Testa- 
ment, or  of  either  of  them,  they  cannot  now  claim  to  have 
the  monies,  for  the  distribution  of  which  the  said  Report  of 
collocation  hath  been  drawn,  paid  to  them  by  priority  and 
preference  to  and  over  the  said  Plaintiff,  whose  claims  were 
duly  registered,  doth  declare  that  the  said  Plaintiff  ought 
not  by  reason  of  anything  in  the  said  contestation  contained, 
and  by  law,  be  prevented  from  having  the  said  Report  of 
collocation  confirmed  and  homologated,  and  dismissing  the 
said  contestation  and  moyens  of  contestation,  doth  order  and 
adjudge  that  the  said  David  be  paid  the  sum  of  £375  10  6, 
therein  awarded  to  him,  in  the  manner  and  for  the  causes 
therein  specified  ;  and  the  Court  doth  dismiss  the  replication 
of  the  said  Fanny  Hays  and  E.  P.  Cohen,  in  the  nature  of  a 
demurrer  to  the  special  answer  of  the  said  M.  E.  David,  the 
whole  with  costs  against  the  Opposants." 

BxTHUMB  and  Duirnir,  Attorneys  for  Plaintiff. 
ChsbbubBi  Dobiojv  and  Dokion,  for  Opposants. 
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?éputé  propriétaire,  sUl  n^y  a  titre  au  contraire.  Ce  n'est 
donc  qu'une  présomption  qui  cesse  du  moment  qu'on 
oppose  un  titre  contraire,  comme  dans  le  cas  actuel. 
Mais,  dit-on,  sans  déplacement  une  vente  de  meubles  n'a 
pas  d'effet,  même  à  Pencontre  de  créanciers  subséquents 
à  la  vente.  Il  n'y  a  pas  de  doute  qu'il  n'y  a  pas  de  v^nte 
sans  tradition,  mais  quelle  est  la  tradition  requise,  et  faut-il 
nécessairement  déplacement  ?  là  git  toute  la  question.  La 
loi  reconnaît  plusieurs  espèces  de  tradition,  mais  s'il  n'y  a 
pas  de  droit  acquis  à  des  tiers  peu  importe  comment  la  tradi- 
tion a  eu  lieu  entre  les  parties  contractantes.  Dans  le  cas 
actuel  la  vente  a  été  faite  à  l'Opposant  dix  huit  mois  avant 
l'existence  de  la  créance  du  Demandeur,  Bowie  a  livré 
quelques  effets  pour  le  tout,  et  par  un  bail,  il  a  reconnu  ne 
les  tenir  que  comme  locataire.  Toutes  les  autorités  n'ont 
rapport  qu'au  cas  de  fraude,  mais  du  moment  qu'il  n'y  a  pas 
lieu  de  présumer  cette  fraude,  la  présomption  est  en  faveur  de 
l'acquéreur,  il  a  un  titre  récognitif  qui  vaut  contre  les  tiers. 
Dans  la  Coutume  de  Paris,  on  voit  que  les  créanciers  du 
vendeur,  comme  ceux  de  l'acheteur,  pouvaient  saisir  les 
meubles  dans  ces  circonstances  ;  conmient  cela  peut-il  se 
faire  de  la  part  des  créanciers  de  cet  acheteur,  s'il  n'a  pas 
acquis  un  droit  dans  ces  effets  ?  Je  suis,  en  ocmséquence, 
d'opinion  que,  dans  cette  cause,  l'Opposant  a  un  titre  valaMe 
qui  fait  cesser  la  présomption  de  propriété  dans  la  personne 
de  Bowie,  et  comme  le  Demai^deur  n'avait  aucune  ctésaoe 
lors  de  la  vente  d^  ces  meubles,  et  qu'il  n'y  a  aucune  {neuve 
de  fraude,  j'aurais  donné  main4evée  à  l'C^^>osant  de  la 
saisie  des  meubles  en  cette  cause. 

Dav,  Juge  :  C'est  ici  une  question  de  droit  abstraite.  La 
réponseàl'Opposition  allàgue  fraude  à  Pégaid  du  DemaBdeor^ 
défaut  de  déplacement  des  meubles,  et  défaut  de  tnasmia- 
sion  des  droits  de  propriété  à  l'Opposant.  Ce  dernier  r%>liqQs 
que  la  vente  a  eu  lieu  longtemps  avant  la  créance  du  Deman- 
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deur,  et  partant  qu'il  n'a  pu  y  avoir  fraude  à  son  égard. 
Lors  de  l'argument  au  mérite  oa  a  confondu  les  deux 
principes  qui  pouvaient  s'appliquer  à  la  matière,  la  question 
de  droit,  et  la  fraude.  Il  n'y  a  aucune  preuve  de  fraude, 
le  Demandeur  n'avait  lors  de  la  vente  aucun  intérêt  à 
sauvegarder,  il  ne  pouvait  être  lêzè  par  cette  transaction,  et 
il  ne  peut  être  admis  à  s'en  plaindre.  L'autre  question  est 
de  savoir  si  les  formalités  requises  pour  la  perfection  de  la 
vente  ont  été  observées.  On  a  souvent  confondu  ces  deux 
questions.  C'est  sur  la  dernière  que  nous  avons  à  prononcer 
et  qu'il  y  a  différence  d'opinion.  Il  est  inutile  de  remarquer, 
par  forme  de  préliminaire,  que  les  contrats  étant  du  droit 
privé  doivent  être  faits  conformément  aux  prescriptions  de 
la  loi.  Voyons  si  celui  que  nous  avons  à  examiner  réunit 
toutes  les  conditions  voulues  pour  sa  validité.  L'acte  a  été 
fait  en  Janvier,  1850,  on  n'y  trouve  aucune  stipulation  de 
dessaîsine  et  saisine  ;  il  y  est  dit  seulement  que  l'acheteur  a 
mis  sa  marque  sur  deux  des  articles  vendus  ;  quinze  jours 
après,  sans  qu'il  y  eât  changement  ostensible  dans  lapropriété, 
intervient  un  bail  de  ces  meubles  par  l'acheteur  au  vendeur. 
Y  a-t-il  là  suffisamment  pour  nous  autoriser  à  déclarer  que  le 
droit  de  propriété  est  passé  à  l'acquéreur  ?  Commençant  par 
la  loi  Romaine,  on  voit  que  dans  cette  législation  la  propriété 
n'était  pas  transmise  par  le  titre  seul,  mais  qu'il  fallait  tradi- 
tion. C'est  cette  règle  qui  est  le  fondement  de  toute  la  juris- 
prudence en  France.  On  connaît  tous  les  moyens  qu'on  a 
employés  pour  se  soustraire  à  cette  règle  par  des  fictions 
quant  aux  immeubles  ;  mais  en  fait  de  meubles  on  n'a  jamais 
fait  de  difficulté  pour  l'adopter.  Sans  citer  tous  les  auteurs  qui 
l'ont  admise  il  suffit  de  lire  sur  ce  sujet  Bourjon,  (1)  et  la  Grande 
Coutume  de  Ferrière,  (2)  et  sans  nous  arrêter  au  passage  cité 
par  l'Honorable  Juge  Smith,  et  qui  ne  doit  pas  surprendre, 
nous  pouvons  également  invoquer  l'autorité  de  Touiller  (S) 

(1)1  Bourjon,  p.  146. 

(2)  Art.  170,  No.  14. 

(3)  7  TottUieri  No.  35. 

89 
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où  il  adopte  la  doctrine  de  Bottljou.  Il  est  vrai  que  dans  le 
même  auteur  il  y  a  quelque  chose  qui  semble  équivoque  ;  (1) 
néanmoins  nous  ne  donnons  pas  à  ce  passage  la  même 
interprétation  que  l'Honorable  Juge  Smith.  L'auteur  y  traite 
une  toute  autre  matière,  et  ce  qu'il  en  dit  ne  peut  militer 
contre  les  principes  qu'il  énonce  sur  la  question  directe  qui 
nous  occupe  en  ce  moment,  et  qu'il  étend  sans  difficulté  aux 
créanciers  même  postérieurs  à  la  vente.  Nous  ne  pouvons 
donc  hésiter  à  l'adopter.  Il  est  à  observer  que  la  forme  de 
tradition  employée  ici  n'est  pas  reconnue  par  nos  lois,  la 
marque  n'équivaut  pas  à  une  tradition,  ainsi  que  l'enseigne 
Pothier.  (2)  Nous  sommes  ainsi  dans  la  nécessité  de  rejeter 
les  prétentions  de  l'Opposant. 

Le  jugement  est  dans  les  termes  suivants  : 

"  The  Court  &c.,  considering  that  the  goods  and  chattels 
in  this  cause  seized,  and  claimed  by  the  Opposant,  vsrere  at 
the  time  of  the  pretended  sale  thereof,  by  the  Defendant,  to 
him,  by  Deed  of  Sale,  dated  the  loth  day  of  January,   1850, 
in  his  opposition  and  moyens  of  opposition  set  forth,  in  the 
possession,  and  have  ever  since  been  in  the  possession  of  the 
Defendant,  and  the  Opposant  hath  failed  to  establish  in  evi- 
dence,  that  the  said  sale  was  followed  or  com[Jeted  by  any 
déplacement  of  the  goods  and  chattels  therein  q^ecified,  or  by 
any  legal  tradition  thereof,  sufficient  to  render  the  said  pre- 
tended sale  operative  or  effecttial  against  third  parties,  so  as 
to  prevent  the  seizure  aAd  sale  of  the  said  goods  and  chattels 
as  the  property  of  the  Defendant,  by  his  creditors  for  debts 
then  due  or  since  contracted,  maintaining  the   said  contss' 
tation  of  the  Plaintiff,  doth  dismiss  the  said  o}^osition  with 
costs." 

Tel  est  le  jugement  dont  l'Opposant  appelait. 

<1)  14  TouUier,  No.  118. 

<2)  Pothier,  Traité  de  la  Vente,  No.  315. 
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Ses  raisons  poux  infirmer  le  jagement  sont  ainsi  énoncées 
en  son  Factum  : 

1.  Parceqne  l'Appelant  a  proavé  les  allégués  de  son  oppo- 
sition. 

2.  Parceque  l'Intimé  n'a  pas  prouvé  les  allégués  de  sa 
contestation,  ni  qu'au  temps  de  la  passation  de  l'acte  de  vente 
il  était  créancier  de  Bowie,  mais  qu'il  est  de  fait,  que  l'Intimé 
n'est  devenu  créancier  de  Bowie  que  plus  de  neuf  mois 
après  la  vente,  qui  ne  pouvait  conséquemment  avoir  été  iaite 
dans  l'intention  de  frauder  l'ïntimé. 

S.  Parcequ'il  n'était  et  n'est  pas  nécessaire  qu'à  l'instant 
de  la  passation  de  l'Acte  de  vente  il  y  eût  déplacement  de 
tous  et  chacun  des  effets  acquis  par  l'Appelant  de  Bowie,  un 
tel  déplacement  instantané  étant  impossible,  à  raison  du 
nombre  et  de  la  pesanteur  des  articles  et  meubles  en  ques- 
tion. (1) 

4.  Parceque  la  livraison  de  partie  des  effets  comme  repré- 
sentant le  tout,  lors  de  l'exécution  de  l'acte,  et  le  bail  sub- 
séquent de  tous  et  chacun  des  mêmes  effets  par  l'Appelant  à 
Bowie,  constituait  une  tradition  suffisante  et  valable,  trans- 
mettait la  possession  à  l'Appelant  comme  propriétaire,  et 
changeait  la  possession  de  Bowie  en  celle  de  locataire.  (3) 

5.  Parceque  l'insolvabilité  de  Bowie,  lors  de  la  vente,  n'est 
pas  prouvée. 

6.  Parce  qu'il  n'appert  par  l'enquête  d'aucune  connivence 
entre  l'Appelant  et  Bowie  pour  frustrer  ses  créanciers,  ni  de 
l'incapacité  de  l'Appelant  d'acheter  et  payer  les  dits  effets. 

L'Intimé  soutint  le  bien  jugé.   (3) 

(1)  Ricard,  DonaUons,  No.  19,  p.  205,  £d.  in  fol  :--8  Zacharie,  Coan  de  Droit 
Français,  p.  507,  à  la  note  et  p.  508. 

<2)  Pothier,  Propriété,  No.  235. 

(3)  1  BoorjoD,  pp.  145-6  :— 2  Perrière,  G.  Coatumicr,  pp.  1171-2,  Nos. 
14-15:— Gnyot,  Répert  Vbo.  Tradition :— Merlin,  Répert.  Vbo.  Tradition:— 
29* 
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Le  jugement  de  la  Cour  Inférieure  fut  confirmé  en  Appel. 

RoLLAKD,  Juge  :  Je  difiière  de  la  majorité  de  la  Cour 
eeulement  quant  aux  motifs.  C'est  ici  une  question  qui 
se  présente  souvent.  L'Opposant  dit  que  les  effets  sont 
à  lui.  De  qui  les  a-t-il  achetés  ?  Du  Défendeur.  Je  suis 
d'opinion  que  le  jugement  doit  être  confirmé,  mais  j'aurais 
voulu  donner  un  autre  motif;  celui  de  la  majorité  de  la 
Cour  est  que  la  vente  est  nulle,  ce  que  je  ne  puis  admettre, 
d'autant  plus  que  le  créancier  n'existait  pas  lors  de  la  vente. 
J'aurais  voulu  que  le  jugement  fût  basé  sur  l'autorité  de 
Pothier  qui  est  explicite.  Quant  à  savoir  si  l'Acte  est  nul, 
je  dis  qu'il  est  valable  entre  les  parties,  sauf  le  recours  de 
ceux  qui  ont  intérêt  à  ce  que  la  vente  n'ait  pas  lieu,  et  dans 
ce  cas  le  déplacement  devient  une  formalité  nécessaire,  sur 
ce  point  j'adopte  l'opinion  de  TouUier,  que  tous  les  meubles 
qui  sont  en  la  possession  du  débiteur  peuvent  être  saisis  par 
ses  créanciers,  quelsqu'lls  soient.  Chardonva  même  plus  loin, 
en  disant  que  la  vente  est  nulle,  à  moins  qu'il  n'y  ait  quelque 
circonstance  pour  détruire  la  présomption  de  firaude,  par 
exemple,  le  père  achetant  les  meubles  de  son  fils  qui  est  dans 
la  gène  et  vice  versa.  (1)  J'aurais  dit  sur  la  présente  cause  que 
les  meubles  étaient  saisissables,  sans  parler  de  la  nullité  de 
la  vente,  d'après  le  même  principe  que  dans  le  cas  du 
locataire  à  l'égard  des  meubles  prêtés  par  des  tiers  au 
locataire, 

Atlwin,  Juge  :  I^a  distinction  faite  par  l'Honorable  Juge 
Rolland,  est  très  importante,  et  a  engagé  l'attention  des 
jurisconsultes  tant  en  Angleterre  qu'aux  Etats-Unis.  Les 
tribunaux  de  ce  dernier  pays  ont  été  portés  à  considérer  de 
semblables  transactions  seulement  comme  des  présomptions 

îToollier,  pp  65,  56,  57  vt  61  :— l  Iroplong,  Vente,  p.  59:— l  Dovergier,  p. 
295  :— -2  Chardon,  Dul.  p.  459:— Code  de  la  LouisihDp,  Art.  2456  :— 2  Revoe  dt 
Lcff.  et  de  Jur  ip.  p.  337  :— 3  Revue  de  Leg.  et  do  Juri^p.  p.  475:— Maison  et 
Dyde  et  Major,  Oppi.  Jugt.  à  Montréal,  28  Janvier,  1846. 

(1)  Ermatinger  vs.  Seymour  and  Irocitlev,  Opposant.  Jugée  d  Montréal,  le 
7  Aviil,  1849.  Dans  cette  cause  les  effets  réclamés  arajent  été  achetés  par 
l'Opposant,  sur  une  précédente  saisie  daue  la  même  canse, 
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de  fraude.  La  majorité  de  la  Cour,  avec  Bourjon,  considère 
que  telle  Tente  est  une  véritable  fraude  ;  et  sur  ce  point,  dans 
ce  pays,  où  les  obstacles  déjà  considérables  que  le  créancier 
éprouve  dans  le  recouvrement  de  sa  créance  sont  encore 
augmentés  par  les  dispositions  législatives,  on  doit  s'en  tenir 
aux  termes  exprès  de  la  loi,  et  pour  ma  part,  j'adopte  entière- 
ment les  vues  émises  à  cet  égard  par  Kent,  dans  ses  commen- 
taires, (1)  et  le  jugement  de  la  Cour  Inférieure  doit  être 
•onfirmé. 

Panet,  Juge  :  Je  désire  remarquer  seulement,  sur  Pautorité 
de  Chardon,  citée  par  PHonorable  Juge  Rolland,  que  dans  le 
cas  de  parents  la  jurisprudence  a  toujours  considéré  la  parenté 
comme  une  présomption  de  fraude,  à  moins  que  les  circon- 
stances ne  démontrent  que  la  vente  a  été  sérieuse,  comme  si 
les  effets  sont  achetés  sur  saisie  ;  mais  dans  presque  tous 
les  cas  il  n'y  a  rien  de  payé,  comme  dans  le  cas  actuel  il  n'y 
a  pas  la  moindre  preuve  de  paiement,  pas  de  preuve  que  le 
loyer  ait  jamais  été  payé  à  l'Opposant.  Il  est  vrai  que  le 
créancier  est  subséquent  à  Pacte  de  vente  ;  mais  ainsi  qu'il 
est  dit  par  Chardon,  (2)  les  créanciers  subséquents  peuvent 
également  demander  la  nullité  de  l'acte  comme  contenant 
simulation  à  leur  préjudice. 

Devslin  et  DoHSRTT,  pour  PAppelant. 
MacKat,  Conseil. 
MoBRiBON,  pour  l'Intimé. 


(1)8  Keni^  Commentariet,  pp.  405  to  4 '9. 
(2j  '2  Cbwdoii,  Oui.  p.  36a. 
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SUPERIOR  COURT.— MONTREAL. 
Before  Smith,  Vanpelson  and  Mondelet,  Justices. 

No  2632  (  Seymour  atal PlaifU^t. 

of      <                                       vs. 
1852.    (Wright  o^  (U DefendanU. 


Hdd  :— 1.  That  a  party  «bo  «ndones 
ft  Promissorj  Not«  it  liable,  although  he 
intended  at  the  time  to  do  fo  a*  the 
Attorney  of  another,  the  error  not  being 
pleaded. 

3.  That  in  thii  case  (the  sole  proof  of 
the  endorsement  beinir  the  Defendants' 
answers  to  interrogatories)  the  Plaintiffs 
are  entitled  to  have  the  answers  divided, 
and  that  uart  in  which  one  of  the  Defen- 
dants seeks  to  explain  the  character  in 
which  he  signed,  n-jected,  the  facU  not 
having  oeen  pleaded. 

3.  That  notice  of  protest  adressed  to  a 
feotale  endorser  beginning  "  Hit  "  is  bad. 
Action  against  such  endorser  dismissed. 


jQg6  :-— I.  da'nne  partie  qni  endosse 
un  Billet  est  tenue  person nellement, 
quoiqu'elle  n*eût  intention  de  l'endosser 
que  comme  procuicuri  si  elle  n'a  pas 
plaidé  l'erreur. 

2.  due  dans  l'espèce  (la  seule  preaw 
consistant  daos  les  réponses  ae  cette 
partie  sur  FaiU  et  Articles)  les  Deman- 
deurs avaient  droit  d'invoquer  la  divis- 
biiité  de  l'avea,  et  de  faire  rejeter  partie 
des  réponses  tendant  à  expliquer  en 
quelle  qualité  la  Déftnderesse  agissait, 
ce  &it  n  ayant  pas  été  plaidé. 

9.  Gtu'un  avu  de  protêt  ailressé  à  uns 
femme  et  commençant  par  le  mot  **  Sir" 
ne  vaut.  L'action  contre  telle  endosseur 
déboutée. 


Judgment  25th  May,  1852. 

Action  against  the  maker  and  the  endorsers  of  two  Promis- 
sory Notes,  Ex  parie  against  Wright,  maker,  and  Wright,  one 
of  the  endorsers.  The  other  endorser,  Lois  Ricker,  widow 
of  Tiberius  Wright,  contested. 

The  Plaintiffs  in  their  declaration  alleged,  that  "  the  said 
^^  Lois  Ricker  endorsed  and  caused  to  be  endorsed  on  the 
'^  two  said  Notes  her  name  and  signature  in  the  following 
"  manner,  to  wit  :  "L.  Wright  per  G.  F.  Wright."  and  that 
she  delivered  the  said  Notes  to  the  Plaintiffs. 

The  Defendant  pleaded  a  Defense  au  fonds  enfait^  denying 
all  the  allegations  of  the  Plaintiffs'  declaration,  ^^  and  more 
"  particularly  that  she  or  any  person  authorised  on  her  behalf 
"  ever  endorsed  the  Proniissory  Notes ,  mentioned  in  the 
^^  Plaintiffs'  declaration,  or  either  of  them,  in  manner  and 
"  form  as  therein  stated." 

The  only  evidence  adduced  to  prove  the  endorsement  was 
the  answers' of  Lois  Ricker  oq  interrogatories,  in  which  she 
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admitted  that  the  signature  ^  L.  Wright  "  was  her  usual 
signature,  denied  that  it  was  endorsed  on  the  said  Notes  by 
her  agent,  but  admitted  it  to  be  in  her  own  handwriting  : 
that  she  signed  in  the  manner  alleged  through  mistake, 
intending  to  sign  as  the  agent  of  G,  F.  Wright. 

At  the  argument,  an  objection  was  raised  by  the  Defendant, 
as  to  the  sufficiency  of  notice  of  protest  as  to  one  of  the  Notes, 
it  appearing  from  the  notice  of  protest  filed  in  Court,  which 
the  notaiy  certified,  that  the  said  notice  was  sent  to  the 
address  of  each  of  the  endorsers  addressed  "  Sir.''  It  Wjas 
contended  that  there  was  nothing  to  shew  that  Mrs.  Wright 
had  received  notice,  and  that  notice  adressed  to  her  in  this 
way  was  insufficient  to  charge  her  with  liability. 

Smith,  Justice  :  This  is  an  action  against  the  maker  and 
the  endorsers  of  two  Promissory  Notes,  Ex  parte  as  against 
the  maker  and  Wright,  one  of  the  endorsers  :  Lois  Ricker, 
the  last  endorser,  pleads  that  she  never  endorsed.  The 
question  turns  on  the  endorsement  of  Lois  Ricker,  which  is 
as  follows  :— "  L.  Wright,  per  G.  F.  Wright."  In  the  decla- 
ration Lois  Ricker  is  alleged  "  to  have  endorsed  or  caused 
to  be  endorsed,"  &c..  In  point  of  fact,  the  signature  of  Lois 
Ricker  was  not  written  by  Attorney,  but  by  the  endorser 
herself.  In  her  answers  to  interrogatories,  Lois  Ricker 
admits  her  signature,  but  goes  on  to  say  that  she  acted  as 
Attorney  for  G.  F.  Wright,  under  a  general  power  of  Attorney. 
There  is  no  special  plea  alleging  this.  Is  this  a  valid  endorse- 
ment ?  The  majority  of  the  Court  think  that  it  is.  The 
general  rule  is,  that  where  a  party  holds  himself  out  to  the 
world  as  an  endorser,  unless  he  can  show  manifest  error,  and 
that  some  one  else  is  the  real  debtor,  he  is  liable.  This  is  a 
case  in  which  the  Plaintiffs  are  entitled  to  have  the  answers  to 
interrogatories  divided,  and  therefore,  that  part  of  the  answers 
in  which  the  Defendant  seeks  to  explain  the  character  in 
which  she  signed  the  Note,  must  be  rejected,  the  facts  not 
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having  been  pleaded.  It  would  be  canying  the  principle  of 
non-divisibility  of  the  aveu  judiciaire  too  far  to  allow  a  party, 
who  has  endorsed  a  Note,  to  get  rid  of  his  liability  merely  by 
declaring  that  he  did  it  by  error.  In  England,  the  rule  is 
plain,  that  the  ostensible  endorser  is  always  liable,  unless 
manifest  error  is  shown  and  pleaded.  This  is  the  case  then 
as  regards  Lois  Ricker  ;  but  there  is  another  point  separate 
from  this.  Has  she  received  sufficient  notice  of  protest  ?  On 
one  of  the  Notes,  the  Court  is  of  opinion  that  she  has  ;  but  as 
regards  the  other  Note,  we,  (for  the  reasons  stated  at  the 
argument,)  see  no  such  notice.  The  Judgment,  therefore, 
will  go  against  all  the  Defendants  on  one  of  the  Notes,  and 
against  the  two  Wrights,  on  the  other  Note,  but  not  against 
Lois  Ricker,  the  endorser,  on  the  last  Note,  as  regards  whom 
the  action  so  far  is  dismissed. 

His  Honor  Judge  Mondelet,  dissented,  on  the  ground 
that  there  was  no  proof  of  the  endorsement,  except  the  aveu 
of  the  endorser,  which  could  not  be  divided. 

Judgment  not  motivé. 

Fleet  and  Dorman,  for  PlaintifFs. 

MoNTiZAMBEBT  aud  Chambeblain,  for  Defendant  Lois 
Ricker. 


SUPERIOR  COURT.— QUEBEC. 

Before  Bowsir,  Chief-Justice,  and  Merxoitb,  Justice. 

No.  780  (Gals Plaintiff. 

of      }                                      vs 
1853.    (  Allen Defendant. 


Held  :— That  a  Capiat  may  issue,  as 
well  ai\er  as  before  judgmeut,  aeainst  a 
debtor  who  is  about  io  leave  the  Pro- 
viace»  with  aa  intent  to  defraud  his 
creditors. 


Jugé  :— Qu*un  Capiat  pent  êmanerf 
auâfti  bien  après  qu'avant  jugement, 
cimtre  an  débiteur  qui  est  sur  le  poiat 
de  laisser  la  Pjovince,  dans  le  but  de 
frauder  ses  créanciers. 


Judgment  rendered  the  2nd  September,  1853. 

The  Plaintiff  having  obtained  a  judgment  against  the 
Defendant,  sued  out  a  Writ  of  Capias  against  the  latter,  upo& 
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an  affidavit  that  he  was  about  to  leave  the  Province,  with  an 
intent  to  defraad  his  creditors.  The  Defendant  moved  to 
quash  this  Writ,  upon  the  ground  that  it  could  not  issue  after 
jadgroent  rendered.  Such  was  the  abstract  question  sub. 
mitted  to  the  Court. 

MEREDrra,  Justice  :  The  Plaintiff  recovered  judgment 
against  the  Defendant  in  December,  1852,  in  this  Court,  for 
£81  17  6  with  interest  and  costs  ;  since  that  time,  namely, 
in  the  month  of  June,  1853,  the  Defendant  was  arrested  in 
this  cause  for  the  amount  of  the  judgment  so  recovered 
against  him,  and  the  abstract  question  that  we  have  to 
decide  under  the  Defendant's  motion,is,  whether  a  Defen- 
dant against  whom  a  judgment  has  been  rendered  is 
liable  to  be  arrested  for  the  amount  of  such  judgment,  if  he 
be  about  to  leave  the  Province  with  the  intention  of  defraud- 
ing his  creditors  ? 

It  is  certain,  that  under  the  circumstances  stated  in  the 
Plamtiff»B  affidavit,  he  would  have  a  right  to  arrest  the  De- 
fendant, if  a  judgment  had  not  been  proviously  rendered  for 
the  debt  in  question  ;  and  it  would  appear  most  unreasonable 
to  hold,  that  so  long  as  the  Plaintiff  had  no  judgment  he  could 
have  prevented  the  Defendant  from  absconding,  but  that  as 
soon  as  his  claim  was  rendered  authentic  by  a  judgment, 
he  ceased  to  have  that  right  ;  for  that  would  be  to  say,  not 
only  that  the  Plaintiff  would  have  been  in  a  better  position 
without  a  judgment,  than  with  it  ;  but  it  would  also  be  in 
effect  to  declare,  that  the  judgment  of  this  Court,  ordering 
the  Defendant  to  pay  the  Plaintiff,  had  deprived  the  Plaintiff 
of  perhaps  the  only  remedy  by  which  he  might  even  hope  for 
payment. 

There  is  nothing  however  to  compel  ns  to  adopt  any  such 
nnreasonable  doctrine.  The  provision  of  law  bearing  upon 
this  part  of  the  present  case  is  as  follows  ;  ^^  And  be  it 
^'  enacted,  that  it  shall  be  lawful  for  the  Plaintiff,  in  any  civil 
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^'  suit  or  action,  to  arrest  the  body  of  the  Defendant,  unless 
'^  an  affidavit  be  made,  that  the  Defendant  is  peiBonaliy  in- 
'^  debted  to  the  Plaintiff  in  a  sum  amounting  to  or  exceeding 
"  £10  currency."  (1) 

In  the  present  case,  the  Plaintiff  could  lawfully  make,  and 
has  in  fact  made,  an  affidavit  according  to  the  very  words  of 
the  provision  of  Law  to  which  I  have  adverted  ;  and  we  are 
therefore  of  opinion,  that  if  the  Defendant  was  about  to  leave 
the  Province,  with  the  view  of  defrauding  the  Plaintiff,  that 
the  Plaintiff  had  a  right  to  arrest  him  by  a  Writ  of  Capias  ad 
Respondendum. 

If  there  could  be  any  doubt  on  the  subject,  it  would  be 
removed  by  the  third  section  of  the  Act  already  alluded  to, 
which  speaks  in  plain  terms  of  a  Defendant  being  arrested 
after  judgment  bymeansof  a  Writ  of  Captor  a<2  i2e9/wm2eiiiiaii. 

Rule  to  quash  Capias  dismissed  with  costs. 

Andrews,  for  Plaintiff. 

Stuart  and  Vannovous,  for  Defendant. 


DISTRICT  DE  MONTREAL. 


BANC  DE  LA  REINE. 

En  Appel. 

Présents  :     Sir  Jamss   Stuart,    Jnge-en*Chef,   Rollanj), 
Pankt  et  Aylwin,  Juges. 

(  Sanche  et  ux Appelants- 

]  et 

i  LoNGPRÊ Intimé. 


Juge  : — Qu'une  concession  de  terre 
par  un  Seigneur,  moyennant  une  cer- 
taine rente  par  arpent,  ne  peut  s'éten- 
dre à  plus  que  la  quantité  de  terre 
concédée,  nonobstant  la  désignation  par 
tenants  et  aboutissants,  et  né  peut  être 
considérée  comme  une  rente  d'un  corps 
certain. 


Held  :— That  a  concession  by  a  Sei»- 
nior  of  a  lot  of  land,  at  a  fixed  itîe 
for  every  arpent,  cannot  be  extended 
beyond  the  precise  quantity  so  conceded, 
notwithstanding  the  description  thereof 
by  metes  and  bounds,  tenants  et  aboutit- 
tanis,  aud  is  not  to  be  considered  m  the 
sale  of  a  corpt  certain. 


Jugement  le  12  Mai,  1853. 
L'action  était  portée  par  PAppelant  contre  l'Intimé,  au 
Pétitoire,  sous  les  circonstances  suivantes  : 
(1)  i;tùi  Yicht  Cap.  42,  tec.  2. 


459 

Par  acte  du  10  Juin,  1836,  les  Seigneurs  Lefebvie  de 
Bellefeuille,  concédèrent  à  Donald  Cameron,  "  un  lopin  de 
''  de  terre  sis  en  la  Seigneurie  des  Milles-Isles,  village  de  Est 
"  Dalhousie,  de  la  contenance  de  neuf  arpents  de  front  sur 
"  vingt  arpents  de  profondeur,  ou  environ,  sans  garantie  de 
"  mesure  précise,  et  portant  les  Nos.  4,  5,  et  6,  sur  la  dite 
"  concession  ;  tenant  par  devant  aux  terres  du  village 
"  Ouest  Dalhousie,  par  denière  au  cordon  des  ferres  qui  ont 
"  leur  front  sur  la  Rivière  du  Nord,  d'un  côté  au  No.  3, 
"  d'autre  côté  au  No.  7."  Cette  concession  fut  ainsi  faite  à 
la  charge  de  15  sols  de  cens  pour  les  trois  numéros,  et  dix 
sols  pour  chaque  arpent  en  superficie,  le  tout  de  cens  et 
rente  foncière,  seigneuriale,  payable  au  11  Novembre  chaque 
année. 

Le  11  Janvier,  1837,  Cameron  vendit  au  nommé  Yale,  deux 
de  ces  lots  décrits  comme  suit  : 

1.  ^^  Une  terre  sise  et  située  en  la.  Côte  Dalhousie,  en  la 
"  dite  paroisse  St.  Jérôme,  désignée  sous  le  No.  4,  de  la 
"  contenance  de  3  arpents  de  front  sur  vingt  arpents  de 
"  profondeur  ;  tenant  par  devant  au  chemin  de  base  de  la  dite 
"  Côte,  par  derrière  aux  terres  de  la  Côte  Double^  joignant 
^^  d'un  côté  au  No.  5,  et  de  l'autre  au  No.  3,  le  tout  en  bois 
"  debout." 

2.  "  Une  autre  terre  sise  et  située  au  dit  lieu  de  la  Côte 
"  Dalhousie,  désignée  sous  le  No.  6,  de  la  contenance  de  S 
'•  arpents  de  front  sur  vingt  arpents  de  profondeur  ;  tenant 
"  par  devant  au  chemin  de  base  de  la  dite  Côte,  par  derrière 
"  aux  terres  de  la  dite  Côte  Double,  joignant  d'un  côté  au 
"  No.  5,  et  de  l'autre  côté  au  No.  7,  non  concédé,  le  tout 
"  aussi  en  bois  debout." 

Le  lot  No.  5  avait  été  vendu  par  Cameron  à  Guenette, 
comme  contenant  vingt  arpents  de  profondeur^  et  tenant 
par  derrière  aux  terres  de  la  Côte  Doubley  le  tout  en  bois 
debout. 
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La  Côte  Double  parait  être  la  même  que  la  Côte  Dalhoosie. 

Les  cens  et  rente  sur  ces  lots  furent  payés  comme  s'il  ne 
contenaient  que  20  arpents  de  profondeur,  et  pas  plus. 

L'Intimé  prétendit  qu'en  18S6,  on  s'apperçut  qu'au  bout 
des  20  arpents  en  question,  il  se  trouvait  un  vague  ou  gon 
pour  arriver  à  la  profondeur  des  terres  de  la  Rivière  du 
Nord,  ayant  8  ou  9  aipents  de  profondeur. 

En  1842,  les  Seigneurs  de  Bellefeuille  obtinrent  jugement 
contre  Yale  pour  arrérages  de  cens  et  rentes  sur  les  dits  lots 
4  et  5,  computes  seulement  à  raison  de  3  arpents  sur  vingt 
Sur  exécution,  le  lot  No.  6  fut  saisi  et  adjugé  à  Joseph 
Flavien  Théophile  Sanche,  fils  des  Appelants  (qui  lui  ont 
succédé,)  et  ce  lot  est  décrit  comme  suit  au  titre  du  Shérif: 
"  Une  terre  située  en  la  Seigneurie  de  Bellefeuille,  ou  conli- 
^^  nuation  des  Milles-Isles,  village  Est  Dalhousie,  étant  le 
*^  No.  6,  de  trois  arpents  de  front  sur  vingt  arpents  de  profim- 
*^  deur  ;  tenant  vers  le  nord-ouest  aux  terres  du  village  Ouest 
*^  Dalhousie,  ou  chemin  de  base  de  la  Côte  Dalhousie,  par 
^^  derrière,  vers  le  sud-est,  au  cordon  des  terres  qui  ont  leur 
^*  front  sur  la  Rivière  du  Nord,  ou  aux  terres  de  la  Côte  Doubk^ 
^^  joignant  d'un  côté  au  sud-ouest  au  No.  5,  appartenant  à 
^^  Pierre  Ouenette,  et  d'autre  côté  au  No.  7,  non  eoooie 
(^  concédé,  en  bois  debout" 

Le  25  Août,  1847,  les  Seigneurs  concédèrent  ce  vague 
ou  gore  i  l'Intimé,  et  c'est  pour  obtenir  ce  vague  ou  gore  que 
l'action  était  portée  par  les  Appelants,  qui  prétendaient  que 
leur  concession  ne  devait  être  bornée  que  par  les  terres  de  la 
Rivière  du  Nord,  et  comprendre  tout  le  terrein  qui  s'y  trou- 
vait, nonobstant  l'excès  de  contenance  ;  que  la  concession 
était  faite  d'un  corps  certain  tel  que  désigné  par  ses  tenants 
et  aboutissants.  (1) 

(1)  Autorité!  citéei  par  lei  A  ppelanU  :-*4  Ancien  Deiiiaart  vbo.  Tante, 


{l)  Autontda  citéei  par  lei  AppeianU  :-*4  Ancien  ïleiuaart  vbo.  Vante,  p. 
706,  No.  4  :— idem  p.  606,  Noa.  62  et  63  :^Idem  p.  808,  No.  71  :— Id«a  p^  610 
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L'Intimé  par  exceptions  opposa  que  la  concession  avait  été 
faite  à  la  mesure,  et  d^une  quantité  donnée  ;  que  ni  les  Appe- 
lants ni  leurs  auteurs  avaient  jamais  acquis  ni  possédé 
plus  de  SO  arpents  de  profondeur,  et  que  ce  vagiie  ou  gore 
était  toujours  resté  la  propriété  et  en  la  possession  des 
Seigneurs  jusqu^au  temps  de  l'acquisition  qu'en  avait  fait 
l'Intimé,  et  que  les  voisins  des  Appelants  avaient  acquis  des 
Seigneurs  le  vague  en  airière  de  leurs  concessions  de  20 
arpents.  (1) 

Le  16  Novembre,  1852,  la  Cour  Supérieure  ^  Montréal| 
rendit  le  jugement  qui  suit  : 

**  Considérant  que  les  dits  Demandeurs  ont  failli  d'établir 
"  les  faits  essentiels  par  eux  alléguée,  et  notamment  que 
"  comme  héritiers  de  feu  leur  fils,  Joseph  Flavien  Théophile 
^^  Sanche,ils  n'ont  jamais  été  propriétaires  de  plus  de  3  arpents 
"  de  terre  de  front  sur  vingt  de  profondeur,  et  que  leur  auteur, 
'^  Théophile  Yale,  sur  qui  la  terre  en  question  a  été  vendue 
*^  par  décret,  n'a  jamais  acquis  ni  possédé  plus  grande 
"  étendue,  considérant  enfin  que  la  concession  faite  par  les 
'*  Seigneurs  Lefebvre  de  Bellefeuille,  en  1836,  n'était  pas 
"  d'un  corps  certain,  mais  un  octroi  d'une  étendue  de  terre 
"  considérée  par  mesure,  à  raison  de  10  sols  par  arpent  en 
**  superficie  de  rente  foncière,  seigneuriale,  sans  garantie 
"  de  mesure  précise,  que  c'est  là  l'interprétation  donnée  par 
*^  les  parties  au  dit  acte,  ainsi  que  par  leurs  représentants  • 

vbo.  Tenant  et  Aboutissant  : — 1  Nouveau  Uenisart,  p.  48  vbo.  Aboutissant  : — 
Gayot,  Rép.  ybo  Vente,  1er  Alinéa  : — Idem  vbo.  Tenant  et  Aboutissant  p.  79  :— 

Lacombe,  Recueil  de  Jurisprudence  vbo.  Vente,  p.  807,  Note  : — Idem  No.  14  : 

Potbier,  Vente,  Nos.  251  ei  254  :— 1  Bourjon,  Dr.  Com.  p.  482,  Nos.  47  et  48  :— 
Idem  Vol,  l,  p.  476,  No,  10  :-Domat.  Lois  Civ.  Tit  11,  See.  H.  Art.  14.  p. 
41  :— 2  Prévost  de  la  Jannès.  p.  217,  No.  487  :— 2  Argou,  p.  233  :— 1  Despeisses, 
Ed.  4io.  p.  46  et  47.  Secundo,  Tit  de  l'Achat  :—  Merlin,  Rép.  vbo.  Vente,  Sec.  2, 
No.  10  : — Idem,  Quest,  de  Droit,  vbo.  Fait  du  Souverain,  Sec.  1 ,  p.  525,  et  sui- 
vante, col  2,  9ème  Alinéa  : — l  Troplong,  Vente,  No.  338,  p.  453  : — Inatructiora 
•or  les  Conventions,  4  £d.  Liv  2,  p.  136  :— Code  Civil  de  la  Louisiane,  Art.  2471. 
(1)  Autorités  citées  par  PIntimé  :— 1  Bourjon,  Vente,  Tit.  4,  No.  50.  Garan- 
tie de  la  Mesure,  p.  482  : — Potbier,  Vente,  No.  255  :— 4  Duvergier,  Vente.  No 
W  :--16  Duranton,  Vente,  No8.228-9  et  230.  ' 


462 

^^  déolave  les  Demandeuro  mal  fondés  dans  leaisprétentio&s, 
*^  et  en  conséquence  maintient  les  exceptions  péiemptoires 
^'  du  dit  Défendeur,  et  déboute  les  Demandeurs  de  leur 
"  action  avec  dépens." 

VANrKLsoNi  Juge  : — Après  l'exposé  des  faits  s'exprima 
ainsi  : 

Tbe  declaration  sets  forth  as  a  matter  of  fact,  that  Yale, 
the  auteur  of  the  Plaintiffs,  purchased  from  Cameron,  all  that 
had  been  granted  him,  by  the  Seigneur;  he  only  bought  a 
definite  extent,  well  described  in  the  sale  of  1837,  and  equally 
well  defined  in  the  Sheriff's  sale  of  1844,  and  therefore,  if 
the  grant  to  Cameron,  entitled  him  to  more  than  20  acres 
in  depth,  that  interest  is  still  vested  in  Cameron,  the  original 
Grantee,  but  not  in  the  Plaintiffs,  in  as  much  as  the  Sheriff  codd 
not  seize  or  sell  more  upon  Yale,  than  what  ^as  described 
in  the  deed  of  1837.     If  any  doubt  existed  as  to  the  trae 
extent  granted  to  Cameron  in  1836,  it  has  been  explained 
by  the  parties,  by  Cameron  in  1837,  when  he  sold  to  Yale 
the  Lots  Nos.  5  and  6,  the  latter  now  in  question,  and  in 
November,  1836,  when  he  sold  Lot  No.  6  to  Pierre  Guenette, 
in  which  deed  the    depth    is  stated  as  20  arpents  with 
warranty  of  measure.     The  same  interpretation  was  given 
by  the  Seignior  when  he  sued  Yale  for  the  arrears  of  cens  d 
rente  in  September,  1842,   in  which  suit  the  land  in  question 
was  sold  by  the  Sheriff  on  Yale,  without  any  opposition  on 
his  part.     This  interpretation  was  also  given  by  Guenette  in 
1847,  when  he  took  a  grant  from  the  Seignior  for  the  excédent 
in  depth.     It  is  from  the  interpretation  so  given  by  all  the 
parties  up  to  1847,  that  Longpré,  the  Defendant,  was  induced 
to  take  a  grant  from  the  Seignior  of  the  piece  of  land  now  in 
question  in  this  cause.     The  grant  made  to  the  Defendant 
in  1847,  was  long  after  all  the  above  proceedings  were  had, 
and  it  stands  admitted  by  the  Plaintiffs,  in  the  admission  by 
them  given,  that  Longpré  took  immediate  possession  and  so 
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remained  until  this  action  was  brought  in  January,  1852.  Con- 
clusions as  usual  for  £300  damages.  The  Defe  nd  ant  pleaded 
that  under  the  grant  of  1647,  he  took  possession  of  the  land 
and  caused  the  same  to  be  surveyed  for  the  Seignior,  as 
agreed  by  the  grant  made  him.  That  the  Plaintiifs  and 
their  late  son,  never  paid  the  cens  et  rentes^  but  for  a  given 
qnantity,  say  S  arpents  upon  20,  neither  did  the  other  Grantees 
of  the  same  concession.  That  in  1836,  it  was  found  by  a 
survey  made,  that  between  the  lands  of  the  Rivière  du  Nord 
and  the  Côte  Est  Dalhousiej  there  was  a  vacant  space  of 
several  arpents,  caused  by  the  windings  of  Eimère  du  Nordy 
the  lands  of  that  concession  having  a  depth  of  30  arpents.  That 
several  grants  were  in  consequence  made  to  third  persons, 
that  the  Plaintiffs  and  their  auteurs  never  had  possession  of 
the  lands  in  question,  which  ever  remained  in  the  possession 
of  the  Seignior.  The  Plaintiffs  answered  specially,  contending 
that  the  land  in  question  granted  to  Cameron,  was  not 
conceded  by  measure  but  by  settled  limits  {un  corps  certain.) 
The  evidence  of  the  surveyor  Laviolette,  accompanied  by  a 
plan  is  an  ex  parte  proceeding  by  the  Plaintiffs,  but  the 
evidence  of  this  surveyor,  I  do  not  think  worthy  of  belief. 
The  description  given  by  this  witness  of  the  several  titles 
is  altogether  contradictory  and  proves  the  contrary,  therefore, 
the  excess  in  question  is  8  acres  in  depth  upon  3  in  front, 
the  extent  now  in  dispute.  From  the  issues  raised  between 
the  parties,  several  questions  arise — 1st.  Admitting  for  argu- 
ment sake,  that  under  the  grant  of  1836,  the  original  Grantee 
was  entitled  to  any  extent  in  depth  beyond  20  arpents,  the 
Plaintiffs  representing  theii  son,  who  bought  by  décret  on 
Yale,  cannot  claim  beyond  20  arpents,  because  Cameron  only 
sold  that  defined  quantity  in  1837,  with  warranty,  therefore, 
the  Plaintiffs  have  no  right  to  claim  any  surplus,  if  any  had 
been  granted  to  Cameron,  without  warranty  of  any  certain 
quantity.  2nd.  Has  the  sale  in  question,  or  rather  the  grant 
of  1836,  been  made  by  measure,  or  of  a  corps  certain  by 
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certain  filed  bounds  ?  My  opinion  is,  that  the  grant  i& 
question  was  made  by  fixed  and  definite  measurement  and 
not  by  boundaries,  as  of  a  corps  certain,  and  I  believe,  on 
consulting  the  writers  on  the  subject,  the  opinion  to  be  come 
to  will  be,  that  the  concession  was  made  by  measure  and  not 
by  bounds.  Lastly,  when  a  realty  is  not  sold  for  a  fixed  price, 
but  at  so  much  per  foot  or  per  acre,  the  fixed  quantity 
described  in  the  deed  of  concession  is  the  rule  to  be  applied  : 
in  the  present  instance,  the  rent  stipulated  is  10  sols  for  eveiy 
superficial  arpent  for  a  land  of  S  arpents  by  20.  Such  bas 
been  the  interpnetation  given  to  the  deed  by  both  Grantor 
and  Grantee  ;  Cameron  only  sold  S  arpents  by  20,  both  to 
Yale  and  to  Guenette,  the  parties  only  paid  rent  fur  S  arpents 
by  SO,  the  Sheriff  only  sold  S  arpents  by  20,  and  therefore, 
that  extent  only  could  legally  pass  to  the  PlaintifTs'  son.  I 
am  therefore  with  the  Defendant,  and  the  action  ought  to  be 
dismissed  with  costs. 

Cette  question  portée  en  Cour  d'Appel  a  eu  la  même  solu- 
tion en  faveur  du  Défendeur. 

Rolland,  Juge,  disserUiente  :  Je  ne  puis  concourir  dans 
l'opinion  de  la  majorité  de  la  Cour,  et  j'aurais  jugé  en  favetir 
des  Appelants.  Suivant  moi  il  s'agit  ici  d'un  corps  certain  ; 
c'est  une  concession  faite  par  le  Seigneur  d'un  lot  de  tene 
compris  dans  certaines  bornes,  sans  mesurage  :  il  est  dé- 
montré que  le  Seigneur  et  le  concessionnaire  ne  le  connais- 
saient pas  parfaitement,  et  c'est  de  là  que  nait  la  difficulté 
actuelle.  C'était  au  Seigneur  à  contraindre  le  concession- 
naire à  faire  mesurer  le  terrain  concédé  et  par  là  constater 
la  contenance  du  lot.  Je  considère  que  la  concession  a  été 
faite  d'une  côte  à  l'autre,  et  comprenait  le  terrain  en  litige,  et 
sous  ce  point  de  vue  j'aurais  maintenue  l'action  des  Deman- 
deurs et  infirmé  le  jugement  de  la  Cour  Inférieure. 

Stuart,  Juge  en  Chef  :  Il  s'agit  ici  de  l'interprétation  d'un 
acte  par  lequel  un  Seigneur  concède  une  terr9  de  trois  aipeots 
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sur  vingt  de  profondeur,  bornée  en  profondenr,  cst-il  dit  au 
dit  acte,  par  le  cordon  de  la  Rivière  du  Nord.  Il  est  évident 
que  cette  concession  a  été  faite  par  mesure  et  n'est  pas  une 
concession  d'un  corps  certain  ;  elle  est  faite  à  un  taux  fixe 
de  rente  par  chaque  arpent,  il  était  alors  du  devoir  du 
censitaire  de  faire  arpenter  le  terrain,  et  sur  le  procès  verbal 
d'arpentage  il  eût  été  facile  de  constater  la  quantité  de 
terrain.  La  Cour  est  d'opinion  que  le  cordon  indiqué  dans 
l'acte  ne  devait  pas  régler  la  concession,  il  y  a  eu  erreur  en 
l'assignant  comme  limite  dans  la  profondeur  :  Les  Appelants 
en  cette  causé  n'ont  donc  acquis  que  vingt  arpents  de  profon- 
deur, et  n'ont  aucun  droit  sur  le  terrain  réclamé  en  cette 
cause. 

Le  Jugement  en  Appel  est  comme  suit  : 

^^  The  Court,  &c.,  considering  that  it  was  the  intention  of 
^^  the  Seignior  de  Bellefeuille,  in  making  the  deed  of  conces- 
"  sion  of  the  10th  June,  1840,  to  grant  a  lot  ofland  of  a  certain 
"  extent  by  measure  in  front  and  depth,  upon  which  an  annual 
"  rent  fer  arpeni  was  to  be  reserved,  and  not  to  grant  a  tract 
*^  of  land  in  block  ;  and  that  in  pursuance  of  this  intention 
"  they  did  grant  a  lot  of  3  arpents  by  20  arpents  in  depth,  or 
^^  thereabouts,  being  the  lot  ofland  in  question  in  this  cause, 
^^  subject  to  an  annual  rent  of  ten  sols  per  arpent,  and  that  it 
"  was  the  intention  of  the  Grantor  and  Grantee,  that  the 
"  extent  of  the  said  lot  should  be  determined  by  the  number 
"  of  arpents  specified  in  the  grant,  and  not  by  the  limits  within 
"  which  the  lot  is  described  as  lying  ;  and  that  the  cordon  of 
"  the  lands  fronting  on  the  Rivière  du  Nord  has  been^  in  the 
"  deed  of  concession  aforesaid,  assigned  as  the  boundary  of 
"  the  said  lot  in  the  rear,  by  error  ;  and  considering  that  the 
"  Appellants  by  the  titles  under  which  they  claim  have 
"  become  seized  and  entitled  to  20  arpents  only,  as  being  the 
"  extent  of  the  lot  in  question  in  this  cause,  in  depth  ;  and 

**  considering,  therefore,  that  in  the  rendering  of  the  judgment 
SO 
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'^  of  the  Court  below,  there  is  no  error,  the  judgment  appealed 
"  ùom  is  affirmed  with  costs," 

Laflamme,  Procureur  des  Appelants. 
Lafontaine  et  Berthelot,  Procureurs  des  Intimés. 

SUPERIOR  COURT.— OTTAWA. 
Before  Bowen,  Chief-Justice,  and  Day,  Justice. 

Hall,  {Plaint^  in  the  Court  below,) 

Appdlant. 
and 
Thompson,  {Defendant  in  the  Court  below,) 

Eespondent, 


Held  : — ^That  a  license  for  a  timber 
limit,  under  the  signature  jf  an  Officer 
styling  himself  "  Surveyor  of  Crown 
Timber  Licenses,"  dated  10th  July, 
1851 ,  is  inoperative,  in  as  much  as  up  to 
the  8th  of  Augiist,  1851,  "  The  Collec- 
tor of  Crown  Timb«»r  Duties,"  was  the 
only  officer  authorized  to  issue  such 
Licenses  :  That  in  such  Licenses  by 
"  lotM  occupied  by  squatters  for  three 
years  excepted^**  are  intended  Town- 
ship lots  as  stated  in  the  returns  of  the 
surveys  of  Townships^  ar.d  not  merely 
those  portions  of  lots  improved  by  such 
squatters. 


Jugé  : — Qu'une  Licence  pour  la  coupe 
de  bois  sous  la  signature  d'un  Employé 
qui  se  qualifie  *'  d'Inspecteur  des  U* 
cences  pour  la  coupe  des  bois  de  It 
Couronne,"  datée  le  10  Juillet,  1851, 
est  nulle  y  en  autant  que  jusqu'au  8 
Août,  1851,  "  Le  Collecteur  (Ici  Droits 
sur  les  bois  de  la  Couronne,"  était  le 
seul  officier  antorisé  à  octroyer  tellei 
licences  :  Que  «ians  telles  licences  par 
**  lots  occupés  par  des  squntten  jien- 
dant  trois  années  exceptés,"  sont  ex- 
ceptés les  lots  de  Townships  tels  que 
désignés  dans  les  retours  des  arpentai:» 
de  tels  Townships,  et  non  seulemeot  les 
portions  de  lots  occupés  par  tels  sqaai' 
ters. 


Judgment  rendered  the  8th  July,  1853. 

This  was  an  Appeal  from  the  Circuit  Court  in  the  District 
of  Ottawa  : 


The  action  in  the  Court  below  was  commenced  by  a  Saisie 
Revendication,  by  which  were  seized  as  belonging  to  the 
Plaintiff,  two  hundred  and  thirty  white  pine  saw  logs. 

The  PlaintifTs  declaration  sets  out,  that  by  virtue  of  a 
License  from  the  Surveyor  of  Crown  Timber  Licenses,  dated 
10  July,  1851,  the  Plaintiiî  obtained  full  power  and  license 
to  cut  white  pine  saw  logs,  during  the  period  in  the  License 
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mentioned,  upon  a  certain  location  or  lumber  berth,  the  extent 
and  description  of  which  was  set  forth  in  the  declaration,  as 
taken  from  the  said  License,  and  which  description,  after 
mentioning  the  extent  and  boundaries  of  the  limit  or  lumber 
berth,  contains  the  following  :  "  The  portion  of  this  limit 
**  within  the  Township  to  embrace  only  the  vacant  Crown 
"  lots  at  this  date,  lots  occupied  by  squatters  for  three  years 
"  excepted^'*^  excepting  also  lots  Nos.  4,  5,  &c.,  mentioning 
divers  lots  specially  excepted  from  the  operation  of  the 
License. 

That  at  the  date  of  the  License,  the  Plaintiff  took  posses- 
sion of,  and  then  and  still  occupied  and  occupies  the  said 
limit  or  lumber  berth  to  the  exclusion  of  all  persons  whatever. 

That  the  Defendant  without  the  authority,  and  notwith- 
standing the  express  prohibition  of  the  Plaintiff,  at  divers 
times,  trespassed  upon  the  said  location  and  did  iell  and 
manufacture  a  large  number  of  white  pine  saw  logs,  upon 
and  within  the  limits  of  the  said  lumber  berth  so  granted  to 
the  Plaintiff. 

The  declaration  concludes  with  a  prayer,  that  a  writ  of 
saisie  revendication  issue  to  attach  the  said  saw  logs,  that  the 
Plaintiff  be  declared  the  proprietor  thereof,  that  the  Defen- 
dant be  ordered  to  deliver  the  same  up  to  him,  and  in  default 
thereof,  that  he  be  condemned  to  pay  him  £45  and  costs. 

The  Plaintiff  at  the  return  filed  a  copy  of  a  License  pur- 
porting to  be  a  true  copy  of  the  original  License  granted. 

The  Defendant  pleaded  the  general  issue. 

The  Plaintiff  established  by  two  witnesses,  that  the  logs 

seized  were  cut  within  the  boundaries  of  the  Plaintiff's  limit 

or  lumber  berth,'  and  also  the  signature  of  the  Suwreyor  of 

Crown  Timber  Licenses  attached  to  the  License. 
SO* 
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The  Defendant  proved  that  the  logs  seized  had  been  cut 
upon  lot  No.  2  in  the  11th  range  of  Wakefield.  That  the 
Defendant  had  a  clearing  of  about  50  acres  upon  the  said  lot, 
together  with  a  house  and  other  buildings,  and  that  he  had 
been  in  the  possession  and  occupation  of  the  said  lot,  as  a 
squatter,  for  sixteen  years  ;  That  lots  of  land,  in  Wakefield, 
consisted  of  200  acres  each  ;  That  settlers  making  improve- 
ments by  clearing  or  otherwise  upon  ungranted  lands  had, 
by  the  invariable  custom  and  rule  acted  upon  by  the  Crown 
land  authorities,  acquired  a  preferable  claim  to  the  lot  upon 
which  such  improvements  were  made  to  all  others. 

The  Plaintiff  at  the  hearing  of  the  cause,  contended 
that  a  squatter's  lot  could  by  law  only  be  considered  to 
contain  such  portion  or  extent  of  land  as  had  been  cleared 
by  the  squatter  ;  that  he  could  only  be  presumed  to  occupy 
that  which  he  had  actually  enclosed  or  designated  by  proper 
metes  or  bounds,  and  in  this  instance  that  the  Defendant's 
lot  could  only  be  considered  to  consist  of  fifty  acres  the 
actual  clearing  ;  that  the  logs  in  question,  having  been  cut 
without  the  enclosure  of  the  Defendant's  lot,  must  be  consi- 
dered to  have  been  made  on  the  Plaintiff's  limit. 

The  Defendant  contended  that  although  the  logs  had  been 
cut  within  the  general  boundaries  of  the  Plaintiff's  lumber 
berth,  that  they  had  been  so  cut  upon  that  portion  which  bad, 
under  the  License,  been  specially  excepted  firom  it,  the  logs 
having  been  made  upon  a  lot  of  land  occupied  by  a  squatter 
for  three  years.  Some  irregularities  in  the  License  filed  were 
also  pointed  out,  and  it  was  urged  that  the  License  had  not 
been  granted  by  the  proper  Officer. 

McCoRD,  Justice  :  In  rendering  judgment  in  the  Circuit 
Court,  said  :— There  is  no  evidence  before  the  Court,  that  A. 
J.  Russell,  Surveyor  of  Crown  Timber  Licenses,  had  any 
authority  from  the  Govomment  at  the  time  the  License  was 
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issaed  to  grant  Licenses  to  make  timber.  The  first  authority 
granted  to  that  Officer  for  that  purpose,  by  proclamation  in  the 
Official  Gazette,  is  subsequent  to  the  granting  of  the 
License  filed;  under  any  circumstance  supposing  the  License 
to  the  Plaintiff  had  been  proved,  the  Court  consider  that  the 
Defendant  came  properly  within  the  exception  made  in  the 
License  in  favor  of  squatters  occupying  lots  for  three  years  ; 
the  logs  seized  having  been  cut  upon  a  squatteras  lot  so  occu« 
pied  for  three  years,  were  cut  upon  an  excepted  portion  of 
the  limit,  and  although  the  squatter  had  no  right  to  cut  and 
manufacture  timber  for  market,  yet  the  Plaintiff  has  no  right 
to  the  logs  under  the  terms  of  the  License.  The  Crown 
alone  can  interfere  in  the  matter. 

The  Judgment  rendered  by  the  Court  was,  "  that  in  as 
much  as  the  Plaintiff 's  claim  to  the  said  logs  is  alleged  to 
be  under  a  License  issued  by  an  Officer  of  the  Crown  Lands 
Department,  legally  authorized  to  grant  the  same,  and  upon 
examination  it  appearing  that  previously  to  the  8th  August, 
1851,  the  Collector  of  Crown  Timber  Duty  was  the  only 
authorised  party  to  grant  such  Licenses,  and  whereas  the 
paper  writing  filed,  purporting  to  be  a  License,  is  alleged  to  be 
signed  "  A.  J.  Russell,  Surveyor  of  Crown  Timber  Licenses," 
and  which  paper  writing  is  dated  10th  July,  1851,  twenty- 
nine  days  previously  to  the  said  "  A.  J.  Russell  "  having 
received  any  such  authority  to  grant  Licenses,  and  whereas 
the  said  paper  writing  purporting  to  be  the  original  License 
is  not  signed  by  any  Officer  whatever,  the  schedule  attached 
to  the  said  paper  writing,  by  which  the  limits  granted  are 
defined  and  specified,  being  alone  signed  "  A.  J.  Russell, 
Surveyor  of  Crown  Timber  Licenses,"  although  the  paper 
filed  as  a  copy  is  certified  as  a  true  copy  of  the  original,  as 
being  signed  by  the  said  A.  J.  Russell,  the  same  being  at 
variance  with  the  facts  :  And  considering  that  the  Plaintiff  has 
failed  to  show  any  right  or  title  to  the  said  limits  under  the  said 
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alleged  License  :  and  further  considering,  that  if  the  said  Li* 
cense  had  been  proved,  it  appearing  in  evidence,  that  the  said 
logs  have  heen  cut  upon  a  lot  of  land  occupied  by  the  Defen- 
dant as  a  squatter  for  upwards  of  three  years,  and  that  lots 
occupied  by  squatters  for  three  years,  are  by  the  terms  of  the 
said  pretended  License  excluded  from  the  operation  thereto: 
and  considering  that  the  said  lot  upon  which  the  saidlogs  were 
cut,  although  within  th^  general  boundaries  of  the  limit 
specified  in  the  said  pretended  License,  does  not  form  a  pot» 
tion  thereof  but  is  excluded  therefrom  :  and  considering  that 
the  said  Plaintiff  hath  not  any  right  or  title  to  the  said  logs, 
the  said  action  is  dismissed  with  costs." 

From  this  Judgment  an  Appeal  was  instituted  to  the 
Superior  Court,  founded  upon  the  general  allegation  thai  the 
Plaintiff's  case  was  fully  made  out  in  evidence,  and  that  the 
decision  of  the  Court  below  was  erroneous  and  unjust.  It 
was  contended  in  argument  on  behalf  of  the  Appellant,  that 
a  squatter's  lot  should  be  held  to  contain  only  that  portion  of 
land  actually  occupied,  enclosed  or  cultivated  or  defined  by 
proper  metes  or  bounds  by  the  squatter  in  occupation.  That 
the  logs  in  question  having  been  cut  upon  the  unenclosed 
and  unimproved  portion  of  the  lot,  should  be  considered  to 
have  been  cut  upon  land  properly  belonging  to  the  Plaintiffs 
limit,  and  not  coming  within  the  exception  stated  in  the 
License  as  "  squatters  lots  occupied  for  three  yews."      ^ 

Day,  Justice  :  The  only  divisions  of  land  which  can  be 
recognized  by  the  Court,  as  applied  to  the  question  at  issue, 
are  Township  Ranges  or  Concessions  and  Lots  as  stated  in  the 
Surveyor's  return.  It  appears  by  the  survey  of  the  Township 
which  includes  the  Plaintiff's  limits,  as  adduced  in  evidence, 
that  the  lots  contain  100  and  200  acres  each  :  the  evidence 
adduced  by  the  Defendant  establishes  the  fact  that  the  logs 
in  question  have  been  cut  upon  a  lot  of  land  occupied  by 
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him,  as  a  squatter,  for  three  years,  and  although  the  lot  in 
question  is  situate  within  the  general  boundaries  of  the 
PlaintifPs  limit,  it  comes  properly  within  the  exceptional 
clause  ^ven  in  the  description  of  the  limit,  and  consequently 
does  not  form  a  portion  of  the  limit,  nor  come  within  the 
operation  of  the  License. 

The  Judgment  of  the  Court  below  is  therefore  con|inned 
with  costs. 

Atlex,  Attorney  for  Appellant. 
Fknwick,  Attorney  for  Respondent. 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smith  and  Mondelet,  Justices. 
No.  2199  f  CussACK  et  al Plaintiffs. 


"  1 

1852.      [ 


vs 


Paton Defendant. 

and 
Rogers. Opposant. 


Held: — 1.  That  in  order  to  render 
valid  the  leizare  and  sale  of  a  registered 
vessel,  the  formalities  pointed  out  by 
the  Act  8th  Vict,  Chap.  5,  must  be 
complied  with. 

2.  That  the  sale  of  the  Schooner 
"  Patoo,"  by  the  name  of  "John  Paton," 
is  bad,  and  inoperative  to  pass  the 
property  ta  the  new  purchaser. 

3.  Quief— If  the  title  of  the  new  t>ur- 
chasar  were  properly  registered  at  the 
Custom-Hoose  1 


Jugé  : — 1.  Que  pour  la  validité  de  fa 
saisie  d'un  vaisseau  enregistré,  il  faut 
observer  les  formalités  prescrites  par  le 
Statut  de  la  8me  Vie,  ch.  5. 

2.  Que  la  vente  de  la  Goélette 
"  Pdton,"  sous  le  nom  de  "John  Paton,** 
est  nulle,  et  n*eu  peut  transférer  la  pro* 
priété  à  racquéreur. 

3.  Quid—éi  le  titre  du  nouvel  acqué- 
reur a  été  régulièrement  enragistré  à 
la  Douane  % 


Judgment  rendered  the  2nd  December,  1852. 

The  Plaintiffs  had  taken  in  execution,  as  the  property  of  the 
Defendant,  a  schooner  called  "  Paton,"  lying  in  the  basin  of 
the  Lachine  canal,  and  described  in  the  procès-verbal  of  the 
seizing  bailiff,  as  follows  : 

"  A  schooner  or  vessel  having  the  name  of  "  John  Paton," 
*  painted  on  her  stem,  with  two  masts,  schooner  rigged, 
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^'  with  her  booms,  sails,  standing  and  ranning  rigging,  two 
"  anchors,  one  chain  cable,  one  jolly  boat,  one  tow  line  or 
"  hawser,  all  her  cabin  furniture,  and  all  other  apparatus  to 
^^  the  said  schooner  or  vessel  belonging,  as  she  now  lies,  in 
^^  the  basin  of  the  Lachine  canal  in  the  said  City  of  Montreal, 
*'  and  which  said  schooner  or  vessel  is  on  the  books  of  the 
"  Custom  House  in  the  City  of  Montreal,  registered  as  follows 
"  to  wit  :"  [Here  follows  the  certificate  of  registiy  of  the 
ship  or  vessel  called  Paton,  John  Paton,  master  and  owner, 
registered  at  Montreal,  the  5th  September,  1848,  the  whole 
certified  under  the  hand  of  the  Collector  of  Customs  at 
Montreal.] 

Rogers  filed  an  Opposition  to  this  seizure,  on  the  ground 
that  the  schooner  had  been  previously  seized  by  the  Sheriff 
of  the  District  of  Quebec,  by  the  name  of  the  "  John  Paton," 
at  his,  the  Opposantes,  suit,  under  a  judgment  issuing  out  of 
the  Montreal  Circuit  Court,  and  being  so  seized  was  after- 
wards sold  by  Sheriff's  sale,  and  adjudged  to  him  as  the 
highest  bidder  and  deliveiy  thereof  made  to  him.  Conclu- 
sion, that  he  be  declared  proprietor  of  the  schooner,  the 
seizure  declared  null  and  void,  and  fimitirlevée  granted  to 
him. 

With  his  Opposition  he  filed — 

1.  A  copy  of  the  procès-verbal  of  seizure  in  the  cause 
Rogers  vs.  Paton^  in  which  the  property  seized  was  des- 
cribed as  follows  :  "  une  Goélette  du  nom  de  "  John  Paton  ;" 
^^  deux  ancres^et  deux  chaînes  ;  trois  voiles  et  apparaux  de 
"  l'équipage  ;  une  chaloupe,"  without  any  certificate  of 
registration  at  the  Custom  House  ;  2.  receipt  of  the  bailiff 
for  the  amount  of  the  purchase  money  ;  3.  procès-verbal  of 
seizure  by  the  Plaintiffs. 

The  Plaintiffs  by  their  contestation  of  this  opposition  set 
up^ 
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L  That  there  was  no  vessel  known  or  registered  by  the 
name  of  the  "John  Paton,'' and  that  theDefendant  never  owned 
any  such  vessel,  that  the  vessel  seized  was  the  property  of  the 
Defendant,  and  was  registered  in  his  name,  in  due  form  of 
law,  at  the  Port  of  Montreal,  on  the  5th  September,  1848, 
under  the  terms  of  the  Statute  of  the  8th  Victoria,  chap.  5, 
intituled,  "  An  Act  for  the  registering  of  British  vessels," 
under  the  name  and  designation  of  the  "  Paton  ;"  that  the 
Opposant  never  purchased  the  ^^  Paton,"  and  that  neither  at 
the  time  of  the  pretended  sale,  nor  afterwards,  were  any  of  the 
formalities  required  by  law,  in  the  sale  of  vessels  complied 
with,  and  that  the  pretended  décrd  was  therefore  null  and 
void; 

2.  That  the  seizure,  sale,  and  adjudication  made  to  the 
Opposant  were  simulated  and  fraudulent  ; 

3.  That  the  Opposant  had  never  caused  the  schooner  to  be 
registered  as  by  law  he  was  required  to  do,  before  he 
could  in  any  way  become  proprietor  thereof,  and  that  at 
the  time  of  the  seizure  by  the  Plaintiffs  the  vessel  was 
registered  in  the  ofEce  of  the  Collector  of  Customs  atMontreal, 
in  the  sole  name  of  the  Defendant. 

4.  Défense  au  fonds  en  fait. 

Issue  was  joined  on  those  pleadings,  no  evidence  of  fraud 
was  adduced  : 

Day,  Justice  :  The  Opposantes  pretensions  are  that  some 
time  before  the  present  seizure,  he  obtained  a  judgment 
against  the  Defendant,  and  caused  the  schooner  "  John  Paton" 
to  be  seized  and  sold  by  Sheriff's  sale  in  the  District  of 
Quebec,  and  that  he  then  became  the  purchaser  ;  and  on 
these  grounds  he  asks  main-levée  of  the  seizure.  On  this  the 
Plaintiffs  have  taken  issue  by  setting  out  that  the  schooner  was 
registered  in  conformity  with  the  Act  8th  Vict.  c.  6,  under 
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the  name  of  "  Paton,'*  that  that  is  her  legal  name,  and  that 
the  sale  of  her,  under  the  name  ot  ^^  John  Paton,"  is  inopera- 
tive to  pass  the  property  to  the  Opposant  ;  that  mcHeover  this 
sale  could  only  be  made  in  the  mode  and  with  the  observance 
iy[  the  formalities  pointed  out  in  the  Act  above  mentioned, 
which  requires,  that  on  the  sale  of  every  vessel  exceeding 
fifteen  tons  burthen,  the  certificate  of  the  Custom  House 
Officer  shall  be  incorporated  in  the  bill  of  sale,  after  which 
the  title  of  the  new  owner  must  be  registered.  These  forma- 
lities the  Plaintiffs  say,  the  Opposant  has  not  complied  with, 
and  the  Court  are  of  that  opinion.  There  is  no  doubt  that 
the  legal  name  of  the  schooner  was  "  Paton,*'  diat  it  was 
afterwards  irregularly  changed  to  "  John  Paton,"  and  that 
the  Opposant  bought  her  under  that  name*  In  law  also,  there 
is  no  doubt  that  tlie  sale  under  such  circumstances  is  bad  and 
inoperative.  The  language  of  the  Statute  on  this  point  is 
clear,  and  includes  every  description  of  sale.  It  was  the 
duty  of  the  seizing  bailiff  to  have  known  the  necessaiy 
formalities  :  The  Plaintiffs  on  the  other  hand  took  the  proper 
course  to  make  their  seizure  good.  The  bailiff  went  to  the 
Custom  House,  and  got  the  proper  name  and  embodied  a 
copy  of  the  register  in  his  procès^erbal.  Again,  the  Oppo- 
sant has  taken  no  steps  to  register  his  title  at  the  Custom 
House,  as  required  by  Sec.  16  of  the  Act  ;  if  he  had,  he  might 
(although  the  Court  expresses  no  decided  opinion  on  this 
point)  have  covered  the  previous  defects,  and  come  into 
Court  with  a  better  case.  As  it  is,  the  name  of  the  Defendant 
still  stands  on  the  Custom  House  books  as  the  legal  owner  of 
the  vessel. 

Opposition  dismissed. 

The  following  is  the  Judgment  : 

"  Considering  that  the  Opposant  hath  failed  to  establish 
that  by  reason  of  the  matters  by  him  in  his  opposition   and 
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moyens  of  opposition,  in  the  said  cause  filed,  alleged,  and  by 
the  laws  in  force  in  this  Province,  for  the  regulation  of  the 
sale  and  transfer  of  vessels  over  fifteen  tons,  he  had  become 
or  was  the  laidul  owner  or  possessor  of  the  schooner  '^  Paton,  '' 
seized  under  the  execution  issued  in  this  cause,  at  or  before 
the  time  at  which  the  said  schooner  was  so  seized,  main- 
taining the  contestation  of  the  Plaintiffs,  doth  dismiss  the 
said  opposition  and  moyef»  of  opposition  with  costs." 


RosK  AND  MoMK,  for  Plaintiffs. 
GuGY,  for  Opposant. 


COUR  SUPERIEURE.— QUEBEC. 
Présents  :  Bowsif,  Juge-eiv-Chef,  Duval  et  Msredith,  Juges. 

No.  16081  Lanolois, Demandeur. 

de       <                                       vs. 
1853.     (  Trudbl, - Défendeur. 


Joffé  : — Qu'an  Censitaire  ne  peut  de- 
manoer  la  réduction  de  rentes  stipulées 
en  «n  contrat  de  concession  à  titre  de 
cposive,  à  raison  de  huit  sols  l'arpent, 
ni  l'annolation,  en  partie,  de  tel 
contrat  de  concession. 


Held  : — That  a  CentUaire  cannot  de- 
ms^d  the  redaction  of  rents  stipulated 
in  a  S(>igniorial  deed  of  concession,  at  the 
rate  of  lour  pence  per  arpent,  nor  the 
rescision,  in  part,  of  such  dee<l  of  conces- 
sion. 


Jugement  rendu  le  17  Octobre,  1853. 

Dans  cette  cause,  et  dans  cinq  autres  actions  intentées  par 
le  même  Demandeur  contre  divers  censitaires  d^  la  sei- 
gneurie Bourg  Louis  ou  New  Guernsey,  toutes  jugées  le 
même  jour,  les  faits  étaient  les  mêmes  que  dans  la  cause  de 
Langlois  vs.  Martel,  et  les  décisions  dans  ces  causes  sont  en 
tout  conformes  à  la  décision  dans  cette  cause  de  Langlois 
vs.  Martel  rapportée  au  2e  Vol.  des  Décisions  du  Bas- 
Canada,  p.  36.  (1) 

Lelievrs  et  Angers,  Procureurs  du  Demandeur. 
Tessieb,  Procureur  du  Défendeur. 


(I)  2  Lower  Canaila  Rep.  36,  Langlois  vs.  Martel. 
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COUR  DE  CIRCUIT.— QUEBEC. 

Présent:  Power,  Juge, 

No.  1438(PArroN, Demandeur. 

de       <                                       vs. 
1852.     (  FouRNiER, Défenderesse. 


Jugé: — Que  la  femme  séiuirée  de 
biens,  oui  se  porte  adjudicataire  à  un 
décret  d'un  conquèt  de  la  communauté 
d'entre  elle  et  son  mari,  ne  doit  aucun 
droit  de  mutation  au  Seigneur. 


Held  : — ^That  a  woman  separated  as 
to  property  from  her  husMnd,  who 
purchases  at  Sherifi^s  sale  an  immo- 
veable acquired  durin^^  her  commuait^ 
with  her  nusband,  owes  no  mutatioa 
fine  to  the  Seignior. 


Jugement  rendu  le  29  Novembre,  1852. 

L'action  du  Demandeur  était  dirigée  contre  la  Défen- 
deresse, femme  séparée  de  biens  d'avec  James  Smith  son 
mari,  pour  se  faire  payer  les  lods  et  ventes  en  sa  qualité  de 
Seigneur,  d'un  immeuble  situé  dans  sa  Seigneurie,  et  dont  la 
Défenderesse  s'était  portée  adjudicataire  à  un  décret  forcé. 

A  cette  action  la  Défenderesse  plaida  en  substance,  que 
s'étant  portée  adjudicataire  d'un  immeuble  de  sacommxman- 
té  d'entre  elle  et  son  mari,  à  laquelle  communauté  elle  avait 
renoncé  lors  de  sa  séparation  de  biens,  pour  s'en  tenir  à  ses 
reprises  et  droits  matrimoniaux,  et  que  le  prix  de  la  dite 
adjudication  lui  ayant  été  octroyé  par  le  jugement  de  dis- 
tribution en  déduction  de  ses  droits,  elle  ne  devait  aucun 
droit  de  mutation  au  Seigneur. 

Talbot,  de  la  part  de  la  Défenderesse  soutenait  que  le 
conquèt  de  la  communauté  décrété  sur  le  mari  à  l'instance 
de  la  femme,  séparée  de  biens,  et  dont  elle  se  portait  adjudi- 
cataire, en  déduction  de  ses  reprises,  ne  donnait  pas  ouver- 
ture au  droit  de  mutation  en  faveur  du  Seigneur. 

Pour  appuyer  sa  prétention,  il  cita  le  2e  volume  de  Pigeau^ 
à  la  p.  196,  qui  s'explique  en  ces  termes  :— "  Si  la  femme  9e 
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fait  adjuger  en  paiement  de  ses  reprises  des  biens  acquis  pen- 
dant la  communauté,  elle  ne  doit  aucun  droit  de  mutation.  (1) 

La  Cour  par  son  Jugement  déboute  Paction  du  Demandeur 
avec  dépens. 


Lkmoinu,  pour  le  Demandeur. 
Talbot,  pour  la  Défenderesse. 


COUR  SUPERIEURE.— QUEBEC. 
Présents  :  Bowen,  Juge-en-Chef,  Duyal  et  Caron,  Juges. 

Chapais, Demandeur. 

vs. 
Lebxl, Défendeur. 

et 
LsBSL, Opposant. 


No.  1466 

de 

1853. 


Jq^  : — Que  depuis  la  passation  de 
la  16e  Vie.  c.  206,  s.  7,  amendant  la 
Loi  d'Enregistrement,  une  hypothèque 
pent  subsister  pour  une  rente  riagere 
créée  par  une  donation  entrevils,  sans 
qu'il  soit  beK>in  d'une  ônonciation  d'une 
comme  spécifique  de  deniers. 


Held  :— That  since  the  passing  of  the 
16th  Vict,  c.  206,  s.  7,  amending  the 
Registrj  Laws,  an  hypothec  may 
subsist  for  a  lile  rent  created  by  a  deed 
of  gift  inter  vivos,  without  mention  of  a 
specific  sum  of  mor.ey. 


Jugement  rendu  le  17  Octobre,  1853. 

Dans  cette  cause,  Lebel,  POpposant,  réclamait,  en  vertu 
d'un  acte  de  donation,  passé  en  1843,  la  valeur  de  divers 
articles  de  rente  viagère  payables  en  nature.  Cet  acte  de 
donation  avait  été  enregistré  le  19  Septembre,  1843.  Un 
créancier  subséquent,  le  Demandeur,  contesta  cette  réclama- 
tion, sur  le  principe  que  cet  acte  de  donation  n'énonçait 
aucime  somme  spécifique  de  deniers,  comme  la  valeur  ou 
l'équivalent  de  cette  rente  viagère,  et  n'avait  constitué,  en 
conséquence,  aucune  hypothèque  valable,  conformément  aux 
dispositions  de  la  28e  section  de  la  4e  Y.  c.  30.  Cette 
contestation  étant  demeurée  quelque  temps  en   délibéré, 

(1)  Lacombe,  Recueil  de  Jurisprudence,  vbo.  Lods  et  Ventes  :~2  Bre* 
toonier,  liv.  3,  qu.  31  : — Répertoire  de  Guyot,  vbo.  Lods  et  Ventes,  p.  621  :** 
2  JOnpleasisy  Des  CensiTeii  p.  92:— 1  Bonijon,  p.  279. 
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Pacte  de  la  16e  Vie.,  c.  306,  fut  passé,  et  par  la  7e  section  de 
cet  acte  il  fut  dit  et  déclaré  que  la  28e  section  de  la  4e  V.,  c. 
30,  qui  prohibe  la  constitution  d'aucune  hypothèque  à  moins 
qu'il  n'y  ait  énonciation  d'une  somme  de  deniers  spécifique, 
ne  s'appliquait  pas  et  ne  s'appliquerait  pas  aux  donations 
entrevifs  constituant  une  rente  viagère,  on  autres  cbaiges 
appréciables  à  prix  d'argent  Une  nouvelle  audition  de  la 
cause  fut  ordonnée,  et  la  Cour  décida  que  depuis  la  passa- 
tion de  la  16e  Vie,  c.  206,  s.  7,  la  question  épineuse  et 
difficile  soulevée  par  le  Demandeur,  ne  souffrait  plus  aucune 
difficulté,  et  qu'il  fallait  décider  que  l'hypothèque  de  l'Oppo- 
sant subsistait  nonobstant  la  28e  section  de  la  4  Vie.  c.  30,  et 
ce  en  vertu  de  l'acte  déclaratoire  passé  dans  la  dernière 
session,  16e  Vie.  c.  206  s.  7. 

La  contestation' de  la  réclamation  de  Lebel  est  en  consé- 
quence déboutée. 

Taschereau,  pour  le  Demandeur. 
Bossé,  pour  le  Défendeur. 

SUPERÏOR^œUR^^ 
Before  Smith,  Vanfelson  and  Mondelet,  Justices. 
La  Banque  du  Peuple, Plaintiff. 


DONEOANI,  • 
DONEOANT,. 


vs. 
and 


*Drfenâa$U. 
»Opposa$U. 


Held  :— That  when  a  Defendant  has 
paid  sttins  of  money  on  account  of  a 
judgment,  the  seizure  of  his  lands  after- 
wards, on  a  Writ  of  Execution,  iasned 
for  the  whole  amount  of  the  judgment,  is 
illégal,  and  that  the  Defendant  has  a 
right  to  have  the  Writ  stayed  till  the 
exact  amount  due  on  the  judgment  is 
determined. 


Jugé  :^Que  lorsque  des  paiement!  ont 
été  ùdts  par  un  Défendeur  en  déduction 
d'un  jugement  contre  lui,  le  Créancier 
ne  peut  faire  saisir,  sans  donner  crédit 
de  ce  qu'il  a  reçu,  et  que  le  Défendeur 
a  droit  d'arrêter  l'exécution  jusqu'à  ce 

2ue  la  balance  due  sur  ce  jugement  soit 
éterminée. 


Judgment  rendered  3rd  May,  185S. 

In  til  is  case,  the  real  estate  of  John  Donegani  had  been 
taken  in  execution  by  the  Sheriff  of  the  District,  under  a 
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Writ  issued  at  the  instance  of  the  Banque  da  Peuple,  judg. 
ment  creditors  for  a  debt  exceding  £30,000. 

The  Defendant  filed  an  opposition  afin  (Pannuler  to  the 
seizure  on  the  grounds  : 

1.  That  the  lands  seized  did  not  belong  to  him,  but  were  the 
pyq^rty  (tf  John  W.  Donegani,  his  son,  who  was  in  posses- 
sion at  the  time  of  the  seizure,  under  a  deed  of  cession  dated 
in  February,  1860,  with  the  knowledge  of  the  Plaintiffs  ;  2. 
That  by  reason  of  various  payments,  which  the  Of^sosant  set 
up,  there  had  been  paid  to  the  Plaintiffs  on  their  debt  the  sum 
of  £19,090  10  1,  which  ought  to  have  been  deducted  before 
proceeding  to  the  present  seizure,  which  seizure  he  alleged 
to  be  null  for  that  portion  which  exceeded  the  amount  actually 
due  ;  this  was  the  principal  ground  relied  on  ;  3.  That  the 
Plaintiffs  held  in  their  hands  the  sum  of  £5000  of  bank  stock 
belonging  to  the  Opposant,  which  he  was  entitled  to  set  up  in 
compensation  of  his  debt,  or  at  all  events  to  demand  that  they 
should  be  sold  and  the  proceeds  applied  in  reduction  of  the 
Plaintiffs'  claim  against  him.  Conclusion,  that  maifirlevée  be 
granted  of  the  seizure,  as  made  super  non  domino^  and  that  in 
case  the  property  should  be  adjudged  to  belong  to  the  Oppo- 
sant and  not  to  J.  W.  Donegani,  then  that  the  seizure 
should  only  be  held  valid  for  the  balance  of  £9909,  19,  10, 
remaining  due  after  deduction  made  of  the  payments  invoked. 

The  Plaintiffs  met  the  Opposition  by  a  défense  au  fonds  en 
droit. 

At  the  hearing,  the  authorities  given  below  were  cited. 

Smith,  Justice  :  This  opposition  embraces  three  points,  on 
all  of  which  I  would  sustain  the  demurrer.  These  points 
are — 1st.  That  the  property  seized  is  not  John  Donegani's,  but 
belongs  to  a  third  party.  This  is  no  valid  objection  in  the 
mouth  of  the  Defendant,  it  is  for  this  third  party,  the  alleged 
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raal  proprietor,  to  come  in  and  oppose,  if  he  sees  fit  :  2nd. 
That  previous  to  executing  the  Writ,  the  Defendant  had  paid 
various  sums  on  account  of  the  judgment,  and  that  pro  tanio 
the  seizure  is  illegal,  and  that  the  Defendant  has  a  right  to 
have  the  seizure  stayed  till  the  exact  amount  due  on  the 
judgment  is  determined.  This  point  is  one  which  has  under- 
gone much  discussion,  and  the  opinion  which  has  prevailed 
undoubtedly  is,  that  it  is  no  ground  for  annulling  a  seizure 
for  the  whole  amount  of  a  judgment  that  the  debtor  has  made 
a  partial  payment.  This  is  the  general  doctrine  of  the  Courts 
in  this  part  of  the  Province,  in  which  I  agree.  At  all  events,  if 
the  Defendant  wished  to  object  to  the  seizure  on  this  ground, 
he  ought  to  have  tendered  the  balance  remaining  unpaid, 
which  he  has  not  done.  If  the  Plaintiff  sells  for  more  than 
is  actually  due,  the  only  remedy  which  I  am  aware  of  is  an 
action  of  damages.  The  Majority  of  the  Court,  however,  is 
of  a  different  opinion,  that  the  seizure  must  be  suspended  till 
the  amount  actually  due,  is  verified.  As  to  the  third  objec- 
tion, that  the  Plaintiffs  hold  in  their  hands  £5000  of  bank 
stock  belonging  to  the  Defendant,  and  that  they  are  bound 
to  realise  that  before  proceeding  to  the  sale  of  his  lands, 
there  is  nothing  to  sustain  it.  The  Defendant  is  a  partner  in 
the  bank,  and  there  is  no  obligation  to  sell  his  shares  before 
his  private  property  is  realised.  I  dissent  on  the  second 
ground  alone. 

Vanfelson,  Justice  :  We  are  agreed  upon  two  of  the  points. 
In  regard  to  the  third,  it  would  be  very  hard  for  a  Defendant, 
who  has 'paid  a  portion  of  his  debt,  to  have  his  property 
seized  and  exposed  to  sale  for  the  whole  amount  of  the  ori- 
ginal judgment.  As  to  an  action  for  damages,  which  is  the 
remedy  suggested  by  my  learned  brother,  it  would  not 
always  do  to  rely  upon  that,  since  it  might  happen  that  the 
creditor  was  a  person  worth  nothing  at  all.  We  do  not 
declare  the  seizure  null,  but  only  re4ucible  to  tiie  amount 
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actually  due,  and  for  this  purpose  alone  the  Opposition  is 
maintained. 

MoNDELET,  Justice  : — I  want  no  written  authority  to 
enable  me  to  decide  upon  this  point.  I  regard  it  as 
a  principle  of  eternal  justice  that  no  man's  property  shall  be 
sold  for  more  than  he  actually  owes. 

Défense  en  droit  dismissed. 

Cherrier  and  Dorion,  for  Plaintiff. 
Cartier,  for  Defendant. 


The  following  cases  were  cited  by  the  Plaintiff,  Maison 
vs.  St.  Louts,  No.  1178,  decided  in  1850,  and  Ostell  vs. 
De  Bottermund  et  ux.,  No.  1029,  decided  15th  September, 
1862.  In  the  last  mentioned  case,  the  Defendants,  whose 
goods  had  been  seized  under  a  Writ  of  Execution  issued  at 
the  suit  of  the  Plaintiff,  fyled  an  Opposition  afin  d'annuler^ 
on  the  ground  that  no  such  sum  of  money  as  was  mentioned 
in  the  Writ  was  due  by  them  to  the  Plaintiffs,  but  that  the 
same  had  been  paid,  extinguished,  and  compensated  by 
several  payments,  which  they  specially  set  forth,  previous  to 
the  issuing  of  the  Writ,  and  which  payments,  if  not  sufficient 
altogether  to  extinguish  the  debt,  left  a  very  small  amount  of 
money,  if  any,  exigible  thereon.  The  Plaintiff  demurred  to 
this  Opposition.  The  Court  (composed  of  Day,  Vanfelson 
and  MoNDELET,  Justices,  having  heard  the  parties,  main- 
tained the  demurrer.  The  following  is  the  judgment  :  "  The 
Court  having  heard  &c.,  upon  the  law  issue  or  demurrer 
pleaded  by  the  said  Plaintiff  to  the  Opposition  afin  d'annuler 
of  the  said  Opposants,  whereby,  amongst  other  things,  they 
in  effect  claim  main-levée  of  the  seizure  of  the  goods  and 
chattels  taken  in  execution  in  the  cause,  in  consequence  of 
certain  payments  alleged  by  the  said  Opposants  to  have  been 
31 
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made  on  account  of  the  amount  sought  to  be  levied  under  the 
Writ  of  Execution,  having  examined  the  proceedings  &c.  fcc. 
considering  that  it  doth  not  appear  by  the  allegations  of  the 
Opposants  they  have  paid  and  satisfied  in  full  the  sum  of 
money  for  which  the  said  Writ  of  Execution  issued,  doth 
maintain  the  said  demurrer  and  doth  dismiss  the  said  Oppo- 
sition c^n  (Tanntder  with  costs.**  Mr.  Justice  Mo2tdi:i«kt, 
dissenting.  (1) 


^^^^>^^^<<>^^^A^^^*>^ 


^i^^^/V^^^^^^»»^*^' 


SUPERIOR  COURT.— QUEBEC. 
Before  BowE5r,  Chief  Justice,  Meredith  and  Caron,  Justices. 

No.    180  (  Tremblay, Plaintiff. 

of       \                                        ^^• 
1853.      (  Tremblât, •  •  Defendant. 

Jugé  :— Qu'une  partie  qui  a  ioomit 
un  litige  à  des  arbitres,  ne  peut  dm, 
après  que  les  arbitres  ont  fait  leur 
rapjwrt,  porter  sa  demande  àtvTmX  les 
tribimaux  ordinaires,  «ans  payer,  en 
premier  lieu,  le  montant  de  la  pénahté 
stipulée  dans  Je  compromis,  à  moins  que 
le  rapport  des  arbitres  ne  soit  absolu- 
ment nul.  Qu*un  rapport  d'arbitres 
n'est  pas  absolument  nul,  quoique  les 
témoins  examinés  par  eux  n'aient  pss 
été  légalement  assermentés. 


Hpld:— That  a  party  who  has  sub- 
mitted a  matter  to  arbitrators  cannot, 
after  the  arbitrators  have  made  their 
award,  call  for  the  decision  of  the  ordi- 
nary tribunals,  without,  in  the  first 
place,  paying  the  penalty  stipulated  in 
the  aibitration  bond,  unless  the  award 
be  absolutely  null.  That  an  award  is 
not  absolutely  null,  although  the  wit- 
nesses examined  have  not  been  legally 
sworn. 


Judgment  rendered  the  17th  October,  1853. 

The  action  of  the  Plaintift  was  in  damages  for  £1000  : 

The  plea  of  the  Defendant  was  that  the  subject  matter  of 
the  Plaintifl's  demand  had  been,  before  the  bringing  of  the 
action,  refened  by  the  parties,  to  arbitrators,  that  by  the 
arbitration  bond  between  the  parties,  it  had  been  stipulated 
that  a  penalty  should  be  paid  by  the  party  who  would  not 
abide  by  the  award  of  the  arbitrators  ;  and  that  the  PlaJptig 

"  Authorities  cited  b7«el>ndant  :-Ferrière,  Diet  de  Droit,  vol.  2,  vbo.    0^ 
r^^^mnT^it  Ott».  afind'annukv'.-'Gxxyoi,  Rep.  de  Junsp.  vol.  lfi,jb^ 

S^ai^^^Ex^^^^^^^^^^  ^  VV^f^X  Tt'f  ita'-teeK 

du  20  Janv.  1616,  rapporté  par  Augeard,  iiv.2,  c.  5,  p.  lôd.— U  Argenu 

Bretagne,  Art.  126,  p.  480. 
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not  having  paid  the  penalty  could  not  bring  his  action,  quant 
à  présent.  To  this  plea,  the  Plaintiff  had  demurred,  and  a 
hearing  en  droit  was  had  upon  this  demurrer. 

Merjcdith,  Justice,  delivered  the  judgment  : 

The  first  question  that  we  are  called  upon  to  decide  in  the 
present  case,  is  as  to  whether  a  party  who  has  submitted  a 
matter  to  arbitrators,  can  after  the  arbitrators  have  made  their 
award,  call  for  the  decision  of  the  ordinary  tribunals  of  the 
Country,  on  the  same  matter,  without  (at  least)  in  the  first 
place,  paying  to  his  adversary  the  penalty  (if  any,)  sti- 
pulated in  the  arbitration  bond,  and  we  are  clearly  of 
opinion  that  he  cannot.  In  the  ancien  Dénisart,  we  find  the 
rule  thus  laid  down  :  "  Quand  la  peine  est  convenue,  toute 
"  audience  doit  être  déniée  aux  Appelants  d'une  sentence 
"  arbitrale  jusqu'à  ce  qu'ils  aient  payé  la  peine  "  (1)  But 
although  a  party  cannot  appeal  from  an  arbitration  award 
without  in  the  first  place  paying  the  stipulated  penalty, 
he  may  without  such  previous  payment  shew  that  there  is 
no  award,  or  what  in  law  is  the  same,  that  the  alleged 
award  is  absolutely  null.  He  may  allege  for  instance,  that 
the  arbitration  bond  is  null  by  reason  of  fraud,  duress 
minority,  or  any  other  such  ground,  (2)  or  that  the  award  is 
null  on  the  ground  that  it  has  not  been  concurred  in  by  the 
required  number  of  arbitrators,  (3)  or  on  the  ground  that  the 
arbitrators  have  not  decided  all  the  matters  which  by  the 
bond  they  were  required  to  determine,  or  that  they  have 
exceeded  their  authority  either  a)  to  the  subject  matter  of  the 
award,  or  as  to  the  period  at  which  it  was  rendered.  (4) 


il)  1  Ancien  Dénizart  vbo.  Compromis,  p.  107,  No.  6  :— Jouise,  Tmt6  <Im 
Arbitrages  et  Compromis,  No.  75  :— Ord.  of  August,  1560, 1  Néron,  )k  167. 

(2)  Jousse,  même  Traité,  sect.  10,  No.  82,  sac.  2,  Nos.  14  «t  19, 

(3)  3  Bellat  des  Minières ,  Arbitrage,  p.  410. 

(4)  Jooaae,  même  Traité,  sec.  10,  No.  S2. 

SI* 
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In  a  word  a  party  against  whom  an  arbitration  award  is 
opposed,  may,  without  previously  paying  the  penalty,  urge 
what  are  termed  Voies  de  Nullités  against  it,  but  none 
other.  (1) 

We  have  next  to  determine  whether  the  objection  oiged 
in  the  present  case  against  the  award,  is  such  a  moyen  de 
nullité  as  would  justify  us  in  regarding  the  award  as  abso- 
lutely null. 

The  objection  is,  that  the  bond  purports  to  authorize  the 
arbitrator  to  swear  the  witnesses,  although  according  to  law 
no  such  power  could  be  given  to  him  in  that  way. 

We  would  be  going  beyond  the  limits  of  the  present  case 
were  we  to  pronounce  any  opinion  upon  the  legality  of  the 
oath  administered  by  the  arbitrators  ;  what  we  have  to  deter 
mine  is  simply  :  is  the  objection  urged  a  moyen  de  nullité 
suflScient  to  justify  us  in  declaring  the  award  null  ?  We 
are  of  opinion  that  it  is  not.  It  is  doubtless  true  that  in  the 
ordinaiy  tribunals  of  the  Country,  it  is  necessary  that  the 
witnesses  should  be  legally  sworn,  but  this  is  not  essentially 
necessary  in  proceedings  before  arbitrators.  Jousse  says  :  '^Les 
^'  arbitres  choisis  par  les  parties  n'étant  autre  chose  que  des 
^'  amiables  compositeurs  établis  pour  déterminer  leurs  diffé- 
"  rends  ne  sont  pas  tenus  d'observer  les  formalités  arbitraires 
"  de  l'instruction  et  de  la  procédure  :  ainsi  ils  ne  sont  pas 
"  obligés  dans  les  enquêtes  qu'ils  font  d'observer  les  délais, 
^^  de  faire  prêter  le  serment  aux  témoins^  éfc.  (2)  This  rule 
accords  with  the  English  Law  on  the  same  subject  ;  for  in 
England  it  is  well  established  that  arbitrators  have  the  most 
extensive  discretion  as  to  the  mode  of  conducting  the  in- 
quiry before  them";   (3)  and  it  has  been  expressly  decided, 

(1)  Bellat  des  Minières,  p.  409. 

(2)  Jousse  Tr.  des  Arbit.  Comp.  sec.  7,  No.  5  :— 1  Rep.  de  Guyot,  rbo. 
Arbitrage,  p.  547. 

(3)  Judgment  of  Ch.  J.  Wilde,  iu  Tillam  vs.  Copp  :— d  ManniDg}  Granger  ti. 
Scott,  p.  213  :— Ridout  v«.  Pye,  1  B.  and  P.  p.  91. 
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both  in  England  and  in  the  United  States,  (1)  that  the  fact 
of  the  witnesses  not  having  been  sworn  is  not  a  ground  for 
setting  aside  the  award. 

For  these  reasons  we  are  of  opinion  that  the  objection  to  the 
award  cannot  be  maintained  ;  and  we  in  consequence  overrule 
the  Plaintiif 's  demurrer;  and  by  this  judgment  we  in  effect 
declare  that  the  Plaintiff  cannot  proceed  in  this  action,  as  he 
has  not  paid  the  penalty  stipulated  in  the  bond. 

The  demurrer  is  overruled  upon  the  ground  stated  above. 

Tessier,  for  Plaintiff. 

Casault  and  Lanolois,  for  Defendant. 


VICE  ADMIRALTY  COURT.— LOWER  CANADA. 
Before  the  Honble.  H.  Black,  J,  A.  C. 


SARAH  ANN,  Hocker. 
cask  of  collision. 


Held  :— That  in  a  case  of  colli- 
sion, if  the  damages  have  been 
occasioned  by  accident,  or  bj  a  vis 
major,  the  loss  must  be  borne  by  the 
party  who  haa  suffered  it. 


Jugé  :->Que  dans  une  cause  de 
collision,  si  les  dommages  ont  été 
occasionnés  par  accident  ou  par 
force  majeure,  la  perte  doit  être 
supportée  par  celui  qui  Pa  éprouyée. 


Judgment  rendered  the  4th  November,  1853. 

This  was  a  cause  of  coUision  promoted  on  behalf  of  the 
owner  of  the  William  against  the  Sarah  Ann,  for  damage 
sustained  in  the  harbour  of  Quebec,  on  the  11th  of  October 
last. 

The  libel  given  in  and  admitted  on  behalf  of  the  promoter 
of  the  suit,  set  forth  : 

That  on  the  11th  of  October  last,  the  ship  or  vessel  the 
William,  whereof  one  John  Till  then  was  master,  was  lying 

(1)  Hill,  319,  Dates  vs.  Willington:— Caldwell,  on  Arbitration,  p.  123. 
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at  anchor  in  the  river  St.  Lawrence,  opposite  to  the  City  of 
Quebec,  within  the  ebb  and  flow  of  the  tide,  having  on  board 
a  full  cargo  of  provisions  with  which  she  was  about  to  pro- 
ceed to  sea  for  a  port  in  Newfoundland.  That  .about  three 
o'clocic,  in  the  afternoon  of  that  day,  the  ship  or  vessel  the 
Sarah  Ann  came  to  anchor  at  flood  tide,  ahead  and  to  the 
eastward  of  the  William.  That  the  Sarah  Ann  is  a  vessel  of 
the  burden  of  about  500  tons,  emd  had  then  on  board  a  full 
cargo  of  merchandize  and  was  deep  in  the  water.  That  firom 
the  time  when  the  Sarah  Ann  so  came  to  anchor  to  the  east- 
ward of  the  William,  until  the  hour  of  twelve  at  noon  on  the 
following  day,  both  vessels  at  the  different  changes  of  the 
tide  sheered  in  the  usual  way  clear  of  each  other.  That 
between  this  said  hour  of  twelve  at  noon  and  the  hour  of  one 
in  the  afternoon  of  the  last  mentioned  day,  it  being  then  the 
commencement  of  the  flood  tide,  the  William  was  riding  at 
anchor  in  the  same  place  where  she  had  first  cast  anchor, 
with  two  anchors  out,  the  one  with  sixty  and  the  other  with 
forty-five  fathoms^,  of  chain,  having  lately  before  turned  with 
the  tide  and  then  riding  with  her  heard  to  the  eastward. 
That  immediately  afterwards  the  Sarah  Ann  was  seen  turn- 
ing with  the  tide,  and  in  doing  so  she  broke  her  sheer  and 
began  to  drift  towards  the  William  nearly  broadside  on,  and 
being  unable  to  hold  her  ground,  dmgged  towards  the  Wil- 
liam and  ran  foul  of  her,  the  larboard  bow  of  the  Sarah  Ann 
striking  the  starboard  bow  of  the  William.  That  while  the 
Sarah  Ann  was  thus  drifting  and  dragging  towards  the 
William,  the  people  of  the  latter  vessel  hailed  the  Sarah  Ann, 
telling  them  to  keep  her  clear  of  the  William  to  which  they 
received  no  intelligible  answer.  That  the  William,  on 
observing  the  Sarah  Ann  coming  upon  her  put  her  helm 
hard  a  starboard,  causing  her  head  to  turn  to  port  and  towards 
the  town  as  much  as  her  two  anchors  and  chains  would 
permit  in  order  to  avoid  a  collision.  That  the  William  is  of 
the  burthen  by  admeasurement  of  159  tons  or  thereabout,  and 
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was  navigated  by  a  competent  master  and  crew.  That  at 
and  before  the  time  she  was  so  struck  by  the  Sarah  Ann, 
the  William  was  tight,  staunch  and  in  good  condition.  That 
at  and  before  the  said  collision  the  Sarah  Ann  was  riding 
with  a  single  anchor,  with  about  forty  fathoms  of  chain  out 
in  twelve  fathoms  of  water,  and  that  the  wind  was  then 
blowing  and  had  been  blowing  from  the  previous  day  fresh 
from  the  westward,  the  Sarah  Ann  being  to  leeward  of  the 
William  ;  and  that  the  collision  occurred  solely  through  the 
inattention  and  want  of  prudence  and  skill  of  the  persons  on 
board  of  the  Sarah  Ann,  and  not  by  or  through  the  inatten- 
tion or  want  of  prudence  or  skill  of  the  persons  on  board  of 
the  William.  That  by  the  assistance  and  exertions  of  the 
persons  on  board  the  William,  the  two  vessels  were  at  last 
separated  and  the  Sarah  Ann  then  sheered  clear  of  the  Wil- 
liam, but  the  Sarah  Ann  was  so  negligently  and  unskillfully 
managed  that  she  would  again  have  run  foul  of  the  William 
had  not  the  persons  on  board  of  the  Sarah  Ann  at  the  urgent 
request  of  the  master  of  the  William,  hoisted  their  maintop- 
mast-staysail,  and  by  this  means  escaped  a  second  collision  ; 
and  that  had  the  Sarah  Ann  when  she  began  to  drag  towards 
the  William,  adopted  the  like  or  similar  means,  and  let  go 
her  second  anchor  no  collision  would  have  at  all  occurred. 
That  by  the  collision  the  Sarah  Ann  carried  away  the  main- 
sail of  the  William  from  the  nightheads  to  the  forerigging 
and  about  twenty  feet  of  bulwark,  and  also  her  channel 
guard,  damaged  and  started  her  covering  boards,  split  and 
damaged  four  stauncheons,  headrails  and  knees,  and  carried 
away  her  cathead  block  and  fall,  and  she  was  otherwise 
considerably  damaged. 

The  responsive  plea  or  allegation  on  the  part  of  the  Sarah 
Ann  denied  that  the  .accident  was  occasioned  by  the  mis- 
management of  those  or  board  of  her  :  on  the  contrary  it  wa^ 
alleged: — 
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That  aboat  fifteen  minutes  after  the  houi  of  two  in  the 
afternoon  of  the  11th  of  October  last,  the  Sarah  Ann  came  to 
anchor  opposite  to  the  city  of  Quebec,  ahead  and  to  the 
eastward  of  the  William,  and  at  a  sufficient  distance  from 
the  William  to  prevent  accidents,  and  gave  to  the  William 
a  fair  berth.  That  the  Sarah  Ann  was  a  vessel  of  377  tons, 
and  had  on  board  a  full  cargo,  and  was  then  ready  for  sea, 
merely  requiring  a  trifling  repair  to  one  of  her  masts  which 
had  since  been  made.  That  from  the  time  when  the  Sarah 
Ann  came  to  anchor  to  the  eastward  of  the  William  until  the 
hour  of  twelve  of  the  following  day,  both  vessels,  at  the 
different  changes  of  the  tide,  sheered  in  the  usual  way  clear 
of  each  other,  and  never  approached  each  other  nearer  than 
two  cables  length,  and  so  sheered  clear  of  each  other  three 
several  time.  That  in  the  afternoon  of  the  II th  the  wind 
sprang  up  from  the  south-west,  and  increased  in  violence 
until  during  the  night  of  the  11th  and  12th  it  blew  quite  a 
gale  of  wind,  and  several  ships  in  the  harbour  were  driven 
from  their  moorings.  That  the  William  on  the  11th,  in  the 
day,  was  riding  at  a  single  anchor,  and  had  been  so  riding 
at  a  single  anchor  from  the  time  she  first  came  to  anchor 
there,  namely,  for  several  days.  That  the  wind  continued 
unabated  from  the  south-west  during  the  whole  day  of  the 
12th,  so  much  so  that  vessels  left  their  mooring  places  on 
their  intended  voyages  without  any  canvass  set,  and  while 
the  tide  was  running  flood  and  went  round  Point-Levi  in 
that  way.  That  the  William,  during  the  night  of  the  11th  and 
12th  and  the  morning  of  the  12th,  propelled  by  the  wind  from 
the  south-west  dragged  her  moorings  and  came  nearer  to  the 
Sarah  Ann  :  and  that  the  persons  in  charge  of  the  William 
perceiving  that  she  was  dragging  her  anchor  let  go  a  second 
anchor,  but  not  until  her  position  towards  the  Sarah  Ann 
was  materially  changed.  That  from  the  evening  of  the  11th, 
until  the  time  of  the  collision,  the  wind  blew  firom  the  south- 
west too  violently  to  admit  of  any  vessel  dragging  her 
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moorings  against  the  wind,  and  in  fact  the  Sarah  Ann  did 

not  at  or  about  the  time  of  the  collision,  stmin  to  her  anchor, 

from  the  violence  of  the  wind  being  stronger  than  the  tide  ; 

and  that  if  the  Sarah  Ann  had  dragged  her  moorings  at  all, 

it  must  have  been  during  the  ebb  tide,  when  both  wind  and 

tide  were  down  the  river,  but  if  she  had  so  dragged  her 

moorings  she  would  have  got  further  away  from  the  William, 

not  nearer.    That  during  all  the  time  the  Sarah  Ann  had  on 

board  of  her  a  competent  crew  to  navigate  her,  and  had  such 

ctew  at  the  time  of  the  collision.    That  on  the  contraiy  the 

William  was  without  a  crew,  and  at  the  time  of  the  collision 

there  was  on  board  of  the  William  only  one  man  ,namely,  the 

pilot  :  that  one  man  alone  was  insufficient  to  do  any  thing  on 

board  of  the  William  to  avoid  the  collision,  and  that  if  there 

had  been  a  sufficient  number  on  board  to  haul  in  her  chain, 

or  to  pay  out  chain,  either  would  have  prevented  the  collision. 

That  it  is  the  custom  of  the  port  of  Quebec  for  vessels  to  ride 

at  one  anchor,  and  that  all  the  vessels  in  sight  of  the  William 

and  of  the  Sarah  Ann  on  the  11th  and  12th  October  were 

riding  at  one  anchor  s  and  that  the  William  was  not  at  any 

time  moored  to  two  anchors,  but  after  drifting  and  dragging 

her  anchor  she  let  go  a  second  anchor,  and  was  riding  at  two 

anchors.     That  the  Sarah  Ann  never  dragged  her  anchor  at 

all,  and  that  the  bearings  at  the  time  of  the  collision  shewed 

that  she  was  at  the  very  same  place  she  anchored  at  on  the 

11th.    That  by  the  exertions  of  the  persons  on  board  of  the 

Sarah  Ann  the  two  vessels  were  separated  ;  and  that  at  that 

time  there  were  on  board  of  the  William  only  the  master  and 

one  or  two  other  persons.     That  when  some  body  on  board 

of  the  William  requested  the  persons  on  board  the  Sarah  Ann 

to  hoist  their  top  stay-sail,  the  persons  on  board  of  the  Sarah 

Ann  were  actually  engaged  in  hoisting  it,  and  that  they  did 

not  do  so  at  the  suggestion  of  any  body  on  board  of  the 

William,  but  of  their  own  accord.    That  the  collision  in 

question  did  not  occur  by  or  through  the  inattention  and  want 
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of  prudence  and  skill  of  the  persons  on  board  of  the  Sarah 
Ann,  but  solely  from  the  William  dragging  her  moorings 
before  the  wind  and  tide,  and  from  there  being  no  competent 
crew  in  and  on  board  of  the  William  to  navigate  her,  and  to 
take  charge  of  her  in  port  ;  and  that  the  collision  occurred 
from  the  William  coming  down  upon  the  Sarah  Ann. 

There  were  examined  on  behalf  of  the  owner  of  the  Wil- 
liam, five  witnesses,  viz  : — John  Till,  the  former  master, 
Charles  Pitch,  the  new  master,  Damien  Boulanger,  pilot,  (1) 
and  James  Ryley  and  George  McCuUoch,  seamen. 

On  the  other  side  seven  witnesses  were  produced  and 
examined,  viz  ; — ^Thos.  Jaunes  Hocker,  the  master  of  the 
Sarah  Ann,  Jacques  Plante,  her  pilot,  (2)  Thomas  Flaven, 
second  mate,  James  Coates,  Clement  Leblanc  and  Joseph 
Gundy,  seamen,  and  Christian  Gesloff,  the  carpenter  of  the 
Helen,  who  happened  to  be  employed  on  board  the  Sarah 
Ann,  before  and  at  the  time  of  the  collision. 

The  case  was  argued  on  the  28th  October,  and  remained 
tmder  consideration  tintil  the  4lh  November,  when  the  Court 
pronounced  the  following  judgment  : 

Hon.  Henry  Black  :  The  facts  as  gathered  from  the  rather 
voluminous  depositions  in  this  cause,  are  as  follows  :  On  the 
first  of  October  last,  the  William,  a  brig  of  149  tons,  came  to 
anchor  in  the  harbor  of  Quebec,  being  then  laden  with  a  full 
cargo  and  ready  for7sea  ;  and  being  detained  in  consequence 
of  a  change  of  masters,  she  lay  riding  at  single  anchor  until 
the  11th  of  the  same  month.  About  three  o'clock  in  the  after- 
noon of  that  day,  it  being  then  flood  tide  and  wind  fresh  from 
the  westward,  the  Sarah  Ann,  a  vessel  of  377  tons,  also  fully 
laden,  and  ready  for  sea,  with  the  exception  of  getting  up  a 
new  topmast,  came  to  anchor,  about  two  cables  length  to  the 

(1.  2.)  No  allegation  exceptive  to  the  testimony  of  the  pilot  wu  given  on 
either  side,  and  publication  of  the  evidence  was  decreed  by  coment  of  parties. 
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eastward  of  the  William,  and  lay  there  also  at  single  anchor  : 

and  it  is  admitted  on  both  sides  that  in  the  position  so  taken 

by  her,  the  Sarah  Ann'gave  the  William  a  fair  berth,  and  that 

the  two  vessels  at  the  three  next  succeeding  changes  of  the 

tide  swung  in  the  usual  manner  clear  of  each  other.    The 

wind  blew  hard  from  the  south-west  from  the  time  the 

Sarah  Ann  came  to  anchor,  and  increased  during  the  night 

between  the  11th  and  12th,  blowing  very  heavily  in  violent 

squalls.     The  pilot  of  the  William  states,  that  during  that 

night,  and  between  twelve  and  thirteen  hours  before  the 

collision,  he  let  go  a  second  anchor  with  about  45  fathoms  of 

cable,  the  first  anchor  having  60  fathoms,  and  that  his  motive 

for  so  doing  was,   "  because  it  commenced  blowing  hard," 

or  in  other  words,  because  the  gale  from  the  south-west  had 

increased.    He   states,  that  the  William  did  not  drag  her 

anchor,   but  the  pilot  of  the  Sarah  Ann  and  several  of  the 

other  witnesses  say  that  she  did,  and  that  she  approached 

nearer  to  the  vessel  last  named,  as  she  must  have  done  if  she 

drifted  at  all  ;  and  they  are  equally  positive  that  the   Sarah 

Ann  did  not  drift,  indeed  it  was  most  improbable  that  she 

should  drift  upwards  against  the  wind,  and  if  she  had  drifted 

downwards  or  to  leeward  she  would  not  have  lessened  but 

increased  her  distance  from  the  William.     At  flood  tide, 

between  one  and  two  in  the  afternoon  of  the  12th,  the  Sarah 

Ann  in  swinging  round   with  the  tide  upon  her  anchor» 

came  into  collision  with  the  William,  the  larboard  bow  of 

the  Sarah  Ann  striking  the  starboard  bow  of  the  William, 

and  occasioning  the  damage  complained  of.     At  this  time 

there  was  no  person  on  board  the  William,  except  the  pilot, 

Damien  Boulanger,  the  former  master  having  gone  ashore 

with  the  two  seamen    who  composed  the  crew,  and   the 

new  master   not  having  gone  on  board.    Now,   in  order 

to  support  the  present  action  it  was  necessary  distincdy  to 

prove  that  the  collision  arose  from  the  fault  of  the  persons  on 

board  of  the  Sarah  Ann  only,  or  from  the  fault  of  the  persons 
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on  board  that  vessel,  and  of  those  on  board  the  William,  in 
which  latter  case  the  Court  would  be  called  upon  to  appor- 
tion the  damages  between  the  parties  according  to  maritime 
law  as  administered  in  the  Court  of  Admiralty  ;  in  the  former 
case  the  Sarah  Ann  alone  would  be  liable  for  the  whole,  if 

•  neither  vessel,  or  the  suffering  vessel  alone  were  in  fault,  the 
loss  would  remain  where  it  fell.  The  view  taken  by  the 
Court  is  that  it  has  not  been  proved  that  there  was  any  fault 
on  the  part  of  either  vessel,  but  that  the  collision  was  the 
effect  of  mere  accident,  or  that  overriding  necessity  which  the 
law  designates  by  the  term  vis  major.  Both  vessels  were 
originally  properly  anchored,  and  had  room  enough  to  swing 
clear  ;  there  is,  therefore,  no  ground  of  complaint  on  that 
head.  It  seems  most  improbable  that  the  Sarah  Ann  should 
drift  upwards  against  the  tide,  while  the  wind  was  in  Jthe 
direction  and  of  the  strength  described  by  the  witnesses  on 
both  sides,  even  if  she  did  break  her  sheer  in  swinging,  and 
the  master  of  that  vessel  states  positively  that  he  took 
bearings  by  compass  before  and  after  the  accident,  and  found 
her  position  to  be  precisely  the  same  ;  and  this  statement  is 
corroborated  by  all  the  witnesses  on  that  side.  On  the  other 
hand  it  appears  by  no  means  improbable  that  the  WilUam 
should,  by  force  of  the  wind  and  ebb  tide,  have  drifted  nearer 
to  the  Sarah  Ann,  and  her  pilot's  letting  go  another  anchor 
during  the  night  preceding  the  accident  shews  that  he  at 
least  apprehended  the  probability  of  her  so  doing  :  for,  as  it  is 
well  known  to  be  inconvenient  to  lie  in  a  tide  way  with  two 
anchors  down,  it  is  not  likely  the  pilot  would  have  let  go 
the  second  unless  he  felt  that  the  William  was  dragging  the 
first,  or  likely  from  circumstances  to  do  so.  And  though  the 
witnesses  on  that  side  say  that  the  William  did  not  drag  her 
anchor,  yet  those  on  the  other  side  declare  positively  that  they 

.  saw  her  drifting  towards  the  Sarah  Ann.  It  lay  with  the 
William  to  prove  fault  on  the  part  of  the  Sarah  Ann,  and  as  I 
am  of  opinion  that  this  proof  has  not  been  made,  but  that  the 
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evidence  goes  to  shew  that  neither  vessel  was  in  fault,  the 
action  must  be  dismissed.  It  is  to  be  regretted  that  in  a 
matter  involving  so  small  an  amount  of  damages  the  com" 
plaining  party  should  have  thought  proper  to  institute 
proceedings  of  a  nature  to  occasion  heavy  costs,  from  which, 
as  he  has  failed  to  make  out  his  case,  the  Court  cannot 
relieve  him. 

Ross,  Sol.  Gen.  for  the  William. 

Stuart  and  Vannovoits,  for  the  Sarah  Ann. 


No.  299 

and 
No.   301. 


SUPERIOR  COURT.— MONTREAL. 

Ex  parte — Dumouchel, 

and 
Ex  parte — Dalton, 

•  for  Writs  of  Certiorari. 


Held  :— That  to  constitute  an  offence 
under  the  3rd  section  of  the  Act  7th 
Geo.  IV,  Chap.  3,  providing  for  the 
maintenance  of  çood  order  in  churches , 
the  Act  complained  of  must  have  been 
committed  ''  during  Divine  Service.'* 


Jugé  : — Ope  pour  constituer  une  in- 
fraction aux  dispositions  de  la  3e  sec- 
de  l'Acte  de  la7e  Geo-  IV,  ch.  3,  relatif 
au  maintien  du  bon  ordre  dans  les 
églises,  il  faut  que  l'Acte  dont  on  se 
plaint  ait  6té  commis  ''  pendant  le  Ser- 
vice Divin.  " 


Judgment  rendered  26th  October,  1853. 

Two  motions  to  quash  convictions  of  a  Justice  of  the  Peace, 
made  under  similar  circumstances. 

The  Petitioners  had  been  severally  summoned  before  a 
Justice  of  the  Peace,  for  the  District  of  Montreal,  to  answer 
the  complaint  of  Narcisse  Mallet,  described  in  the  Writ  of 
Summons,  as  *'  Un  des  Juges  de  Paix  de  Sa  Majesté  pour  le 
"  dit  district,  et  l'un  des  Marguilliers  du  Banc  de  PŒuvre  de 
"  la  Fabrique  de  Chateauguay,  lequel  vous  poursuit  ès-dites 
"  qualités,  pour  que  vous  soyez  après  conviction,  condamné 
"  à  payer  une  amende  de  quarante  chelins  courant,  pour  avoir 
"  le  vingt-sept  Mars  dernier,  auprès  de  l'église  de  la  dite 
**  paroisse,  à    Pissue  des  vêpres  du  jour  de  Pâques,  commis 
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^Vl'offense,  tel  qu'exprimé  en  la  dite  plainte  et  information 
"  ci-annexées,  et  contre  la  forme  du  Statut  fait  et  pourvu  en 
"  pareil  cas." 

In  the  declarations  which  accompanied  the  Writs  of  Sum- 
mons, the  Defendants  were  charged  with  having  entered 
into  a  plot  {convplot\  with  some  other  individuals,  ^^  dans  U 
"  vue  de  chicaner  et  injurier  le  déposant  " — with  having 
spoken  roughly  {brusquement)  and  angrily  to  deponent,  and 
•  with  having  hindered  him  from  returning  to  his  own  dwelling, 
^^  le  tout  au  grand  désordre  et  scandale  des  paroissiens  qui 
"  venaient  d'assister  à  la  cérémonie  des  vêpres  du  dit  jour  de 
^^  pâques  ;"  and  concluded  by  the  complainant  in  his  said 
qualities  (en  ses  qualités  susdites)  praying  for  condemnation 
against  them. 

On  the  day  of  the  return,  the  parties  appeared  before  the 
justice,  and  were  severally  condemned  to  pay  a  fine  of  twenty 
shillings  and  costs. 

The  conviction  was  as  follows  : 

"  D'avoir  le  vingt-septième  jour  de  Mars  dernier,  en  la 
"  paroisse  susdite,  à  la  porte  de  l'église,  à  l'issue  des  vêpres, 
"  sans  cause  ou  provocation,  grossièrement  injurié  et  insulté 
"  Narcisse  Mallet,  du  même  lieu,  l'un  des  Marguillîers  de 
"  l'Œuvre  de  la  Fabrique  de  la  dite  paroisse  de  Chateauguay, 
^^  au  grand  désordre  et  scandale  des  Paroissiens  assemblés 
^*  devant  et  à  la  porte  de  la  dite  église,  et  en  contravention  à 
*^  l'Ordonnance  et  au  Statut  en  tel  cas  fait  et  pourvu." 

The  Petitioners  moved  to  quash  these  convictions  on  a 
variety  of  grounds,  the  principal  one  which  struck  the  atten- 
tion of  the  Court  being,  that  the  section  of  the  Statute  under 
which  they  had  been  convicted,  the  Srd  section  of  the  Act  7th 
Geo.  rV,  chap.  3,  only  applies  to  disorders  committed  ^^  during 
divine  service,"  and  not  such  as  may  occur  outside  of  the 
church,  after  the  conclusion  of  divine  service. 
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Day,  Jnstiee:  These  are  motions  to  quash  convictions 
under  the  Act  7th  Geo.  IV,  chap.  3,  for  the  maintenance  of 
good  order  in  churches.  The  offence  stated,  is  grossly 
insulting  a  churchwarden.  A  distinction  was  taken  at  the 
aigument  between  the  two  classes  of  cases  referred  to  in  the 
Statute,  but  the  point  which  chiefly  struck  the  attention  of 
the  Court  was  this,  that  the  Act  only  contemplates  offences 
committed  during  divine  service.  The  object  of  the  law  is 
to  prevent  parties  being  disturbed  whilst  engaged  in  religious 
worship.  The  moment  divine  service  is  over,  and  the 
congregation  have  concluded  their  devotions,  the  reason  for 
taking  this  particular  offence  out  of  the  rule  of  the  common 
law,  fails.  The  idea  that  the  person  of  a  churchwarden  is 
invested  with  a  particular  sanctity,  which  follows  him  every 
where,  is  clearly  untenable.  In  the  present  case,  the  insult 
was  offered  to  the  churchwarden  after  divine  service,  when 
he  was  on  his  way  home,  and  acting  in  no  official  capacity. 
There  has  been  an  offence  committed,  but  not  under  this 
Statute.    The  convictions  therefore,  must  be  quashed. 

Belinob  and  Mown,  for  Petitioners. 

LoRAi«o£À  and  Cassidy,  contra. 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Vanfelson  and  Mondelet,  Justices. 


No.  607.  S^Exparti^^^^i., 


for  Writ  of  Certiorari. 


Held:~That  nnder  the  Act  12th 
Vict.  chap.  55,  sec.  3.  to  punish  ser- 
▼ants,  &c.,  for  desertion,  a  .Justice  of 
the  Peace  hat  no  jarisdiction  except  in 
caMt  where  there  it  a  contract. 


Jugé  :— Que  sous  l'opération  du  Sta- 
tut de  la  12e  Vict.,  ch.  55,  sect.  3,  pour 
jmnir  la  désertion  des  engages,  le  Jupe 
de  Paix  n'a  jurisdiction  que  lorsqu'il  y 
a  preuve  d'un  contrat. 


Judgment  26th  October,  1853. 

The  Petitioner  had  been  convicted  before  a  Justice  of  the 
Peace,  under  the  Act  12th  Vict.,  chap.  55,  sec.  3,  for  deserting 
from  the  service  of  his  master. 
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The  record  of  the  proceedings  before  the  Justices  Court 
did  not  establish  any  engagement  for  a  definite  period,  bat 
simply  alleged  the  desertion  of  the  Defendant  from  the 
service  of  his  master,  and  his  refusal  to  return. 

The  Writ  having  issued,  a  motion  was  made  to  quash,  on 
the  ground,  amongst  others,  of  the  want  of  proof  of  any 
definite  engagement  of  not  less  than  a  month,  as  required  by 
the  Statute. 

Per  Curiam.  There  are  other  points,  but  this  one  is 
conclusive  :  The  Statute  only  gives  the  magistrate  jurisdic- 
tion in  those  cases  respecting  which  there  is  a  specific 
agreement  :  Here,  there  is  no  allegation  or  proof  of  any  such 
agreement,  and  the  conviction  must  therefore  be  quashed. 

Laflamme,  for  Petitioner. 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Vanfelson  and  Mondelet,  Justices. 


No.  12.   j  J5;a;i)ar/c.— Hook, 


Held  : — That  a  smnmoos  issued  under 
the  4th  and  5th  Vict.,  c.  26,  for  mali- 
cions  injuries  to  property  must  be  upon 
complaint  under  oath  ;  and  that  a  con- 
viction in  which  it  is  stated  that  the 
offence  complained  of,  was  committed 
"  depuis  envifon  huit  jours  "  is  bad  for 
want  of  certainty. 


for  Writ  of  Certiorari. 

Jugé  : — Que  sous  le  Statut  det  4  et  5 
Vic,  ch.  26,  relativement  aux  injures 
faites  A  la  propriété,  l'assignation  ne 
peut  être  donnée  que  sur  une  plainte 
sous  serment  ;  et  qu'une  convictiou 
énonçant  que  l'offense  dont  on  se  plaint 
a  été  commise,  "  depuis  environ  huit 
jours  "  est  défectueune  faute  de  préci- 
sion et  de  certitude. 


Judgment  rendered  20th  A{)ril,  1853. 

The  Petitioner,  who  had  been  convicted  before  a  Justice 
of  the  Peace,  under  the  4th  and  6th  Vict.,  c.  26,  for  having 
entered  upon  land  and  maliciously  committed  injuries,  moved 
to  quash  the  conviction  on  the  grounds  principally  : — 1 .  that  the 
magistrate  had  made  the  summons  without  the  oath  of  the 
complainant  :  and  2.  for  want  of  certainty  in  the  conviction 
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which  stated  the  offence  to  have  been  committed  "  depuis 
environ  huit  jours." 

The  Court  found  the  conviction  bad  on  these  grounds,  and 
ordered  the  conviction  to  be  quashed. 

Cornell,  for  Applicant, 
Hubert  and  Ouimet,  œntrà. 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smith  and  Mondelst,  Justices. 


No.  87 

and 
No.  89. 


jE?a;  par^e— RocHELEAu, 

and 
Ex  parte — ^Esinhart, 

for  Writs  of  Certiorari. 


Held  :~That  an  Overseer  of  Roads 
has  no  authority  to  sue  for  penalties 
uoder  a  By-law  of  a  Municipal  Corpo- 
ration imposing  a  road  tax,  and  that  by 
the  Act  10th  and  11th  Vict,  c.  7,  the 
powers  formel  ly  vested  in  the  Over» 
leers  oi  Roads  have  been  transferred  to 
the  Municipal  Councils. 


Jugé  :— Qu'un  Inspecteur  des  Che- 
mins ne  peut  poursuivre  pour  l'amende 
imposée  pour  infractions  d'un  règle- 
ment d'une  Corporation  Municifude 
imposant  une  taxe  pour  les  chemins,  et 
que  par  le  Statut  des  10e  et  lie  Vie,  c. 
7,  les  pouvoirs  dont  les  Inspecteurs 
étaient  avant  Wrs  revêtus  ont  été  trani- 
ferés  aux  Conseils  Municipaux. 


Judgment  rendered  26th  October,  1853. 

The  Applicants  had  been  convicted  before  a  Justice  of  the 
Peace,  on  the  complaint  of  one  Joseph  Choquet,  described 
ia  the  Writ  of  summons  and  conviction,  as  "  un  des  Inspec- 
"  teurs  des  chemins  et  ponts  pour  la  paroisse  de  St.  Grégoire," 
for  having  neglected  to  pay  the  sum  of  lis.  8d.  for  road  tax 
imposed  by  a  By-law  of  the  Municipality  of  Rouville. 

Writs  of  Certiorari  having  been  granted,  motions  were 
made  to  quash  the  convictions  on  the  grounds  :  1.  Of  want  of 
authority  in  the  complainant  to  bring  the  complaint  ;  it  being 
contended,  that  the  powers  formerly  vested  in  the'Overseers  of 
Roads,  were  transferred  by  the  Act  10th  and  11th  Vict.,  c. 
7,  to  the  Municipal  Councils,  in  whose  name,  penalties  and 
forfeitures  must  be  sued  for  ;  and  2.  That  a  copy  of  the  By- 
law had  not  been  returned  by  the  convicting  magistrate. 
32 
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The  Court  granted  the  motion  on  these  grounds,  and 
ordered  the  convictions  to  be  quashed. 

Chkrrier,  Dorion  and  Doriok,  for  Petitioners. 
Labsrqs  and  Laflamms,  for  Justice  and  Prosecutor. 

SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Yanfjblson  and  Mondei^st,  Justices. 

"M^^    ftoQ  S  Exporte — Oauthier  et  al.j 

^^'  ^^^- 1  for  Writs  of  Certiorari. 

Held  : — That  in  matters  of  Certiorar  ,  Jugé  :— Qu'en  matière  de  Certiorari^ 
rif  the  Court  will  not  order  the  Writ  la  Cour  n'accordera  pag  de  Bref  (Writ) 
to  issue  unless  upon  proof  that  actual  '  a  moins  qu'il  n'y  ait  preuve  évidente 
injustice  has  been  done  ;  and  that  the  que  justice  n'a  pas  été  rendue  à  b 
existence  of  mere  irregularities  in  the  \  partie;  et  que  la  seule  irrégularité  d» 
proceedings  of  the  Inferior  Court,  is  procédés  du  Tribunal  Inférieur  n'eit 
not  sufficient  to  justify  the  granting  of  pas  suifisante  pour  justifier  l'octroi  ds 
the  Writ.  j  Bref,  (Writ  de  CertiorarL} 

Judgment  rendered  17th  October,  1853. 

The  Petitioners  had  been  convicted  before  a  Justice  of  the 
Peace,  on  a  complaint  made  upon  the  oath  of  Rosalie  Dai- 
gneau,  wife  of  François  Daigneau,  for  having  trespassed  on 
and  cut  down  a  number  of  trees  on  a  piece  of  land  belonging 
to  and  in  the  possession  of  the  said  Daigneau,  in  the  foorth 
range  of  the  Township  of  Milton. 

The  conviction,  which  was  in  favor  of  François  Daigneau, 
ran  as  follows  :  "  The  Court  having  heard  the  parties  and 
their  witnesses,  and  having  carefully  examined  the  whole, 
condemns  the  Defendants  to  pay  a  fine  of  five  shillings  each, 
and  costs ,  taxed  at  two  pounds,  five  shillings  and  eleven 
pence," 

The  Petitioners  complained  of  this  judgment  on  tb«  fol- 
lowing grounds  : 

1.  Parceque  Rosalie  Daigneau,  Pepouse  du  dit  François 
Daigneau,  ne  pouvait  en  l'absence  et  sans  l'autorisation  de 
son  mari,  porter  une  plainte  du  genre  de  celle  qu'elle  a 
portée  en  cette  cause. 
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2.  Parceque  la  seule  plainte  portée  contre  les  dits  dépo- 
sants était  pour  avoir  coupé  des  arbres  sur  un  terrain  appar- 
tenant  à  et  dans  la  possession  de  la  dite  Rosalie  Daigneau, 
tandis  que  la  condamnation  est  en  faveur  de  François 
Daigneau. 

3.  Parceque  les  dits  Juges  de  Paix  ont  illégalement  et 
injustement  refusé  aux  déposants  le  délai  nécessaire  pour 
se  défendre  de  la  plainte  portée  contre  eux. 

In  their  affidavit,  the  Petitioners  alleged  that  the  Justices 
had  refused  them  the  necessary  delay  to  procure  proof  to 
show  that  the  land  mentioned  in  the  Writ  of  Summons  did 
not  belong  to  the  complainant,  but  to  another  parly,  from 
whom  they  had  authority  to  work  on  it. 

Day,  Justice  :  Several  applications  are  before  the  Court  for 
Writs  of  Certiorari^  which  are  made  on  purely  technical 
grounds.  From  the  great  increase  of  this  description  of 
business,  which  threatens  to  make  this  Court  a  Court  of 
Appeals  from  all  the  Justices  Courts  in  the  Country,  we  have 
felt  it  to  be  our  duty  to  examine  thoroughly  into  the  powers 
we  possess  over  the  granting  of  these  Writs.  On  looking  into 
the  books,  we  are  satisfied  that  the  principle  which  prevails 
in  England,  is  this  :  that  there  must  be  evidence  before  the 
Court,  either  by  the  affidavit  of  the  Applicant,'or  otherwise, 
which  establishes  that  an  absolute  injustice  has  been  done. 
The  existence  of  mere  irregularities  in  the  proceedings  of 
the  Inferior  Court,  is  not  sufficient.  Taking  the  widest 
latitude  which  has  been  given,  we  find  that  in  England  the 
questi(Ni  always  is,  whether  injustice  has  been  done.  This 
discretion,  which  is  a  broad  one,  is  to  be  exercised,  however, 
only  on  the  granting  of  the  Writ.  When  the  record  is  once 
before  the  Superior  Court,  it  becomes  a  question  of  strict  law. 
We  shall  follow  the  course  of  the  English  Courts  in  this 
respect.  In  all  applicaticxis  for  Writs  of  Certiorari^  we  shall 
inquire,  whether  there  are  irregularities,  and  chiefly  whether 

these  irregularities  are  of  a  nature  to  work  injustice.  If 
32* 
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they  are  not,  we  shall,  as  a  general  rale,  adhere  to  the 
principle  we  have  just  announced,  and  refuse  the  Writ. 

These  observations  apply  to  the  case  of  Gauthier  and 
others,  which  is  a  conviction  before  a  Justice  of  the  Peace, 
for  having  entered  on  the  land  of  the  prosecutor  and  cut 
down  trees.  The  objections  taken  are  :  1.  That  the  com- 
plaint was  made  by  Madame  Daigneau,  who  was  not 
authorised  by  her  husband  ;  2.  That  the  judgment  is  in 
favor  of  her  husband  ;  and  3.  That  the  Defendants  applied 
for  delay  to  bring  up  witnesses,  and  that  the  Court  refused  to 
accord  it.  As  to  Madame  Daigneau,  the  Applicants  are  in 
error.  She  made  an  oath  of  the  facts  before  the  magistrates, 
and  thereupon  it  is  stated  that  on  her  oath  a  complaint  is 
made  for  trespass  on  the  land  of  François  Daigneau.  Then, 
when  the  record  comes  up,  we  see  that  the  complaint  is  the 
complaint  of  François  Daigneau  against  the  Defendants. 
This  is  all  right.  The  wife  had  a  right  to  make  the  oath 
and  she  is  not  the  prosecutor.  Then  as  to  the  refusal  to 
grant  delay,  the  Justices  exercised  their  own  discretion,  and 
this  Court  will  not  interfere.  The  complaint  was  made  on 
the  13th  August,  and  the  parties  did  not  appear  before  the 
Justices  Court  till  the  6th  September,  when  it  was  scarcely 
reasonable  for  them  to  expect  further  delay.  The  Writ  is 
refused. 

This  also  is  the  judgment  in  Ex  parte  Michel  Bouchard, 
(No.  348,)  in  which  the  judgment  complained  of  does  not 
declare  the  Defendant  to  be  guilty,  though  it  condemns  him 
to  pay  a  fine  :  and  in  Ex  parte  Cruikshanks,  which  is  a 
conviction  under  the  Agricultural  Act,  13th  and  14th  Vict., 
chap.  40,  for  tearing  down  a  pair  of  bars  erected  by  the  pro- 
secutor on  his  own  premises,  whereas  it  is  said  that  the  word 
"  bars  "  is  not  to  be  found  in  the  Agricultural  Act.  These 
are  technical  irregularities  of  the  nature  referred  to  above, 
and  the  Writs  are  refused. 


AN   INDEX 

or  THE 

PRINCIPAL   MATTERS 


ABSENTEE. 
Mode  of  Impleadmg. 


Held  :~That  the  Curator  to  the 
▼acant  estate  of  an  absentee  cannot 
be  impleaded,  in  his  quality  of  Cu- 
ratory for  debts  due  by  the  absentee. 

Hiat  the  onlv  mode  of  impleading 
an  absentee  is  by  calling  him  in  by 
an  advertisement^  under  the  provi- 
sions of  the  94th  section  of  the  Judi- 
cature Act,  12  Vict.  Cap.  38. 

Whitney  ts,  Brewster. 

APPEAL. — Interlocutory  Judgment, 


Jugé  : — Que  le  Curateur  aux  biens 
vacants  d'un  absent  ne  peut  être 
poursuivi,  en  sa  qualité  de  Curateur, 
pour  dettes  dues  par  l'abseat. 

Que  le  seul  moyen  d'assigner  un 
absent  est  par  avis  public,  suivant 
les  dispositions  contenues  en  la  04e 
section  de  PActe  de  Judicature,  12e 
Vie.  ch.  38. 
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Held  :—  That  a  party  is  not  entitled 
to  an  appeal  from  an  interlocutory 
judgment  lejecting  an  exception  à  ta 
forme f  upon  the  ground  of  its  having 
been  filed  too  late,  if  the  grounds  of 
such  exception  à  la  forme  might  have 
been  maae  the  grounds  of  a  demur- 
rer, defense  en  droit,  filed  in  the  same 
cause,  and  if  copy  of  the  demurrer 
be  not  produced  ;  and  this  because 
tlie  Court  of  Appeals  cannot  say  if 
the  jzrievance  complained  of  be  irre- 
mediable or  not,  the  demurrer  not 
being  before  the  Court. 

Moreau  and  Motz. 

ARBITRATION 


Jugé  : — Qu'une  partie  n'obtiendra 
pas  un  appel  d'un  jugement  inter- 
locutoire rejetant  une  exception  à 
la  forme,  parcequ'elle  a  été  filée 
trop  tard^  si  les  moyens  plaides  par 
l'exception  à  la  forme  pouvaient 
l'être  par  la  défense  en  droit  filée  en 
la  même  cause,  et  si  copie  de  cette 
défense  en  droit  n'est  pas  produite  ; 
sur  le  principe  que  la  Cour  d'Appel 
ne  peut  pas  dire  que  le  grief  soit 
irrémédiable  et  définitif,  n'ayant  pas 
devant  elle  la  défense  en  droit 
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Held:— That  a  party  who  has 
submitted  a  matter  to  arbitrators 
cannot,  after  the  arbitrators  have 
made  their  award,  call  for  the  deci- 
sion of  the  ordinaiy  tribunals,  with- 
out, in  the  first  place,  paving  the 
penalty  stipulated  in  the  arbitration 
Dond,  unless  &e  award  be  absolute- 
ly null.  That  an  award  is  not  abso- 
lutely null,  although  the  witnesses 
examined  have  not  been  legally 
sworn. 


Tremblay  va,  Iremhlay. 

ATTACHMENT 


Jugé  : — Qu'une  partie  qui  a  sou- 
mis  un  litige  à  des  arbitres,  ne  peut 
pas,  après  que  les  arbitres  ont  fait 
leur  rapport  porter  sa  demande  de- 
vant les  tribunaux  ordinaires,  sans 
payer,  en  premier  lieu,  le  montant 
de  la  pénalité  stipulée  dans  le  com- 
promis, à  moins  que  le  rapport  des 
arbitres  ne  $oit  absolument  nul. 
Qu'un  raj^rt  d'arbitres  n'est  pas 
absolument  nul,  quoique  les  témoins 
examinés  par  eux  n'aient  pas  été 
légalement  assermentés. 

Vide  GARNISHEE. 
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ATTORNEY  ad  lites,  not  liable  to  WUnesm. 


Held  :— That  an  Attorney  ad  lUes 
is  not  liable  for  the  indemnity  due 
to  witneaees  aummoned  by  him  at 
the  request  of  his  client. 

Laroche  vs,  HoU, 

BAIL  BY  ATTORNEY  ad  lites,  not  admistiUe, 


Jugé:— Qn'un  Ftocixreui ad Uies 
n'est  pas  responsable  des  salaires 
des  téoioiDs  qu'il  fait  assigner  à  la 
requête  do  son  client. 

109 


Held:— That  a  practising  Bar- 
ristei  or  Attorney  cannot  become  b^il 
or,  surety  in  any  proceedings  cog- 
nizs^ble  by  the  Superior  Court. 

JUtmHer  and  Gmgras, 


BAILIFF. 


Jugé:— Qu'un  Avocat  ou  Procu- 
reur ne  peut  pas  être  caution  dans 
une  procédure  du  ressort  de  la  Cour 
Supérieure. 
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Held*— That  a  Writ  of  Summons 
addressed  to  any  of  the  Bailiffs  residr 
ing  in  a  District,  will  be  good,  if  it 
vras  served  by  a  Bailiff  duly  ap- 
pointed for  such  District. 

Titu  vs.  Martin, 


Jugé  : — Qu'un  bref  (wrii)  de  som- 
mation adressé  à  aucun  des  Huis- 
siers résidant  dans  un  Distriet,  est 
valable,  s'il  est  signifié  par  un  Hais- 
sier  nommé  pour  tel  District. 
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BANALITÉ  Vide  SEIGNIORIAL  RIGHTS. 
BANKRUPTCY  AND  INSOLVENCY. 


Has  the  Assignee  of  a  Bankrupt 
Estate  the  right  of  claiming  pro- 
perty acquire  by  the  Bankrupt, 
subsequently  to  the  issuing  of  the 
Commission  of  Bankruptcy,  and 
before  the  granting  of  the  certificato 
of  discharge. 

Blanchard  and  WhUeford. 

Held: — 1.  That  bankruptcy  vests 
in  the  then  creditors  the  absolute 
property  of  the  bankrupt's  estate; 
that  the  acknowledgment  of  indeb- 
tedness or  confession  of  judgment 
by  a  bankrupt,  in  favor  of  any  person, 
is  no  evidence  as  against  Uie  other 
creditors,  and  on  contestation  of  such 
a  claim  on  a  plea  of  fraud  and  collu- 
sion, it  is  the  duty  of  the  creditor  to 
establish  his  claim  and  to  adduce 
evidence  of  the  consideration  of  the 
debt  claimed,  when  the  cause  is  set 
down  for  en^te, 

2.  That  the  payment  by  a  third 
party  of  sums  due  by  a  bankrupt  or 
insolvent  debtor,  without  transfer  or 
êubrogation,  creating  a  debt  subse- 
quent to  the  insolvency,  cannot  give 
to  such  party  a  right  to  rank  on  the 
estate  of  the  insolvent  debtor,  which 
he  possessed  at  the  time  of  his 
bankruptcy  or  insolvency. 


Le  Syndic  d'une  Banqueroute  a- 
t-il  droit  d'etre  mis  en  possession  de 
biens  acquis  par  le  Banqueroutier, 
postérieurement  à  l'émanation  de  la 
Commission  de  Banqueroute,  et 
avant  l'obtention  du  certificat  de 
libération. 

€1 

Jugé:— 1.  Que  du  moment  de  la 
faillite  les  biens  du  failli  deviennent 
la  propriété  absolue  de  ses  créanciers 
d'alors  ;  que  la  reconnaissance  d'une 
dette  ou  la  confession  de  jugement  de 
ce  failli,  en  faveur  d'une  personne, 
ne  font  paa  preuve  de  la  dette  à 
l'encontre  des  créanciers,  et  sur  leur 
contestation  de  cette  réclamation  sur 
allégué  de  fraude  et  collusion,  ce 
Demandeur  est  tenu  de  faire  preuve 
de  sa  dette  et  des  considérations  de 
cette  dette,  lors  de  l'inscription  de 
la  cause  à  l'enquête. 

2.  Que  le  paiement  par  un  tiers 
de  sommes  dues  par  rni  tel  failli  ou 
débiteur  insolvable,  sans  tmnsport 
ou  subrogation,  étant  une  créance 
postérieure  à  la  déconfiture  déclarée, 
ne  donne  pas  droit  à  ce  tiers  d'être 
colliKjtté  utilement  sur  les  biens  de 
ce  failli,  et  qui  étaient  sa  propriété 
lors  de  telle  faillite. 
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9  Thai  evidence  of  such  claim 
act  haying  been  made  when  the 
cause  waa  regularly  inscribed  for 
«1911^»  could  not  be  adduced  snbse- 
anently  when  proof  was  ordered  by 
toe  Court  of  Appeals  on  exceptions, 
which  had  been  wrongly  overruled 
by  the  Court  below. 

Bryion  and  Dickson. 

CAPIAS. 

Held  :— That  the  2  Geo.  IV.  c.  2, 
requirÎDg  that  the  Plaintiff^  residing 
in  Upper  Canada,  before  obtaining 
a  Captas,  ahould  swear  that  his 
debtor,  also  residing  in  Upper  Ca- 
nada, has  no  property  there,  out  of 
the  proceeds  of  which  he  can  rea- 
aonably  expect  to  be  paid^  is  vir- 
tually repealed  by  the  8  Vict.  e.  48 
&  12.  Vie.  c.  42,  which  are  general 
lawa  applying  to  both  aeotioos  of 
the  ProTince. 


3.  Que  la  preuve  n^ayant  pas  été 
faite  à  l'enquête  régulière,  ne  pouvait 
être  reçue  lors  d'une  enquête  ordon- 
née par  la  Cour  d'Appel  sur  des 
exceptions  que  la  Cour  Inférieure 
avait  rejenées,  et  que  la  Cour  d'Ap* 
pel  avait  maintenues. 
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WMOp  vs.  Rourke. 

Held  :— That  an  affidavit  to  obtain 
a  Capvaa  is  insufficient,  if,  being 
taken  in  an  action  of  damages  for 
goods  damaged  on  board  of  a  ship, 
it  does  not  state  with  certainty  that 
the  goods  were  so  damaged  while 
in  the  cafe  keeping  and  castody  of 
the  Defendant;  and  before  delivery. 

GcUe  V8»  Brown, 

Held  :— Thata  Capias  m^v  issue, 
as  well  after  as  before  judgment, 
against  a  debtor,  who  is  about  to 
leave  the  Province,  with  an  intent  to 
defraud  his  creditors. 


Gal^i  vs.  Allen. 


Jugé:— Quo  la  2  Geo.  IV.  c.  2, 

oui  exige  qu'un  Demandeur,  rési- 
oant  dans  le  Haut-Canada,  jure  que 
son  débiteur,  résidant  aussi  dans  le 
Haut-Canada,  n'a  point  de  pro- 
priétés là,  sur  le  produit  desquelles 
il  puisse  raisonnablement  espérer  de 
se  iaire  payer,  avant  d'obtenir  un 
Capias,  est  virtuellement  rappelée 
par  la  8  Vie.  c.  48,  et  la  12  Vie. 
c.  42,  qui  sont  des  lois  générales  qui 
s'appliquent  aux  deux  sections  de 
la  Province. 

100 

Jugé:— Qu'un  affidavit  pour  ob- 
tenir un  Capias  est  insuffisant,  si, 
dans  une  action  en  dommages  pour 
marchandises  avarices  à  bord  d'un 
vaiaseau,  il  n'y  est  pas  dit  avec  cer- 
titude que  les  marchandises  ont  été 
ainsi  avariées  on  la  possession  du 
Défendeur  et  avant  la  livraison. 

148 

Jugé  :— Qu'un  Capias  peut  éma- 
ner, aussi  bien  après  qu'avant  juge- 
ment, contre  un  débiteur  qui  est 
sur  le  point  de  laisser  la  Province, 
dans  le  but  de  frauder  ses  créan- 
ciers. 
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CERTIORARI. 


A  Magistrate  has  no  right  to  refuse 
to  make  a  return  to  a  Writ  ofCertio- 
rarif  because  the  fees  due  in  nuch 
case  have  not  been  paid  to  the  Clerk 
of  the  Peace  ;  but  a  rule  nisi  for 
attachment  shall  not  issue  de  piano 
without  previous  notice  to  the  Ma- 
gistrate. 

Davies-^Ex  wjortt* 


Un  Magistrat  n'a  pas  droit  de 
refuser  de  faire  un  retour  à  un  Writ 
de  Certiorari,  parceque  les  hono- 
raires du  Greffier  de  la  Paix  sur  tel 
procédé  n'ont  pas  été  payés  ;  mais 
une  demande  pour  contrainte  contre 
lui  ne  sera  point  reçue  de  suite  et 
sans  avis  préalable. 
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Held  :— That  the  Saperior  Court, 
fitting  ia  Montreal,  has  no  jaria- 
diction,  and  cannot  ^rant  a  Writ 
of  Certiorari^  to  inquire  into  a  con- 
Tiction  had  before  a  Jastice  of  the 
Peace  in  the  District  of  Three- 
Riyers. 

Cumming —  Ex  parte» 

Held: — That  when  a  Judgment 
ofa  Commiisioners  Court  is  bad  in 
form,  the  Superior  Court  will  not 
grant  a  Writ  of  Certiorari,  unless  it 
appears  there  has  been  an  excess  of 
juridiction. 


Gibeavlt^Ex  parte. 


Jogé: — Q^nelaConr  SupMeore, 
siégeant  à  Montréal,  D'apasjnrâ* 
diction,  et  ne  pent  accorder  on  Wrh 
de  Certiarariy  pour  i»endre  eon- 
naissance  d'une  sentence  prononcée 
par  un  Juge  de  Paix  dans  le  District 
des  Troit-RiTières* 

110 

Jogé  : — Que  dans  le  cas  où  nn 
Jugement  de  la  Cour  des  Commis- 
saires est  yicieux  quant  à  la  forme, 
la  Cour  Supérieure  ne  peut  accorder 
un  Writ  de  Certwrari^  à  moins  qu'il 
n'apparaisse  qu'il  y  a  excès  de 
jurisdiction. 

Ill 


Held  : — That  in  matters  of  Certio- 
rari, the  Court  will  not  order  the 
Writ  to  issue  unless  upon  proof  that 
actual  injustice  has  been  done  ;  and 
that  the  existence  of  mere  irregu- 
larities in  the  proceedings  of  the 
Inferior  Court,  is  not  sufficient  to 
justify  the  granting  of  the  Writ. 


Certiorari,     When  granted. 


Gauthier,  Exporte, 


Jugé  : — Qu'en  matière  de  Certiù- 
rari,  la  Cour  n'accordera  pas  de 
Bref  (FFrif)  à  moins  qu'il  n'y  ait 
preuve  évidente  que  justice  n'a  pas 
été  rendue  à  la  partie;  et  que  la 
seule  irrégularité  des  procédés  da 
Tribunal  InHàrieur  n'est  pas  suffi- 
sante pour  justifier  l'octroi  da  Bref, 
(Writ  de  CertiorarL) 
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CERTIORARI  Vide  PARISHES. 
COLLISION  OF  VESSELS. 


^Held  : — That  in  a  case  of  colli- 
siony  if  the  damage  heve  been  oc- 
casioned by  accident  or  by  vis  major, 
the  loss  must  be  borne  by  the  party 
who  has  suffered  it. 
Sarah  Ann. 


Juçé  : — Clue  dans  une  cause  de 
colliftion,  si  les  dommages  ont  été 
occasionnés  par  accident  ou  psr 
force  majeure,  la  perte  doit  être 
supportée  par  celui  qui  l'a  épronvée. 
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COMMISSION,  no  Umry. 

The  Plaintiffs,  who  were  in  Les  Demandeurs  étaient  dans 
the  habit  of  advancing  supplies  of  l'habitude  de  faire  des  avances  de 
goods,  cash  and  negotiable  securities  marchandises,  argents  et  autres 
as  required  from  time  to  time  by  valeurs  négociablee,  suivant  qu'ils 
customers  to  support  them  in  their  en  étaient  requis  de  temps  à  autre 
dealings,  returns  being  made  by  par  leurs  pratiques  pour  les  aider 
such  customers  at  their  convenience  dans  leur  cqmmerce,  recevant  en 
in  the  freight  of  produce  from  the  retours  des  produits  de  la  Province 
Upper  Country,  and  in  the  transfer  Supérieure,  des  transports  oe  vais- 
of  vessels  and  barges,  and  in  pay-  seaux  et  barges,  des  paiements  en 
ment  of  cash  and  negotiable  se-  argent  et  valeurs  négooiables,  et 
curiiies,  charged  a  commission  of  pour  ce,  ils  chargeaient  une  com- 
Jire  per  cent  on  ail  advances  made  mission  de  cinq  par  cent  sur  leurs 
by  tnem»  when  the  customers  had  avances,  quand  leurs  pratiques  n'a- 
no  funds  in  their  hands,  and  the  in-  vaient  point  de  fonds  en  lènrs  mains, 
terest  from  the  time  the  different;  et  de  plua  l'intérêt    da  jofur  qne 
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items  of  their  account  became  dne, 
under  a  previous  agreement  to  that 
effect:  Ileld:-That the commisnon in 
this  case  -was  not  nsarioufl  or  a 
coyer  for  aa  usurious  transaction, 
btit  a  customary  allowance  for  the 
trouble  and  inconrenience  of  tran- 
aacting  the  business. 

^  Pollock  and  Bradbury. 

COMMUNITY  Vide 


chaque  item  de  leur  compte  était 
dû,  en  vertu  d'une  convention  préa- 
lable à  cet  effet  :  Jugé  :-^ue  la  com- 
mission en  pareil  cas  n'est  pas 
UBuraire,  ou  un  voile  pour  celer  une 
transaction  usuraire,  mais  une 
charge  usitée  comme  rémunération 
pour  g'estion  d'afiaires. 

171 
MARRIED  WOM£N. 


CONCESSION. 


Held  :— That  a  concession  by  a 
Seignior  of  a  lot  of  land,  at  a  fixed 
rate  for  every  arpent,  cannot  be  ex- 
tended bevood  tne  precise  c^uantity 
so  conceded,  notwithstanding  the 
description  thereof  by  metes  and 
bounds,  tenants  et  abtmtwantSy  and 
is  not  to  be  considered  as  the  sale  of 
a  corp9  certain. 

Sanche  and  Longpré, 

CONFESSIONS 

CONFIRMATION  OF 

Held  :— That  a  creditor,  who  has 
tendered  an  overbid,  in  the  case  of 
an  application  for  confinnation  of 
title,  in  conformity  with  the  third 
section  of  the  9th  Geo.  IV,  c.  20, 
need  not  accompany  his  tender  with 
a  deposit  of  such  overbid  ; — That  he 
need  not  give  notice  of  his  cutting  in 
securit^r  ; — That  the  sureties  need 
not  justify  that  they  are  proprietors  of 
immoveable  piopierty  ;— That  their 
bond  need  not  contain  a  description 
of  immoveable  property  specially 
hypothecated; — That  such  creditor 
will  not  be  declared  the  purchaser, 
until  he  has  required  the  original 
purchaser  to  declare  whether  he 
will  retain  the  property  at  the  price 
offered,  and  paid  the  purchase 
money  ; — That  the  original  purcha- 
ser will  not  be  allowed  to  retain  the 
property  unless  he  pays  the  whole 
of  the  purchase  money,  and  in 
default  of  his  so  doia^  that  the  cre- 
ditor, who  has  overbid  himi  nhall 
be  allowed  to  deposit  the  purchase 
money  and  become  the  purchaser. 

Rvmtcn^Ex  parte. 


Jugé  :— Qu'une  concession  de 
terre  par  un  Seigneur,  moyennant 
une  certaine  rente  par  arpent,  ne 
peut  s^étendre  à  plus  que  la  quantité 
de  terre  concédée,  nonobstant  la 
désignation  par  tenants  et  aboutis- 
sants, et  ne  peut  être  considérée 
comme  une  vente  d'un  corps  cer- 
tain. 

Vide  EVIDENCE. 

TITLE.— OvtfrWdrfîfig'. 

Jogé  : — Clu'un  créancier,  aui  a 
offert  une  enchère,  dans  le  cas  d'une 
demande  pour  lettres  de  ratification, 
conformément  à  la  troisième  section 
de  la  9e  Geo.  IV,  c.  20,  n'est  pas 
tenu  d'accompagner  son  offre  du 
dépôt  de  son  enchère  ;— Qu'il  n'est 
pas  tenu  de  donner  acte  de  son  cau- 
tionnement;— Que  les  cautions  ne 
sont  pas  obligées  d'affirmer  qu'elles 
sont  propriétaires  de  biens-fonds  ; — 
Que  le  cautionnement  ne  doit  pas 
contenir  une  description  d'immeu- 
bles affectés  au  dit  cautionnement  ;— 
Q.ue  tel  créancier  ne  sera  point 
déclaré  l'acquéreur,  tant  qu'il  n'aura 
pas  mis  l'acquéreur  originaire  en 
demeure  de  déclarer  s'il  entend 
retenir  sa  propriété,  et  payer  le  prix 
d'acquisition  ; — Que  l'acquéreur  ne 
pourra  pas  être  admis  à  retenir  la 

f)ropriété,  à  moins  qu'il  ne  dépose 
e  prix  d'acquisition  et  sur-enchère, 
et  qu'à  son  défaut,  le  créancier,  sur- 
enchérisseur, sera  admis  à  déposer 
tel  prix,  et  sera  déclaré  l'acquéreur. 
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COSTS. 


Held  : — That  a  ReTenue  Inspector 
suiog  in  the  Qaeen's  name  for  pe- 
nalties under  the  Act  14  and  15 
Vict,  c.  100,  is  not  liable  for  costs. 


Hogue  and  Murray, 


Jugé  :^Q,ii'an  Inqtceteur  dn  Re- 
vena  ponrsuirant  au  nom  de  la 
Reine  le  recouvrement  de  pénalités 
imposées  sous  l'opération  de  l'Acte 
des  14  et  1 5  Vict.  ch.  100,  ne  peut 
être  passible  de  frais  et  dépens. 
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DÉLAISSEMENT. 


Held  '.—That  the  délaùsement,  in 
an  hypothecary  action,  may  be 
made  at  the  office  of  the  Prothono- 
taryi  and  that  notice  thereof  need 
not  be  given  to  the  Plaintiff. 

Greaves  and  Mdcfarlane. 


Jogé:— Que  le  délaissement,  sur 
une  action  hypothécaire,  peut  être 
fait  au  Greffe,  et  qu'U  n'est  pas  né- 
cessaire d'en  donner  avis  an  De- 
mandeur. 
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DELIVERY  Vide  PETITORY  ACTION,   Siuart  and  Boumum. 

DIMES  Vidé  TITHES. 

DROIT  D'AINESSE. 


Held  :— 1.  That  the  droit  ^akime 
in  a  testamentary  succession  cannot 
exist  except  in  the  case  where  it  is 
made  the  object  of  a  special  legacy. 

2.  That  in  the  case  submitted,  the 
will  carrying  substitution,  such  droU 
d^ainesse  bequeathed  to  the  eldest  of 
the  children  charged  with  substitu- 
tion and  by  him  accepted,  not  Having 
been  bequeathed  to  the  eldest  of 
those  called  to  the  substitution, 
cannot  be  claimed  in  the  subdivi- 
sion between  these  \Bêt(le9appdé8.) 

3.  That  supposing  the  droit  d^aitiesse 
might  be  claimed  in  the  subdivision 
between  these  last,  it  could  on!  v  be 
on  condition  of  the  eldest  son  taking 
the  quality  of  heir  H)f  the  party 
charged  with  substitution,  his  father 
or  mother  ;  but  in  the  present  case, 
the  eldest  son  having  renounced  the 
succession  of  his  mother  (le  grevé,) 
ebuld  not  acquire  and  consequently 
could  not  transmit  such  droit  d'ai- 
nes9e. 


Jugé: — 1.  Que  le  droit  d'aînesse, 
dans  une  succession  testamentaire, 
ne  peut  avoir  lieu  qae  dans  le  cas 
où  il  fait  l'obiet  d'un  legs  spécial. 
2.  Que  dans  l'espèce,  le  testament 
portant  substitution,  tel  droit  d'aî- 
nesse légué  à  l'aîné  des  enfants  du 
testateur  grevé  de  substitution  et  par 
lui  recueilli,  n'ayant  pas  été  légué 4 
l'aîné  des  appelés  à  la  substitution^ 
ne  peut  être  réclamé  dans  la 
substitution  entre  ces  demien.  3. 
Qu'en  supposant  que  le  droit  pût 
être  réclamé  dans  la  subdivtsioB 
entre  des  appelés  à  la  substitotiooi 
il  ne  pourrait  l'être  toutefois  qu'es 
autant  que  le  fils  aîné  prendrait  la 
qualité  d'héritier  du  grevé,  son  pérs 
ou  sa  mère,  mais  que  dans  l'espèce 
actuelle,  l'aîné  ayant  venoncé  à  la 
succession  de  sa  mère,  le  grevé  n'a 
pu  acquérir  ni  par  conséquent  trans- 
mettre le  dit  droit  d'aînesse. 


De  BeUefeuUU  vs.  De  BeUefiuiUe.  161 

DYING  DECLARATIONS  Ftdc  EVIDENCE. 

ELECTIONS,  CorUestationofMunicip{dEUetiorafVidsMumpaUHu* 

ENGLISH  CIVIL  LAW  r«fc  PETITORY  ACTION. 
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£NQUÊT£S. 

Jugé:-^Que  lorn^a^une  objection 
à  l'Ënqaète  a  été  décidée  et  main- 
tenue, et  que  la  partie  adrerse  a 
procédé  à  l'examen  du  témoin,  et 
que  la  déposition  a  été  close  sans 
aucune  réserve,  la  Cour  ne  recevni 
pas  une  motion  poor  rériser  la  déci- 
sion du  Juge  donnée  A  i'Enqnôte. 


Held: — ^That  when  an  objection 
hae  been  taken  at  Enquête  and 
maintaioedy  and  the  opposing  at- 
torney has  proceeded  with  the 
examination  of  the  witnessi  and  the 
deposition  has  been  closed  without 
any  reserve,  the  Court  will  not 
alterwards  entertain  a  motion  to 
revise  the  ruling  of  the  Judge  at 
Hnquête. 

Wirigley  vs,  Ttuker,  89 

EVIDENCE. 

Si  un  témoin  est  en  dehors  de  la 


If  a  witness  be  beyond  the  juris- 
diction of  the  Court,  his  deposition 
taken  in  a  former  suit  between  the 
same  parties,  tha  matters  in  issue 
being  the  same,  may  be  produced. 


Jloe  Vf.  Jones. 


jurisdiction  de  la  Cour,  sa  déposition 
faite  dans  une  cause  précédente 
pourra  être  produite  dans  une  cause 
subséquente,  les  matières  en  litige 
étant  les  mêmes. 

58 


Description  of  sufferin^$ — Confessiom, 


Held  :— That  the  description  given 
by  a  person  of  his  sufferings^  while 
labouring  under  disease  and  m  pain, 
is  not  deemed  hearsay  evidence, 
and  may  be  admitted  as  original 
evidence. 

The  prisoner,  Césarée  Thériault, 
waa  arrested  by  the  constable  Cha- 
bot, and  while  in  his  custody  and 
in  his  house,  Gauvreau,  a  Magis- 
trate,  came  in,  and  said  in  her  pre- 
sence, *^  She  had  better  turn  Queen's 
evidence,"  to  which  Chabot  an- 
swered: **  There  are  some  preli- 
minary proceedings  to  be  adoptad 
before  ;  " 

Held  : — That  crnfessions  made 
subsequently,  on  the  same  day,  by 
the  prisoner,  to  Chabot,  to  his  wife, 
and  to  another  constable,  were  not 
admissible  in  evidence,  inasmuch  as 
the  prisoner  was  in  the  custody  of 
these  people,  when  Gauvreau  spoke 
to  her,  and  inasmuch  as  she  might 
be  under  the  influence  of  the  hope 
held  out  to  her  by  the  said  Gauvreau  ; 

That  confessions  made  the  next 
day  to  Chabot,  while  going  to  prison, 
were  not  (br  the  same  reasons,  ad- 
missible in  evidence  ; 


Jugé  : — Que  la  description  qu'une 
personne  malade  fait  de  ses  souf- 
frances peut  être  rapportée  comme 
une  preuve  originelle,  et  ne  doit  pas 
être  considérée  comme  im  ouï-dire. 

La  prisonnière  Césarée  Thériault, 
avait  été  arrêtée  par  le  constable 
Chabot,  et  tandis  qu'elle  était  sous 
sa  garde  et  en  sa  demeure,  Gau- 
vreau, un  Magistrat,  entra  et  dit  en 
sa  présence  :  '^Elle  ferait  mieux  de 
se  rendre  témoin  de  la  Reine,"  à 
quoi  Chabot  répondit:  '*  Il  y  a  des 
lormalités  prélbnioaires  à  suivre  d'a- 
bowi;" 

Jugé:^Que  les  aveux  faits  le 
même  jour  par  la  prisonnière  à 
Chabot,  à  sa  femme  et  à  un  autre 
constable,  ne  pouvaient  pas  être 
admis  comme  preuve,  vu  que  la 
prisonnière  était  sous  la  garde  de 
ces  personnes,  quand  Gauvreau  lui 
adressa  la  parole,  et  vu  qu'elle  pou- 
vait encore  être  sous  Pinâueoce  de 
l'espoir  que  Gauvreau  lui  avait  fait 
entrevoir  ; 

Que  des  aveux  faits  le  jour  suivant 
à  Chabot,  lorsqu'on  la  conduirait  en 
prison,  ne  pouvaient  être  admis  en 
preuve  pour  les  mêmes  raisons  ; 
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That  a  confession  made  the  same  |  Qae  les  arenz  faits  par  la  pii- 
da^  that  Ganvrean  spoke  to  the  { sonnière^  le  môme  jonr  one  (âm- 
pnsoner,  to  a  Physician,  having  no  <  viean  lui  avait  parlé,  à  un  Médecin 


authority  over  the  prisoner,  and 
without  the  presence  of  the  Peace 
Officer,  is  admissible  in  evidence  ; 
That  a  Child,  whatever  bis  a^e 
may  be.  can  be  examined  as  a  wit- 
ness, it  he  can  distinguish  between 
gooa  and  evil. 


qui  n'avait  sur  elle  ancuœ  aatorité, 
et  hors  de  la  présence  des  Officiers 
de  Paix,  pouvaient  être  prouvés  ; 

Qu'un  Enfant  quelque  soit  son 
âge,  peut  être  examiné  comme  té- 
moin, s'il  peut  distinguer  entre  Je 
bien  et  le  mal. 


JRegina  vs,  Bérubé  et  vx, 

FREE  AND  COMMON  SOCCAGE. 

Tenure  of.  Laïcs  relative  theretOy — vide  Petitory  Action. 

GARNISHEE. 


212 


Held  :— That  a  Garnishee  may  be 
admitted  to  make  his  declaration 
as  such  afler  judgment  rendered 
against  him  by  default. 

Hoy  v$,  8cott. 


Jugé  :---Qu'un   Tiers-Saisi   peut 
être  admis  à  faire  sa  déclaration 
comme  tel,  après  jugement  rendu 
dé" 


contre  lui  par  défaut. 


80 


HYPOTHEQUE  rtde  MORTGAGE. 
INFORMATION, /or  selling  Liquor  without  License. 


Held  : — That  a  conviction  under 
the  14th  and  15th  Vict.  cap.  100,  for 
retailing  spirituous  liquors,  and  not 
alleging  it  to  have  been  done  *'  with- 
out license,"  discloses  no  ofl'ence, 
and  connot  he  sustained. 


Woodhouse  and  Bogue, 


Jugé  :— du'une  condamnation  sons 
l'opération  du  Statut  des  14e  et  15e 
Vict.  cap.  100,  pour  avoir  détaillé 
des  liqueurs  spiritueuses,  lorsque 
l'accusation  ne  porte  pas  que  cette 
vente  a  eu  lieu  sans  licence,  n'é- 
tablit aucune  offense,  et  ne  peut  étie 
maintenue. 

93 


INFORMATION, /or  several  offences  is  bad. 


Held  ;— That  certainty  and  preci- 
sion are  required  in  the  statement 
and  description  of  an  offence  under 
a  penal  statute,  and  that  an  inform- 
ation charging  several  offences  in 
the  disjunctive  is  bad. 

Also,  That  the  confession  of  the 
Defendant  to  an  information,  defec- 
tive in  the  above  particulars,  will  not 
aid  or  cure  this  defect,  and  no  con- 
viction can  be  pronounced. 

Also,  That  the  conviction  must  be 
ofthe  offence  charged  in  the  inform- 
ation, and  not  of  a  different  offence, 
or  of  several  offences  in  the  conjunc-^ 
five  charged  in  the  disjunctive. 


Jugé:— due  l'accusation  d'ime 
offense  sous  l'opération  d'un  Statut 
pénal  doit  être  rédigée  d'une  manjèie 
certaine  et  précise,  et  qu'une  aoon- 
sation  de  diverses  offenses,  sous  une 
forme  disjonctive  est  vicieuse. 

Aussi,  due  la  confession  du  Dé- 
fendeur, sur  une  accusation  entachée 
de  ces  défectuosités,  ne  peut  couvrir 
le  défaut,  et  qu'aucune  sentence  ne 
peut  être  prononcée. 

Aussi,  Que  la  condanmation  ne 
peut-être  que  pour  l'ofiense  portée 
dan^  l'accusation,  et  non  pour  une 
autre,  ou  pour  d'autres  offenses  énon- 
cées avec  la  disjonctive. 
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Al«o,  ThataconTiction  adjudging 
the  Defendant  to  be  guilty  of  the 
several  offences  therein  enumerated, 
and  condemning  him  ''  for  his  said 
offence  '^  to  pay  but  one  penalty,  is 
bad. 

Hague  and  Manette  dit  Bellelumeur. 

Held  : — That  a  summons  issued 
under  the  4th  and  5th  Vict,,  c.  26, 
for  malicious  injuries  to  property 
mnst  be  upon  complaint  under  oath  ; 
and  that  a  conriction  in  which  it  is 
stated  that  the  offence  complained 
of,  was  committed  ^' depuis  environ 
huit  jours  "  is  haul  for  want  of  cer- 
tainty. 


Aussi,  Qu'une  condamnation  por- 
tant qu'un  Défendeur  est  coupable 
de  plusieurs  offenses  y  détaillées,  et 
lui  infligeant  <^  pour  la  dite  offense  " 
une  seule  pénalité,  est  riciense. 

94 

Jugé  : — Que  sous  le  Statut  des  4 
et  5  Vie.  ch.  26,  relativement  aux 
injures  faites  à  la  propriété,  l'assi- 
gnation ne  peut  être  donnée  que  sur 
une  plainte  sous  serment  ;  et  qu'une 
conviction  énonçant  que  l'offense 
dont  on  se  plaint  a  été  commise, 
"  depuis  environ  huit  jours  "  est 
défectueuse  faute  de  précision  et 
de  certitude. 
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Haok,  Ex  pcurte, 

INTEREST,  REGISTRATION  OF— Ftdé  MORTGAGE. 

INTERLOCUTORY  JUDGMENT  Vtde  APPEAL. 

INVENTORY   Vide  MARRIED  WOMEN. 

LEASE,  REGISTRATION  OF.— Vide  MORTGAGE. 

LEGACY. 


Held  :— That  a  devise  by  the 
husband  of  the  share  of  the  cammu^ 
nawté  belonging  to  his  wife,  under 
a  condition  to  pay  her  a  life  rent,  is 
valid,  if  she  accepts  of  the  condi- 
tion annexed  to  such  devise. 

Roy  and  Gagnon. 


Jugé:— Qu'un  legs  par  le  mari 
de  la  part  de  communauté  afférante 
à  sa  femme,  à  la  charge  de  payer 
certaine  rente  à  cette  dernière,  est 
valable,  si  la  femme  accepte  la 
rente  imposée  à  tel  legs. 

45 
LICENSE  TO  CUT  TIMBER. 


Held  : — ^That  a  license  for  a  tim- 
ber limit,  under  the  signature  of  an 
Officer  styling  himself  '^  Surveyor 
of  Crown  Timber  Licenses,"  dated 
10th  July,  1851,  is  inoperative,  in 
as  much  as  up  to  the  8th  of  August, 
1851,  "The  Collector  of  Crown 
Timber  Duties,"  was  the  only 
Officer  authorized  to  issue  such 
Licenses  :  That  in  such  Licenses 
by  <'  lotê  occv/pied  by  squattera  for 
three  years  excepted^^^  are  intended 
Township  lots  as  stated  in  the  re- 
turns of  the  surveys  of  Townships, 
and  not  merely  those  portions  of  lots 
improved  by  such  squatters, 

OaXL  and  Thompson. 

LODS  ET  VENTES  Vide 


Jugé  :— Ctu'une  Licence  pour  la 
coupe  de  bois  sous  la  signature 
d'un  employé  <iui  se  qualifie  ''d'lns- 

Secteur  des  Licenses  pour  la  coupe 
eg  bois  de  la  Couronne,"  datée  le 
10  Juillet,  1851,  est  nulle  en  autant 
que  jusqu'au  8  Août,  1851.  <*  Le 
Collecteur  des  Dioits  sur  les  bois  de 
la  Couronne,"  était  le  seul  officier 
autorisé  à  octroyer  telles  licences  : 
Que  par  '^  lots  occupés  par  des  squat- 
ter  s  pendant  trois  années  exceptés," 
sont  exceptés  les  lots  de  Townships 
tels  que  désignes  dans  les  retours 
des  arpentages  de  tels  Townships, 
et  non  seulement  les  portions  de 
tels  lots  occupés  par  tels5^a^/ertf. 


SEIGNIORIAL  RIGHTS. 


MAIN-MORTE-Ftdc  SEIGNIORIAL  RIGHTS. 
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MARRIED  WOMEN.— Inventory,  Communauté  et  Partage, 


Held  :— 1.  That  the  widow,  being 
seized  with  all  the  property  of  the 
community,  may  and  is  bound  to 
proceed  to  make  an  inventorjr,  and 
that  an  action  to  that  effect  is  un- 
necessary and  uncalled  for. 

2.  In  an  action  by  the  widow  for 
a  division,  paiiage,  of  the  commu- 
wwJti^  the  minors,  iâsue  of  the  mar- 
riage, must  be  reprei«ented  by  a 
tutor  ad  hoc  sjpeoially  appointed  to 
answer  such  demand  en  partage* 

What  is  the  law  regulating  the 
rights  of  the  parlies  contracting  a 
mairiage,  the  hasband  residing  at 
Abbitibbi,  a  Post  in  the  Hudson's 
Bay  Company's  Territories,  and 
coming  to  Lower  Canada  where  he 
marries  with  a  person  domiciled 
therein^  and  returns  with  her  to 
Abbitibbi? 

McTawk  and  Fyke. 


Jugé  : — 1.  Que  la  veuve,  étant 
saisie  de  tous  les  biens  de  la  com- 
munaatè^  peut  et  doit  procéder  à 
l'inventaire,  et  qu'une  action  par 
elle  à  cette  fin  est  absolument 
inutile. 

2^  Dans  une  demande  en  partage 
de  la  communauté  par  la  veuve,  les 
mineurs,  issus  du  mariage)  doivent 
être  représentés  par  un  tuteur  ai  hoc 
nommé  spécialement  pour  répondre , 
à  la  demande  en  partage. 

Quelle  loi  doit  régler  les  droits 
des  conjoints  dans  le  cas  où  le  mari 
résidant  à  Abbitibbi,  un  Poste  dans 
les  Territoires  de  la  Compagnie  de 
la  Baie  d'Hudson,  vient  dans  le  Bas- 
Canada,  cài\  se  marie  avec  uitf 
personne  y  domiciliée,  et  retoujol 
avec  elle  à  Abbitibbi  ? 
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Liability  of  married  women. 


Held  :— That  a  married  woman 
can  oblige  herself  with  her  husband 
only  as  commune  en  bien$,  and  that 
in  the  case  submitted  a  suretyship 
entered  mto  by  a  married  woman, 
jointly  with  her  husband,  for  a  third 
party,  is  null  and  void  under  the 
provisions  of  the  4th  Vict.  ch.  30, 
sec.  36. 

Jbdotn  and  Dufresne. 


Jugé  : — du'une  femme  ne  peut 
s'obliger  avec  son  mari  que  oomma 
commune,  et  que  dans  r espèce  un 
cautionnement  par  une  îemmei 
conjointement  avec  son  mari,  pour 
un  tiers,  est  nul  d'après  les  disposi- 
tions de  l'Ordonnance  de  la  4e  Vie. 
ch.  30,  sect.  36. 

189 


Married  women  may  eue  for  the  préservation  of  their  personal  eakUe. 


Held  :— That  a  wife,  séparée  quant 
aux  tjiens,  separated  as  to  property 
by  her  contract  of  marriage,  may  sue 
for  the  preservation  of  her  personal 
estate,  without  the  assistance  or 
authority  of  her  husband. 

Cary  vs.  JRylajtd, 


Jugé: — Que  la  femme,  séparée 
quant  aux  biens  contractuellement, 
peut  ester  en  jugement  sans  l'assis- 
tance et  l'autorisation  de  son  mari, 
pour  la  conservation  de  ses  biens 
mobiliers. 

132 


Forfeiture  of  matrimonial  rightt. 


Held  :— That  the  Courts  in  Ca- 
nada have  a  right  to  declare  that  a 
married  woman  has  forfeited  her 
matrimonial  rights,  in  an  action  en 
séparation  de  corps  et  de  biens,  by 
reason  of  the  adultery  of  the  wife. 

Cherrier  and  Bender. 


Jug< 
nt  dr( 


é  : — Que  les  Cours  en  Canada 


chue  de  ses  avantages  matrimo- 
niaux, daps  une  action  en  séparation 
de  corps  et  de  biens,  poureaose 
d'adultère. 

418 
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MASTER  AND  SERVANT. 


Held  :— That  under  the  Act  12th 
Yict.  chap.  55,  sec.  3,  to  punish 
serrants,  &c,.  for  desertion,  a  Jus- 
tice of  the  Peace  has  no  jurisdiction 
except  in  cases  where  there  is  a 
contract. 

Rose,  Exporte, 


Jugé: — Que  sous  l'opération  da 
Statut  de  la  12e  Vict.  ch.  55,  sec.  3, 
pour  punir  la  désertion  des  engagés, 
le  Juge  de  Paix  n'a  jurisdiction  que 
lorsqu'il  y  a  preuve  d'an  contrat. 
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MORTGAGE.^Regiatry  Law8. 


Held  :— That  the  loss  of  a  title  by  a 
vU  major  is  no  answer  to  a  third 
party  alleging  the  non  registration 
of  such  title;  that  registration  by 
memorial  only  preserves  the  rights 
set  forth  in  such  memorial  ;  that  the 
registration  of  a  titre-nouveL  cannot 
be  prejudicial  to  a  third  party  who 
has  already  registered  his  title- 

Carrier  v>.  Angers, 

Held  :— That  a  reference  in  a 
deed  which  has  been  registered,  to 
a  previous  deed»  not  registered,  is 
not  equivalent  to  a  tegistration  of 
the  first  deed,  or  sufficient  to  defeat 
the  claim  of  a  subsequent  mortgage 
creditor  whose  claim  has  been  re- 
gistered. 

Deieidemieri  vs.  Kmgeley. 

Held: — That  a  copy,  delivered 
by  a  Registrar,  of  a  deed  of  sale  of 
a  real  estate  deposited  in  his  office 
for  registration,  is  no  evidence  of 
such  sale  in  an  hypothecary  action 
against  the  purchaser. 

Nye  and  ColviU. 

Held  :— That  previous  know- 
ledge, in  a  subsequent  creditori  of 
the  existence  of  a  previous  debt,  not 
registered,  due  by  his  debtor,  is  not 
sufficient  to  put  him  in  bad  faith, 
and  to  deprive  him  of  the  advantage 
by  him  acquired  by  registration  of 
his  claim,  unless  he  be  guilty  of 
fraud  or  collusion. 

Eo$$  M.  Dàhf, 


Jugé  : — Que  la  destruction  d'un  titre 
par  force  majeure  ne  peut  excuser 
du  défaut  d'enregistrement  quant  à 
un  tier»;  que  l'enregistrement  par 
sommaire  n'opère  que  pour  ce  qui 
y  est  contenu  5  que  l'enregistrement 
d'un  titre-nouvel  ne  peut  préj  udicier 
à  un  tiers  qui  a  enregistré  antérieu- 
rement. 

43 

Jugé  : — Que  dans  un  acte  enre- 
gistré,  la  mention  d'un  acte  anté- 
rieur, non  enregistré,  n'est  paséqui- 
pollentea  un  enregistrement  du  titre 
primitif,  ou  suffisante  pour  hii  donner 
rang  sur  un  créancier  hypothécaire 
subséquent  dont  la  créance  est  enre- 
gistrée. 

84 

Jugé: — Q,ue  la  copie,  faite  par 
un  Registrateur,  d'un  acte  de  vente 
d'immeuble  enregistré  dans  son 
bureau,  ne  fait  pas  preuve  de  telle 
vente  dans  une  action  hypothécaire 
contre  l'acquéreur  de  cet  im- 
meuble. 

97 

Jugé  : — Que  la  connaissance  qu'a 
eu  un  créancier  subséquent  de  l'ex- 
istence d'une  créance  antérieure, 
non  enregistrée,  due  par  son  débi- 
teur, ne  suffit  pas  pour  le  constituer 
en  mauvaise  foi,  et  le  priver  de  son 
rang  d'hypothèque,  résuhant  de 
l'enregistrement  de  sa  propre  cré- 
ance, s'il  n'y  a  de  sa  part  fraude  ni 
collusion. 

136 
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Held:— That  the  hypothecation 
of  a  lot  of  landy  descnW  by  its 
metes  and  bounds  is  an  hypotheca- 
tion of  a  thing  certain,  although  the 
contents  assigned  be  less  than  those 
contained  in  the  said  lot;  and  in 
sach  case  the  hypothéqué  covers  the 
lot  in  its  entire. 

Labadie  and  Truteau» 

Held  : — That  Mortgages  resulting 
from  deeds  of  lease  need  not  be  re- 

S 'stored  y  according  to  the  terms  of 
e  4lh  v.,  c.  30,  s.  17. 

Brown  vs.  Mclnenly, 


Jogé: — Qae  Phypothèqne  sor  ua 
terrain,  décrit  par  ses  tenantset  aboa- 
tissants,  est  une  hypothèque  d^ 
corps  certain^  quoique  la  contenance 
donnée  soit  moindre  que  celle  qui 
existe  yéritablement  ;  et  que  IJhypo- 
theque  grève  le  terrain  dans  sa 
totalité. 

155 

Jugé  :^Que  l'hypothèque  qui 
procède  d'un  bail  à  loyer  n'a  pas 
besoin  d'être  enr^;istrée.  suivant  les 
termes  de  la  4e  Y.,  c  30,  s.  17. 
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Held  : — 1.  That  hypothecation  is 
only  created  on  the  real  estate  of  an 
executor,  from  the  time  of  his  ac- 
ceptance, by  authentic  acte  of  the 
Executorship.  2.  That  this  accep- 
tance must  be  registered  to  enable 
a  party,  claiming  under  the  Will,  to 
rank  by  privilege  on  the  estate  of 
the  Executor  over  an  ordinary  mort- 
gage creditor  whose  claim  has  been 
duly  registered. 

David  Vf.  Hays. 

Registration  of  Interest. 


Jugé  : — Que  l'hypothèque  n'a  lien 
sur  les  biens  d'un  Exécuteur  Testa- 
mentaire, que  du  jour  de  son  accep- 
tation, par  un  acte  authentique  éta- 
blissant cette  exécution.  2.  €lua 
cette  acceptation  doit  être  enregis- 
trée pour  donner  à  un  créancier,  en 
vertu  du  Testament,  un  droit  de 
priorité  et  de  préférence  sur  on  autre 
créancier  dont  l'hypothèque  a  été 
duement  enregistrée. 

440 


Held  :— That  the  6th  V.  c.  15,  s. 
5,  which  exempts  seigniorial  rights 
from  registration,  does  not  apply  to 
interest  accrued  thereon  by  virtue 
of  a  special  subsequent  covenant. 

Meàiiwx—Ex  parte. 


Jugé  :— Que  la  6e  V.  c.  15,  s.  2, 

3ui  exempte  les  droits  seigneuriaux 
e  la  formalité  de  l'enregistrement, 
ne  s'applique  pas  aux  intérêts  dus 
sur  iceux,  en  vertu  d'une  conven- 
tion spéciale  subséquente. 

192 

Donaiion, 


Held  :— That  since  the  passing  of 
the  16th  Vict.,  c.  206,  s.  7,  amend- 
ing the  Registry  Laws,  an  hypothec 
may  subsist  for  a  life  rent  created  by 
a  deed  of  gift  inter  vivos,  without 
mention  of  a  specific  sum  of  money. 


Chapais  vs,  LeheL 


Jugé  : — due  depuis  la  passation 
de  la  16e  Vic,  c.  206,  s.  7,  amen- 
dant la  Loi  d'Enregistrement,  uae 
hypothèque  peut  subsister  pour  une 
rente  viagère  créée  par  une  dona- 
tion entrevifs,  sans  qu'il  soit  besoin 
d'une  énonciation  d'une  somme 
spécifique  de  deniers. 

477 
MOVEABLES,  SALE  OF. 

Held  :— That  the  sale  of  moveable  i  Jugé  .-—Qu'une  vente  de  meubles 
effects,  by  a  Notarial  Deed,  which  par  Acte  devant  Notaires,  portant 
declares  that  tradition  of  the  whole  ,  que  tradition  a  été  faite  du  tout  par 
took  place  by  the  delivery  of  a  chair  ;  la  livraison  d'une  table  et  d'une 
and  of  a  table,  does  not  vest  the  !  chaise,  ne  transmet  pas  la  propriété 
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property  in  the  vendee,  and  that  a 
creditor  of  the  Tender  (posterior  to 
the  sale)  may  cause  the  seizure  and 
sale  of  the  same  effects  upon  the 
Tendee. 
Bonadna  and  Seed» 


à  Pacheteur,  et  qu'un  créancier,  du 
Tendeur,  (même  postérieur  a  la 
Tente)  peut  faire  saisir  et  vendie 
ces  meubles  sur  le  Tendeur. 


446 


MUNICIPALITIES.— Cbntestotion  0/  Elections. 


Held  :— That  a  petition  alleging 
that  a  Municipal  Councillor  has 
been  allowed  to  take  his  seat  as 
suohy  and  has  subsequently  been 
expelled  upon  a  contestation  ille- 
eallr  decided,  and  concludin|f  that 
he  be  reinstated  in  office  m  the 
place  and  stead  ot  another  Coun- 
cillor unduly  admitted  in  his  place, 
is  sufficient  in  law. 

That  under  the  10th  and  11th 
Vict.,  c.  7j  sec.  33,  a  Municipal 
(Council  has  no  right  to  delegate  to 
a  Committee  the  power  of  hearing 
witnesses  in  the  case  of  a  contested 
election,  and  that  the  decision  giTen 
in  snch  case  is  null. 

Oirtmx  t».  Binet. 


Jugé~:  Qu'une  requête  libellée, 
alléguant  qu'un  Conseiller  Munici- 
pal a  été  admis  à  prendre  son  siège 
comme  tel,  et  a  été  ensuite  expulsé 
sur  uue  contestation  illégalement 
décidée,  et  concluant  à  ce  qu'il  soit 
réinstallé  dans  son  office  aux  Hjbu  et 
place  d'un  autre  Conseiller  indue- 
ment  admis  à  le  remplacer,  est  suf- 
fisante en  droit. 

Qu'en  Tertu  de  la  10e  et  lie  Vie. 
c.  7,  sec.  33,  un  Conseil  Municipal 
n'a  pas  le  droit  de  déléguer  à  un 
comité  le  pouToir  d'entendre  les  té- 
moins dans  une  contestation  d'élec- 
tion, et  que  la  décision  rendue  ea 
pareil  cas  est  nulle. 

206 


ORDER,  MAINTENANCE  OF,  IN  CHURCHES. 


Held  : — ^That  to  constitute  an  of- 
fence under  the  3rd  section  nf  the 
Act  7th  Geo.  IV,  Chap.  3,  proTiding 
for  the  maintenance  of  good  order 
in  churches,  the  Act  complained  of, 
must  haTe  been  committed  '*  during 
l>iTine  Serrice." 

Dumouchel  and  DaUanf  Exporte 


Jugé  : — €lue  pour  constituer  one 
infraction  aux  oispositions  de  la  3e 
sec.  de  l'Acte  de  la  7e  Geo.  IV,  ch« 
3,  relatif  au  maintien  du  bon  ordre 
dans  les  églises^  il  faut  que  l'Acte 
dont  on  se  plaint  ait  été  commis 
pendant  le  SerTice  DiTin. 

493 


PARISHES,  ERECTION  OF. 
Certiorari  demed. 


Held:— That  the  j^wers  exer- 
cised by  the  Commissioners  ap- 
pointed by  Tirtue  of  the  2  V.  c.  29, 
m  relation  to  the  erection  of  parishes, 
are  not  judicial  powers,  subject  to 
the  rcTision  of  the  Superior  Court 
by  means  of  a  Writ  of  certiorarL 

The  Court  seems  to  be  of  opinion 
that  the  majority  of  the  interested 
parties  mentioned  in  the  said  ordi- 
nance ou^ht  to  bo  understood  to  be 
the  inhabitp*'*^  of  the  new  parish  or 
diTision. 

Lecowv— jF.'  parte, 

38 


Jugé  : — Que  les  poUToirs  exercés 
par  les  Commissaires  nommte  en 
Tertu  de  la  2  y.  c.  29,  ne  sont  point 
des  poUTsirs  judiciaires^  sujets  à  la 
réTision  de  la  Cour  Supérieure,  au 
moyen  d'un  Writ  de  certiorari, 

La  cour  incline  à  croire  que  la 
majorité  des  intéressés  dont  il  est 
question  dans  cette  ordonnance  doit 
s'entendre  des  habitants  de  la  nou- 
yelle  paroisse  ou  diyision. 

123 
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PETITORY  ACTlON.-^English 
Registration  of 
Questions  relative  to  the  introduc- 
tion of  English  Law  into  Canada, 
since  tha  conquest,  and  more  parti- 
cularly in  relation  to  the  provisions 
contained  : — lo.  In  the  Koyal  Pro- 
clamation of  1763|  which  confers 
upon  the  Governor  of  Canada^  the 
authority  to  establish  Courts  of^ Jus- 
tice, with  power  to  adjudicate  ac- 
cording to  Law  and  to  Equity,  in 
conformity  as  much  as  possible  with 
English  law;  2o.  In  an  Ordinance  of 
the  Governor,  of  1764.  establishing 
Courts  of  Justice,  with  direction  to 
adjudicate  according  to  E^ity,  in 
conformity  as  much  as  possible  with 
the  Laws  of  England  ;  3o.  In  the 
Imperial  Act  of  1774,  14  Geo.  Ill 
o.  S3,  sec.  4,  which  repeals  ana 
abrogates  the  Proclamation  of  1763, 
and  me  Ordinances  made  underthe 
authority  of  the  same,  acknowledges 
the  existence  of  the  Laws  of  Eng- 
land, since  the  Proclamation  of  1763, 
re-establiiÂiing  the  existence  of  the 
Laws  of  France»  save  and  exceptas 
to  lands  held  in  free  and  common 
soccage;  4o.  In  the  Imperial  Act 
of  1791,  31  Geo.  III|  c.  31,  sec.  43, 
which  permits  the  grant  of  lands  in 
free  and  common  soccage,  subject  to 
such  restrictions  as  may  be  imposed 
by  the  Colonial  Legislatore  ;  do.  In 
the  Imperial  Act  of  1826,  6  Geo.  IV, 
c.  59,  sec.  8,  which  declares  that 
lands  held  in  free  and  common  soc- 
cage are  subiect  to  the  Laws  of 
England  ;  and  6o.  and  lastly,  in  the 
Provincial  Act  of  J  829,  9  and  10 
Geo.  IV,  c.  77^  which  confirms  the 
rights  of  proprietors  of  lands  held  in 
free  and  common  soccage,  aotwith- 
standing  such  rights  should  not  have 
been  accjuired  and  exercised  in  strict 
conformity  with  the  Laws  of  Eng- 
land, and  which  modifies  the  Laws 
of  England,  in  relation  to  land  held 
in  free  and  common  soccage.  As  to 
the  legality  of  the  last  mentioned 
Act,  the  same  having  been  reserved 
for  His  Majesty's  pleasure,  and  the 
Royal  assent  given  after  the  delay 
prescribed  by  the  31  Geo.  Ill,  c.  31, 
sec.  32,  but  under  the  provisions  of 
the  Imperial  Act  1st  Wm.  IV,  c.  20. 


Laws.-^Free  cutd  Càmmon  Soccage, 
TUle—TradUUm. 

Questions  relatives  à  l'introduc- 
tion des  Lois  Anglaises  en  Canada, 
depuis  la  conquête,  et  notamment 
aux   dispositions    contenues  : — lo. 
Dans  la   Proclamation   Royale  de 
1763,    qui  confère  au  Gouverneur 
du  Canada  le  i)ouvoir  d'établir  des 
Cours    de   Justice,    devant   juger 
suivant  la  Loi  et  l'Equité,  en  se 
conformant  autant  que  possible  aux 
Lois  d'Angleterre,  &c.,  &c.,  &c  ;  2o. 
Dans  une  Ordonnance  du  Gouver- 
neur de  1764,  établissant  des  Court 
de  Justice,  avec  instruction  de  juger 
suivant  l'Equité,  en  se  conformant 
autant  que  possible  aux  Lois  d'An- 
gleterre  ;  3o.  Dans  l'Acte  Impérial 
de  1774, 14  Geo.  III,  e.  83,  sec.  4, 
cjui  rappelk  et  abroge  la  Proclama- 
tion oe  1763  et  los  Ordonnances 
faites  sous  son  autorité,  saaetianne 
l'usage  des  Lois  Anglaises  depuis 
la  Proclamation  de  1763,  et  rétablit 
l'existence  des  Lois  Françaises,  sauf 
quant  aux  terres  en  franc  et  commun 
soccage  ;  4o.  Dans  l'Acte  Impérial 
de  1791,  31  Geo.  III,  c.  31,  sec  43, 
qui  permet  la  concession  de  teires 
en  franc  et  commun  soccage,  sujette 
aux  modifications  de  la  Législature 
Coloniale;  5o.  Dans  l'Acte  Snpérial 
de  1826,  6  Geo.  IV,  c.  59,  sec.  8. 
qui  déclare  que  les  terres  concédées 
en  franc  et  commun  soccage  sont 
soumises  au  régime  des  Lois  An- 
glaises; et  6o.  enfin,  dans  l'Acte 
Provincial  de  1829,  9e  et  10e  Geo. 
IV,  c.  77,  qui  valide  les  droits  des 
propriétaires    de  terres  tenues  en 
franc  et  commun  soccage,  quoiqu'ils 
n'aient  pas  été  strictement  aequis 
ou  exercés,  conformément  aox  Lois 
Anglaises,  et  (jui  modifie  les  Lois 
Anglaises  relativement  à  la  teniue 
en  franc  et  commnn  soccage.  Qnes* 
tion  quant  à  la  légalité  de  oe  dernier 
Acte,  réservé  à  la  Sanetion  Royale, 
et  sanctionné  après  le  délai  ûxè  par 
la  31e  Geo.  III,  c.  31,  sec.  32,  mais 
sous  l'empire  de  l'Acte  Impérial 
lèreGuil.IV,c.20. 
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Held  : — That  in  the  case  suV 
mitted  the  title  invoked  by  the  Ap- 
pellants is  a  good  and  valid  title, 
whether  the  validity  of  the  title  in 
question  be  tested  by  the  Laws  of 
England  or  by  the  Laws  of  Fiance. 
2.  That  the  niles  of  the  Laws  of 
Fiance  aie  applicable  to  the  present 
case. 

3^  That  actnal  tradition^aoooidlng 
to  the  old  Laws  of  Franoe  is  not 
absolutely  necessary  to  convey  to  the 
purchaser  the  ri^ht  of  property,  and 
that  the  feigned  or  symbolical  tra- 
dition,  such  as  the  delivery  of  titles, 
letters  patenL  plans,  &c..  &c., 
may  be  sufficient;  and  tnat  in 
consequence  the  sale  made  by  John 
Hobeitson  to  Patrick  Robertson  and 
others,  in  1804,  uf  the  extent  of  land 
to  him  granted  in  1799,  by  letters 
patent^  was  rendered  effective  by  the 
symbolical  tradition  arising  from  the 
delivexy  of  the  titles  andp&isof  the 
land  in  question. 

4.  That  the  said  John  Robertson 
and  his  representatives,  and  particu- 
larly the  Appellants  in  this  cause, 
have  in  fact  nad  the  possession  of  the 
lands  in  contestation  in  this  cause. 

5.  That  the  sale  made  in  1833 
by  the  widow  and  the  children  of 
the  said  John  Robertson  to  Baxter 
Bowman,  nearly  thirty  years  poste- 
rior to  the  sale  jnade  by  the  said 
John  Robertson  himself,  is  null  and 
void,  by  reason  of  the  absence  of 
property  in  the  vendors,  and  by 
reason  of  the  fraud  and  collusion 
between  the  parties  to  the  sale. 

6.  That  the  non  registration  of  the 
Deed  of  Sale  by  Robertson  in  1804, 
and  the  registration  of  the  Deed  of 
Sale  by  his  widow  and  children,  in 
1833  (the  said  deed  declared  null 
and  void)  according  to  the  provisions 
of  the  10th  and  11th  Geo.  IV,  c.  8, 
could  not  be  prejudicial  to  the  right 
of  property  ot  the  lawful  propnetors, 
(the  Appellants)  in  favor  of  a  pur- 
chaser xn  bad  faith  (the  Respon- 
dent) ;  or  in  other  words,  the  regis- 
tration of  a  title  which  is  void,  will 
not  render  it  valid  as  against  the 

33» 


Jugé  :^Que  dans  l'espèce  parti- 
cul  iére,  le  titre  de  propriété  des 
Appelants^  invoqué  par  eux,  est 
valide,  soit  qu'il  soit  jugé  suivant 
les  Lois  Anglaises  ou  les  Lois  Fran- 
çaises. 

2.  Que  les  règles  du  droit  Français 
sont  applicables  au  cas  présent. 

3.  Que  la  tradition  réelle  n'est 
pas  absolument  nécessaire,  suivant 
l'ancien  droit  Français,  pour  faire 
passer  la  propriété  du  vendeur  à 
l'acquéreur,  et  que  la  tradition  feinte 
ou  symbolique,  comme  la  remise 
de  titres,  de  lettres  patentes,  plans, 
&c.,  &c.,  peut  sufHr,  et  qu'en  consé- 
quence, la  vente  faite  par  John 
Kobertson  à  Patrick  Robertson  et 
autres,  en  1804,  de  l'étendue  de 
terrain  à  lui  concédée  en  1799,  par 
lettres  patentes,  a  eu  son  effet  par 
la  tradition  symbolique  résultant  de 
la  remise  des  titres  et  des  plans 
d'icelui. 

4.  Que  le  dit  John  Robertson  et 
ses  représentants,  et  notamment  les 
Appelants  en  cette  cause,  ont  eu  de 
fait  la  possession  de  l'étendue  da 
terrain  en  contestation  en  cette 
cause. 

5.  Que  la  vente  faite  en  1833,  par 
la  veuve  et  les  enfants  du  dit  John 
Robertson  à  Baxter  Bowman,  près 
de  trente  ans  après  celle  faite  par 
John  Robertson  lui-même,  est  nulle 
par  défaut  de  propriété  dans  les 
vendeurs,  et  pour  cause  de  fraude 
et  de  collusion  entre  les  parties 
contractantes. 

6.  Que  le  défaut  d'enregistrement 
de  l'Acte  de  Vente  parRobîrtson,  en 
1804,  et  l'enregistrement  de  l'Acte 
de  Vente  par  sa  veuve  et  ses  enfants, 
en  1833,  (pcte  réputé  ma)  suivant 
les  dispositions  de  la  10e  et  lie 
Geo.  IV,  c.  G,  n'ont  pu  préjudîcier 
aux  droits  de  propriété  des  légitimes 
propriétaires,  (les  Appelants)  en 
laveur  d'un  acquéreur  de  mauvaise 
foi  (l'Intimé)  ;  en  autres  termes, 
que  l'enregistrement  ne  valide  pas 
un  titre  nul,  à  l'encontre  des  droits 
du  légitime  propriétaire,  lors  mémo 
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ri^itf  of  the  lawful  proprî^lor,  erea  Iqae  celui-ci  n^a  pas  enregiatié  ton 
in  eases  where  the  latter  has  not  Ititre. 
registered  his  title.  I 

Stvart  and  Bowman.  909 

PILOTS. 

Held  :— That  a  reliefer  pension 
granted  to  decayed  Pilots,  and  to 
the  widows  and  children  of  Pilots, 
upon  the  fonds  established  by  the 
45th  Geo.  UI,c.  12,  s.  11,  cannot  be 
seized  or  attached. 

LtUèvre  «f.  BaiUargeim, 


Jogé  : — Q^ie  lee  pensions  accor- 
dées ans  Pilotes  infirmes,  et  anx 
venveset  aux  en&nts  de  Pilotes, 
sar  le  fonds  créé  à  cet  effet  par  la 
45e  Geo.  III,  c.  12,  s.  11,  ne  sont 
pas  saisissables. 

420 


Held  : — ^That  an  affirmatire  plea, 
snch  as  a  plea  of  set-off,  may  be 
filed  together  with  the  general  issae. 

Clarice  and  Jchmton, 


PLEADINGS. 


Jogé  : — Qu'on  plaidoyer  afliima- 
tify  tel  qu'une  exception,  pent  être 
produit  en  même  tempe  qu'une  dé- 
fense au  tonds  en  fait. 

431 


POSSESSION— Hde  PETITORY  ACTION. 

PRIMOGENITURE— Ftde  DROIT  D'AINESSE. 

PRIVILEGE. 


Held  :— That  the  Corporation  of 
the  Cit^  of  Quebec  has  no  priTilcffC 
upon  immoveable  property  for  the 
assessment  imposed  upon  the  same  ; 
such  priTilege  not  having  been 
given  xïj  the  Act  of  Incorporation, 
and  havmg  no  existence  at  Com- 
mon Law. 

EnuT  Vf.  OHcnty. 

PROMISSORY  NOTE 


Jugé  :— Que  la  Corporation  de  la 
Cité  de  Québec  n'a  pas  de  privi- 
lège sur  les  immeubles  pour  ies  eo> 
tiiations  prélevées  sur  iceux;  ce 
privilège  ne  lui  étant  pas  accordé 
par  son  Acte  d'Incorporation,  et 
n'existant  pas  de  Droit  Commun. 


Held:— 1.  That  the  maker  of  a 
Promissory  Note  may  set  up  in  com- 
pensation, to  the  payee  and  bearer 
of  such  note,  another  note  made  by 
the  same  payee  more  than  five  years 
previous,  out  endorsed  to  the  maker 
of  the  first  note  before  the  expira- 
tion of  the  time  required  for  the 
prescription  thereof. 

2.  That  in  such  case  prescription 
cannot  be  invoked. 

3.  That  such  compensation  takes 
place  without  any  notice  of  the  en- 
aorsement  and  transfer  of  the  note 
set  up  in  compensation  being  re- 
quired. 

4.  That  the  date  appearing  on  such 
endorsement  is  sumcient  evidence 
thereof  in  the  absence  of  contradic- 
tory proof,  and  when  it  is  not  spe- 
cially denied. 

Hoys  and  David. 


Jugé  : — 1.  Que  le  faiseur  d'un 
Billet  Promisaoire  peut  opposer  en 
compensation,  au  créancier  et  por- 
teur de  ce  billet,  un  autre  billet  fait 
par  ce  créancier  et  porteur  plus  de 
cinq  ans  avant,  mais  endossé  et  trans- 
porté au  débiteur  du  premier  billet 
avant  l'expiration  du  temps  de  la 
prescription. 

2.  Que  dans  ce  cas  la  prescrip- 
tion ne  peut  être  invoquée. 

3.  Que  la  compensation  en  ques- 
tion a  lieu  sans  qu'il  soit  besoin  au 
porteur  de  signifier  l'endossement 
et  transport  à  lui  fait  du  billet  qu'il 
oppose  en  compensation. 

4.  En  l'absence  de  dénégation 
spéciale  et  de  preuve  contraire,  la 
date  de  l'endossement  d'un  billet 
fkit  foi. 
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Held  : — ^That  in  an  action  a^inat 
the  endorser  of  a  Promiiaory  ICote, 
the  duplicate  notice  of  protest  must 
he  ]>rouuced  and  filed^  and  that  the 
certificate  of  the  notary  that  he  has 
eerved  dae  notice  upon  the  endor- 
ser is  insufficient. 

8eedv8.  Courteney. 

Held:— 1.  That  as  against  the 
maker  of  a  Promissory  Note,  no  de- 
mand of  payment  is  necessary, 
though  the  note  is  made  payable  at 
a  particular  place. 

z.  That  evidence  of  no  funds  at 
the  place  of  payment  will  excuse 
the  Plaintiff  from  proring  a  pre- 
vious demand* 

3.  That  a  partial  payment  is  a 
waiver  of  all  objection  as  to  want  of 
demand  of  payment. 

Rice  V8.  Bwkir. 

Held  :— 1.  That  a  party  who  en- 
dorses a  Promissory  Note  b  liable, 
although  he  intended  at  the  time  to 
do  so  as  the  attorney  of  another, 
the  error  not  being  pleaded. 

2.  That  in  this  case  (the  sole 
proof  of  the  endorsement  being  the 
Defendants'  answers  to  Interrogato- 
ries the  Plaintiffs  are  entitled  to 
have  the  answers  divided,  and  that 
part  in  which  one  of  the  Defendants 
seeks  to  explain  the  character  in 
which  he  signed,  rejected,  the  facts 
not  having  ^en  pleaded. 

3.  That  notice  of  protest  addressed 
to  a  female  endorser  beginning 
'<  Sir  "  is  bad.  Action  against  such 
endorser  dismissed. 

Seymour  vs,  Wright. 


Jugé  :— QrUe  dans  une  poursuite 
contre  l'endosseur  d'un  Billet  Pio- 
missoire,  il  faut  produire  un  doubU 
de  l'avis  de  protêt  signifié  à  l'en- 
dosseur, et  que  le  certificat  du  no- 
taire qu'il  lui  a  duement  signifié  tel 
avis  est  Insuffisant. 
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Jugé:— 1.  Qu'à  l'encontre  du 
faiseur  d'un  Billet  Promissoire,  il 
n'est  pas  besoin  de  lui  faire  de- 
mande de  paiement,  quoique  le  billet 
soit  payaue  en  un  lieu  détenniné. 

2.  Que  la  preuve  d'absence  de 
fonds  au  lieu  du  paiement  dispense 
le  Demandeur  de  prouver  une  de- 
mande préalable. 

3.  Qu'un  paiement  partiel  est  un 
abandon  de  toute  objection  à  raison 
du  défaut  de  demande. 
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Jugé  :— Qu'une  partie  qui  en- 
dosse un  Billet  est  tenue  personnel- 
lement, quoiqu'elle  n'eût  inten- 
tion de  l'endosser  que  comme  procu- 
reur, si  elle  n'a  pas  plaidé  l'erreur. 

2«  Que  dans  l'espèce  (la  seule 
preuve  consistant  dans  les  réponses 
de  cette  partie  sur  Faits  et  Articles) 
les  Demandeurs  avaient  droit  d'in- 
voquer la  divisibilité  dé  l'aveu,  et  de 
faire  rejeter  partie  des  réponses  ten- 
dant à  expliquer  en  quelle  qualité  la 
Défenderesse  agissait, ce  fait  n'ayant 
pas  été  plaidé. 

3.  Qu'un  avis  de  protêt  adressé  à 
une  femme  et  commençant  par  le 
mot  **  Sir  "ne  vaut  L'action  contre 
tel  endosseur  déboutée. 
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REGISTRATION— Ftdfi  MORTGAGE. 
REGISTRATION  OF  TITLES  OF  PROPERTY— Fwfe  PETITORY 

ACTION. 

REGISTRY  LAWS— Ftde  MORTGAGE. 

RÉMÉRÉ. 


Held  :— That  the  purchaser  of  an 
immoveable  property,  subject  to 

THE  RIGHT  OF   RKDSMPTIOM,   CanUOt 

eject  the  lessee  whose  lease  has  not 
expired. 

Bta$eU  vs.  Jenkins. 


Jugé  : — Que  celui  qui  a  acquis  un 
immeuble,  sujst  a  ul  faculté'  de 
re'ms're',  ne  peut  évincer  le  loca- 
taire dont  le  bail  n'est  pas  expiré. 

417 
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REVENDICATION,  PROOF 

In  aa  action  in  revendication^ 
against  an  indiridnal  who  haB  taken 
timber  off  wild  lands  without  autho- 
rity, the  Plaintifis  sufficiently  esta- 
blish their  proprietorship  by  acts  of 
possession  of  the  land  at  dlfierent 
times,  without  producing  title  Deeds. 


ne  British  American  Land  Company  vs,  SHmptoiL 
ROAD  TAX. 


OF  RIGHT  OF  OWNERS^?. 

Sur  demande  en  revendication, 
contre  nn  individu  qui  a  coupé  du 
bois,  sans  autorisation,  surdestenes 
inclûtes,  les  Demandeurs  établissent 
suffisamment  leur  droit  da  {ntypiièté 
en  prouvant  des  actes  de  possessicm 
en  différents  temps,  sans  produire 
de  titles. 
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Held  ^-That  an  Overseer  of  Roads 
has  no  authority  to  sne  for  penalties 
under  a  By-law  of  a  Municipal 
Corporation  imposing  a  road  tax, 
and  that  by  the  Act  10th  and  11th 
Vict  chap.  7,  the  powers  formerly 
vested  in  the  Overseers  of  Roads 
have  been  transferred  to  the  Muni- 
cipal Councils. 


Jugé  :-Qu'nn  Inspecteur  des  Che- 
mins ne  peut  poursuivie  poor  l'a- 
mende imposa  pour  infractions 
d'un  règlement  d'une  Corporation 
Municipal  imposant  une  taxe  pour 
les  chemins,  et  qae  par  le  Statut  àes 
10e  et  1  le  Vie  c.  7,  les  ponvoirs  dont 
les  Inspecteurs  étaient  avant  revê- 
tus ont  été  transférés  aux  Conseils 
Municipaux. 


Bochekau,  Ex part^^Elmnhctrt,  Exporte, 

SAISIE-ARRET— Fuie  GARNISHEE. 
SCELLÉ. 
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Held  i— 1.  That  the  Superior 
Court  sitting  in  weeklv  session  has 
no  jurisdiction,  under  the  74th  sec- 
tion of  the  Judicature  Act,  to  revise 
the  Order  of  a  Circuit  Judge  order- 
ing the  affixing  of  the  seals,  (le 
sceUé,)  but  that,  under  the4l8t  Geo. 
Ill,  ch  7,  sec.  18,  thç  authority  of 
the  Court  in  such  cases  must  be 
exercised  in  term. 

2.  That  whore,  under  the  provi- 
sions of  a  Will  the  testatrix  has 
bequeathed  all  her  property  to  her 
husband,  en  pleine  propriété^  ex- 
empting him  from  the  necessity  of 
making  an  inventory,  but  on  condi- 
tion that  he  does  not  remarry,  in 
which  case  he  is  bound  to  account 
to  the  heirs  ;  the  Order  of  a  Judge 
of  the  Circuit  Court  requiring  that 
an  inventory  shall  be  made  before 
taking  ofl  the  seals  which  have  been 
attixed  at  the  instance  of  the  heirs,  is 
a  prudent  judgment,  consistent  with 
the  interests  of  all  parties,  and  not 
to  be  disturbed. 

Cardinal  and  Belinge 


Jugé  : — 1.  Que  la  Coiir  Supérieure 
n'a  pas  à  ses  séances  hebdomadaires 
jurisdiction  pour  réviser,  sons  la  74e 
section  de  l'Acte  de  Judicature, 
l'Ordre  d'un  Juçe  de  Circuit,  pres- 
crivant l'apposition  des  scellés,  mais 
que  d'après  la  41e  Geo.  III,  ch.  7, 
section  18,  cette  jurisdiction  ne  peut 
être  exercée  que  durant  les  termes 
de  la  Cour. 

2.  €lue  dans  l'espèce,  nne  testa- 
trice ayant  disposé,  en  favenr  de  son 
mari  de  tous  ses  biens,  en  pleine 
propriété,  l'exemptant  de  l'obli^- 
tion  de  faire  inventaire,  à  condition 
néanmoins  qu'il  ne  convole  pas  en 
secondes  noces,  auquel  cas  il  sera 
tenu  de  rendre  compte  aux  héritiers 
de  la  testatrice  ;  l'Ordre  d'un  Juge 
de  Circuit  de  faire  un  inventaire 
avant  la  levée  des  scellés  apposés  à 
la  demande  de  quelques  héritiers, 
est  un  jugement  sage,  pradent  et 
dans  l'intérêt  de  toutes  les  parties, 
et  qui  ne  doit  pas  être  altéré. 
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SEI6IN0RIAL  RIGHTS. 


BanaUii. 


Held:  1.  That  the nshi of banidUé 
de  moulin  exists  throughout  seisnio- 
rial  Canada,  independently  of  any 
conyentional  title. 

2.  That  the  right  of  preventing 
the  erection  of  other  mills  within 
the  limits  of  a  seigniory,  and  of 
causing  them  to  he  demolished  when 
erected,  is  a  component  and  essen- 
tial part  of  that  right. 

3.  That  this  right  of  banalité  ex- 
tends as  well  to  mills  driven  by 
steam  as  to  other  description  of 
mills;  and  that  grain  ground  for 
manufacturing  and  commercial  pur- 
poses falls  whithin  the  prohibition, 
eqnalljT  with  that  ground  for  the 
censitaire. 

4.  That  the  seignior  neglecting  to 
protest  against  the  erection  of  mills 
within  his  seigniory,  does  not 
thereby  lose  his  right  of  banalité. 


5.  That  the  right  of  banalité  is  not 
extinguished  by  a  sheriff's  sale. 

Monk  and  Morris. 

Main^morU. 

Held  :— That  a  Joint  Stock  Com- 
panyy  duly  incorporated  by  Statute, 
18  not  a  main-morte^  and  that  the 
acquisitions  made  by  such  Company 
do  not  give  rise  to  the  right  of 
indemnit]r  or  amortissement  in  favor 
of  the  Seignior. 


Jugé,  1.  Que  le  droit  de  banalité 
de  moulin  existe  et  à  force  de  loi 
pour  toutes  les  seigneuries  du  Ca- 
nada, indépendamment  de  toute 
stipulation  a  cet  effet. 

2.  Que  le  droit  d'empêcher  l'érec- 
tion d'autres  moulins  wis  les  limites 
o'une  seigneurie,  et  d'exiger  la 
démolition  de  ceux  construits,  est 
un  corollaire  et  une  partie  essentielle 
de  ce  droit  de  banalité. 

3.  Que  ce  droit  de  banalité  s'étend 
aussi  bien  aux  moulins  à  vapeur 
qu'à  toute  autre  espèce  de  moulins  ; 
et  que  le  grain  moulu  pour  manu- 
facture ou  autre  objet  de  commerce 
tombe  dans  la  prohibition,  comme 
celui  moulu  pour  l'usage  domestique 
du  censitaire. 

4.  due  le  défaut  de  protêt  par  le 
seigneur  contre  l'érection  de  moulins 
dans  les  limites  de  sa  seigneurie, 
ne  lui  fait  pas  perdre  son  droit  de 
banalité. 

5.  Que  ce  droit  n'est  pas  purgé 
par  le  décret. 


Jugé  :  —  Qu'une  Compagnie  à 
Fonds  Communs,  duement  incor- 
porée par  un  Statut,  n'est  pas  une 
main-morte  dont  les  acquisitions 
donnent  lieu  au  droit  d'indemnité 
ou  d'amortissement  en  faveur  du 
Seigneur. 


The  Qud)ec  Seminary  vs.  Tke  Quebec  Exchange. 
Lods  et  Ventes. 
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Held  :— That  a  Seignior  cannot 
claim  Lods  et  ventes  upon  a  Deed 
of  Sale,  if  the  purchaser,  being  sued 
h3rpothecarily,  has  abandoned  the 
property  purchased  by  him.  The 
Seignior  cannot,  in  such  a  case, 
claim  Ijods  et  Ventes  either  upon  the 
one  or  the  other  of  the  two  sales  ; 
secûs  if  the  Lods  et  Ventes  had  been 
previously  paid. 


Bélanger  vs.  Munn. 


Jugé: — Qu'un  Seigneur  ne  peut 
réclamer  des  Lods  et  Ventes  en 
vertu  d'un  Acte  de  Vente,  quand 
l'acquéreur,  en  vertu  de  tel  acte, 
poursuivi  hypothécairement,  a  dé- 
laissé l'immeuble.  Le  Seigneur  n'a 
pas,  dans  tel  cas,  le  droit  d'opter  de 
prendre  les  Lods  et  Ventes  entre  le 

Srix  d'acquisition  et  le  prix  d'adiu- 
ication  :  secOs  s'il  avait  reçu  les 
Lods  et  Ventes  avant  le  délaisse- 
ment. 
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